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In Wemoriam. 


TURNER M. MARQUETT. 


TURNER M. MARQURTT was born in Clarke county, Ohio, July 9, 
A. D. 1831, and died at Tampa, Florida, December 22, A. D. 1894. 


At the session of the supreme court of the state of Nebraska, March 
5, 1895, there being present, Hon. T. L. Norval, chief justice, Hon. 
A.'M. Post and Hon. T. O. C. Harrison, judges, Hon. Robert Ryan, 
Hon. John M. Ragan, and Hon. Frank Irvine, commissioners, and 
David A. Campbell, clerk and reporter, the following record was made 
in memory of Hon. TURNER M. Marquart: 


Hon. AMASA Coss: 


MAY IT PLEASE YouR Honors: Your committee to whom was 
assigned the sad duty of preparing and presenting resolutions to the 
memory of Hon. TURNER M. MARQUETT, deceased, beg leave to sub- 
mit the following: 


Resolved, That the supreme court and the bar of the state of Ne- 
braska unite in expressing deep and profound regret on account of the 
death of Hon. TURNER M. MARQUETT. 

Resolved, That in his death society has lost one of its ablest and 
most learned members; one whose career is co-extensive with the 
state ; one who was distinguished for uniform kindness and courtesy, 
for great intellectual attainments and unswerving integrity. 

Resolved, That in his death the law has lost a great advocate, emi- 
nent for his profound logic, hiskeen perception, his extensive research, 
and his wonderful power of analysis. 

Resolved, That while his legal acumen and his splendid ability 
placed him in the foremost rank of his profession, yet he manifested in 
all the walks of life a simplicity of character that commanded admi- 
ration and endeared him to his friends. 

Resolved, That we deplore his death and mourn the loss we sustain; 
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and for the benefit of a sorrowing profession we call to mind his stu- 
dious habits, his genial manners, his simple modesty, his untiring 
industry, his delicate sense of honor, his broad and liberal culture, 
his profound yet varied learning. 

AMASA CobB, 

GEORGE H. HASTINGS, 

E. WAKELEY, 

James W. Dawes, 

FRANK MARTIN, 

QO. A. ABBOTT, 

W. M. RoBERTSON, 

M. L. HAYWARD, 

E. C. CALKINS, 

Lincoln, March 5, 1893. Committee. 


If your honors please, your committee suggest the adoption of these 
resolutions, and I move that they may be spread upon the records of 
the court. 


Hon. GEorGE H. Hastines: 

In regard to the resolutions just presented I only desire to say that 
in the untimely death of TURNER M. MARQUETT the bench, the bar, 
and the people have been touched by a loss that can never be repaired 
or made good. He was ripe in the knowledge and understanding of 
the law, and his genius and learning, as well as his widely diversified 
experience, peculiarly fitted him as a leader in his chosen profession, 
By dint of his own efforts, goaded on by a lofty ambition to master 
the intricate, devious, and deep-planted principles that are “a rule and 
guide to our actions,’’ he began in a humble way at the bottom, and 
gradually, but surely, forced his way through all difficulties until he 
stood at the top, where his broadened and enlarged vision penetrated 
far beyond the scope and ken of his fellows. Like so many of our 
greatest thinkers, lawyers, and statesmen, he trod no royal road to 
fame. No powerful friends nor inherited wealth was at his command. 
Single handed and alone, with his genius, industry, and inherent 
principles of unswerving honesty as his capital, togetber with his un- 
changing loyalty to his clients, these potent attributes of character, 
with his modest and unassuming manner, which was so characteristic 
of the man, he began winning his promotions and earning his leading 
position before the bar. One of the most striking characteristics 
MARQUETT possessed was his inflexible and unyiclding adherence to 
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the rigid principles of honesty and fairness. This was marked not 
only in his personal affairs and his dealings with men, but the same 
trait was carried into his practice of the law. His ambition to pre- 
sent his cases well before the court and jury was unbounded, and his 
effort to successfully present them untiring, yet he scorned to resort 
to subterfuge or trickery. He indulged in no questionable practices. 
He countenanced no unwarranted scheme for an instant. He relied 
solely upon the merits of his cause and the forcible demonstration of 
the law as he understood aud interpreted it. These he applied with 
great skill aud force. How successful he was the reports of this and 
half a dozen other courts of last resort will testify, for he has left his 
impress thereon, which will be as enduring as time, as lasting as the 
history of jurisprudence. His strong, vigorous reasoning, and his 
cogent, terse manner of stating his conclusions, are seldom equaled— 
never excelled. 

No man of my acquaintance had such an impassioned love and ex- 
alted idea of personal and political liberty as had MarquetTt. On 
the stump, before the bench, aud in private life liberty was a theme 
that never grew old, and in him it found astaunch and able advocate, 
a tireless champion. Some of the best years of his life he devoted to 
the cause of personal liberty, and in her unequal struggle for liberty 
his potential voice was heard, and the power of his strong arm felt 
when our sister state of Kansas was in the throes of an armed strug- 
gle over the question of slavery within her borders. 

Only a few weeks before his death he told me of his unsuccessful 
contest for political honors, which occurred about the period of the 
admission of Nebraska into the sisterhood of states. The story so 
aptly illustrates the character of the man, I cannot refrain from giving 
it. MARQUETT said: ‘‘After the contest was practically settled, and 
it had become apparent that I was to be defeated, my opponent came 
to me and said: ‘MAkQUETT, I have you beaten. The place is mine 
beyond your power to prevent. While the people may be for you, 
the politicians are with me, for I am a better politician than you are, 
and know better how to control men. Now, if you will withdraw 
from the contest, and make my election unanimous, I will take the 
office and you may distribute the patronage that belongs to it.’” 
MarqQuaetr said: ‘‘No; you have heaten me, it is trne, because, as 
yon have stated, you are a better politician, and a better manipulator 
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of men than I am. You take the office and the patronage as well. 
I want none of it. I will remain here with the people of Nebraska. 
I will retain my honor, my practice, and my manhood. In twenty- 
five years from now people will inquire where yon are, but no one 
will be able to answer the question. Every one will know where 
MARQUETT is. He will be right here in Nebraska, one of the citi- 
zens of that state.’’ He spoke with prophetic truth. During tbe 
quarter of a century that has passed since that contest the people of 
the state of Nebraska have always known where MARQUEIT was, 
They have known him not only as the great lawyer, jurist, and advo- 
cate, but as the friend of the poor and distressed, the unyielding 
defender of the oppressed, the noble man, the upright citizen. He 
was brave, patriotic, and just, unselfish to the last degree, loyal to 
his country, his clients, and his friends, simple, unpretending, and 
honest. The state, the bench, and the bar have Jost a man whose 
place cannot be filled, and whose memory will not be forgotten. 


Hon. James W. DAweEs: 

May IT PLEASE THE Court: While I had known T. M. Mar- 
QUETT by reputation from tbe time of my coming to Nebraska, it had 
not been my good fortune to see and hear him until in the fall of 1872. 
A political meeting had been arranged for at the then county seat of my 
home county, and T. M. MaRQuETT was named as the orator of the 
occasion. My personal acquaintance with him dates from that meeting. 
The address to which we listened was forceful and at the same time 
eloquent; a mingling of wit, wisdom, scathing sarcasm, good-natured 
raillery, and irresistible logic. Going back twenty-two years in this 
man’s life, and we find him in the very prime of his manhood. I 
can see him now as he appeared before us on that September night. 
His form straight as an arrow, in manner alert and active; with an 
eye that flashed and sparkled, as he warmed to his work, responding 
to the enthusiasm of his audience, and rising to the full inspiration 
of his subject, which was the whole field of national politics, as 
looked upon and presented by him, from the standpoint of his well- 
known ardent and iutense republicanism. He impressed me then as 
one who possessed clear, strong, and logical reasoning powers; as a 
man who, while respectful and tolerant of the views held by others, 
yet having strong convictions of his own, and those convictions backed 
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by a courageons spirit, that in its fixed quality was akin to the rock, 
leading him, as occasion required, to a full and fearless expression of 
his opinions. He impressed me as a man who had no sympathy with 
the temporizing policy of sham and pretense; as one having what 
may be termed a God-given reverence for law, and for that principle 
which has been embodied in the expression, ‘“‘ Equality of all men 
under the law;’’ as a man of broad and catholic spirit, a lover of 
mankind; as an unfaltering believer in the certain perpetuity of our 
republican institutions; and I recall that, as he discussed the spirit 
and genius of our form of government, portraying a still more brill- 
jant and glorious future, he proclaimed himself to be a firm and un- 
shaken believer in the doctrine of our Manifest Destiny. At such 
time as this, when the spirit of memory is active with all of us, we 
may properly indulge in personal incident relating to, and illustrat- 
ing the character of, him in whose honor we are gathered, I go back 
to the winter of 1831-82. A great struggle wason. Great interests 
were at stake, and hung trembling in the balance. Interests repre- 
sented by Mr. MARQUETT were involved. He needed help, and he 
turned to those from whom, by reason of past relations, he felt war- 
ranted in asking assistance in time ofeneed. Among those upon 
whom he called was one, a young man, who was under many obliga- 
tions for acts of personal kindness and friendship. MR. MARQUETT 
made his wishes known; and the young man, filled with a deep sense 
of his personal obligation, scarce knew which way to turn, but chose at 
length to cast himself upon Mk. MARQUET?’S generosity, and in do- 
ing this he made no mistake. Heexpressed his desire to make return 
of kindness and friendship by actions that should speak louder than 
mere words; “but,” said he, “ my word and pledge of support is given 
in another direction, and whatcan Ido?” To this candid statement, 
while a shadow of disappointment passed over his countenance, but, 
without a moment’s hesitation, Mr. MARQUETT replied, as he extended 
his right hand and clasped the hand of his young friend, ‘‘ You can 
redeem your promise.’’? A man cast in smaller mold, less generous, 
less lofty of spirit, the mere politician, would have been fruitful of 
reasons and excuses such as might have tempted this young man to 
a betrayal of his trust. Not so MARQUETT. He was only less jealous 
of another’s honor than of his own. : 

I recall a conversation had with Ma. MARQUETT one evening on 
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the east-bound train from Omaha. Talk had drifted in the difec- 
tion of his professional work. But a short time before this he had 
been to St. Louis for the purpose of taking testimony in what he re- 
ferred to as the Missouri Pacific case. At one time during the taking 
of testimony, the “ Wizard of Wall Street’ had been present, and I 
was interested in asking for, and in hearing from Mr. MARQUETT his 
impressions of this man, which he gave to me in the form of critical 
analysis. After he bad talked at some length about him, he said, as 
if just occurring to him at that moment, ‘‘Gould sat right across the 
table from me, and he tried to look me down; but I looked him 
down.”? And then, his voice dgopping to a lower key and talking 
more to himself than to his companion, added, ‘‘I was right, and he 
could not look me down, I looked him down.’’ He might have said 


with Brutus, 


«There is no terror, Cassius, in your threats, 
For lam armed sos rong in honesty, 
That they pass by me as the idle wind, 
Which I respect not.” 


It seems to me that here in these incidents we may find the key to 
this man’s life purposes and to hischaracter. He wished, first of all, 
to be bonest with himself, ¢o stand right with his own conscience, 
and then, with the consciousness of being right, he became fearlessly 
aggressive, and was not to be turned aside or thwarted in his purpose; 
was not to be intimidated by threats, direct or indirect. If he was 
right, then the end desired justified the means, and bending to his 
task, he pressed on to the end, with a will and determination as re- 
lentless and unyielding as fate. It may, however, be said of him, 
that in all the years of his gallant and heroic warfare he fought al- 
ways in the open field, frank and fearless. 

As I understand this man’s early life, he ‘was not a favored child of 
fortune, one of those for whom from childhood the rough places are 
smoothed away, one of those who are shielded by friends from all 
necessity of struggle or effort; and who, when they have reached 
Man’s estate, drop quietly into a place prepared for, and made ready 
for them. On the contrary, life with him from the first meant strug- 
gle and effort, asa matter of necessity. If place he would have, it 
must be as the result of his own efforts. If he would wear his spurs, 
he must win them. He must himself determine his stature among 
men. As we look back over his busy life, it would seem as though he 
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bad adopted and made his own the sentiment to which Scott gave 
utterance in ‘‘Old Mortality,’? when he said, 


* One crowded hour of glorious life, 

Is worth an age without a name.” 
He made his place. He won his spurs. He reached bis grand stat- 
ure among men while standing at the“ Flaming forge of life,” and 
with steady, sturdy, persistent blows, with an intensity of purpose, 
and concentration, aye, consecration, of effort along the lines of his 
chosen profession, compelling fortune, forcing success, His ardor 
and devotion never cooled or lessened. He turned neither to the 
right nor to the left, but pressed straight on. With him duty meant 
action, and with him opportunity was always present. Time was bis 
workshop, and as the end of life on earth for him approached it 
found him still at work, at the fullness aud zenith of bis powers. It 
found him atime tried, time tested, true and faithful friend and serv- - 
ant unto the end. 


Passing upou the life-work and upon the individual characteristics 
of this man, we may most fittingly speak of it, and of him in the 
language of Festus: 


“Life’s more than breath and the quick round of blood; 
Itis a great spirit and a busy heart. 
We live in deeds, not years; in thoughts, not breaths; 
In feelings, not in figures on a dial. 
We should count time by heart throbs. He most lives 
Who thinks most, fecls the noblest, acts the best.” 

A brave, loyal, tender, generous, patriotic, and liberty-loving spirit 
has gone from among us. So, feeling toward you, thus thinking of 
you, dead friend and brother, we leave you at rest heneath the sweet 
benediction of 


“That best portion of a good man’s life, 
His little, nameless, unremembered acts 
Of kindness and of love.” 


Hon. J. M. WooLwortuH: 

To the judges of this tribunal and to the elder members of the bar 
the occasion which bas arrested for a space the contentions of the 
forum and the proceedings of the Court is one of peculiar and touch- 
ing solemnity. From the earliest days of the judicial history of Ne- 
braska, Mx. MARQUETT has been a prominent and familiar figure at - 


the bar. Since we became a State he has been engaged ina very large 
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proportion of the great cases which have heen brought here for judg- 
ment, Hardly has a term passed at which he has not appeared where 
I now stand, and with a peculiar power sustained the interests en- 
trusted tohim. We shall not see him here again. The ties of long 
association, of delightful comradeship, of affectionate friendship, are 
broken. We remain. We are admonished that the day draws on 
apace when our places here will be vacant. 

I shall leave to others the mention of his social virtues, although 
no one valued more highly than I his kindly and affectionate nature. 
However much absorbed by the cares and duties of life, he held the 
doors of his heart wide open and welcomed with a generous hospitality 
every claim upon his charity and sympathy. All the influences of 
his example were good. He was above reproach in all the relations 
of life. Nor shall I take time to mention his services to the State in 
official station. At oue time he held a large place in political life. 
His opinions on all the great questions, which, during his life, divided 
his fellow-citizens, were held with tenacity and maintained by au advo- 
cacy at once strenuous and kindly. At one time he was the great 
favorite of the people and had at his command the best gifts which 
their suffrages could bestow. Afterwards he withdrew himself almost 
altogether from partisan contentions and left to others the honors 
which would have been his had he been williug to accept them. 
There are not Jacking circumstances and transactions in MR. MAR- 
QUET?’s public life and services of more than common interest, but I 
shall not attempt to recount them. 

Ishall content myself in this brief tribute to our deceased friend 
to speak of him asalawyer. I cannot but think that had he left bhe- 
hind a message to his friends he would have desired this aspect of his 
life and character should be held most in memory and esteem. From 
his early manhood the Law was his life. All his years were given to 
it without reserve. All his energies, without stint, were bent to its 
service. His ambitions were to attain eminence in it, and the joys he 
coveted were those which attend success. His plan was from first to 
last pursued with constancy in his onward progress towards the goal 
he had set before him, and at the end he found himself with the treas- 
ured and garnered rewards of a consistent life. When in search of 
health and strength which his professional labors had impaired, he 
took himself to a distant land with s premonition that his career was 
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drawing to an end. He must have rejoiced in a noble ambition 
wholly realized; a life of large, substantial and useful service com- 
pleted and brought to the desired end. 

Mr. MARQUETT’S professional lifeand character are somewhat diffi- 
cultof analysis. He had nota capacity for clear, precise, and accurate 
statement. He did not at the beginning of a trial or an argument 
Jay before the court or the jury, either in outline or detail, the ele- 
ments of his case so that, as it was developed in the testimony or in 
the argument, each fact and proposition and authority fell into its 
own place—the whole, from opening to conclusion, presenting a logical, 
consistent piece of carefully framed mechanism. His method was the 
very opposite of this. Sometimes there seemed to be a certain con- 
fusion of thought, an inaptness of cxpression, a want of vividness of 
perception; but underneath all this there was a method of his own. 
I do not think it was wrought out with premeditation, but it was af- 
ter all an art which was concealed by art. As he was working his 
way through his case, in some inexplicable way he arrested and held 
the attention with singular teuacity, and he wrought upon the sym- 
pathies of his hearers, drawing them to him and to his cause, not 
against their will, but as willing helievers in him and in what he had 
to say. When he had completed his task and you retraced the steps 
by which he had led you, you could see in the midst of the confusion 
@ clear, certain, defined, logical track leading to a judgment favorable 
to him. His addresses to juries were characteristic; they were sin- 
gularly persuasive, not by explosions of eloquence nor by any rigid 
and consistent course of reasoning. They did not seem to be con- 
structed upon any well-defined plan, but they touched first here aud 
then there what was vital to the case and illumined the sul ject with 
a certain pathos aud hnmor. If you did not know him and his ways 
you would say thatit was an unstnodied, haphazard presentation. But 
there were whole passages which had been framed and wrought out 
with infinite care, even to phrases and words; but the work was done 
so naturally, and the result was so consistent with himself, that the 
labor was all concealed. In this his art was consummate. I have some- 
times thought that in their homely ways and their persuasive and 
cogent processes, logical in the highest degree when seeming to be 
least logical, that Lincoln and MARQUETT were much alike. 

One thing must be mentioned with emphasis: Mx. MAkQueETT had 
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a great capacity for work. He mastered every case he tried or argued. 
He explored with unwearying patience every recess of his case, no 
matter how obscure nor how remote from the mainissue. He under- 
stood the facts and he gathered the authorities with the utmost indus- 
try. He was never taken by surprise, because he knew what would 
surprise others, But it would be a mistake to suppose that he ever 
lost himself in the details of his case. He was always master of the 
circumstances; they never mastered him. He soon saw what were 
the facts or the propositions of law on which it turned and he held to 
them with attention, never for a moment diverted by incidents or ac- 
cidents, or whatever did not make directly to the end. Hesometimes 
piled up authorities to a great height, hut never so as to cover from 
view the principle which established his contention. He was not a 
case lawyer, although he used cases freely; but all his citations were 
fused into principles which he had absorbed into bis being. 

But I have drawn out this analysis of MR. MARQUETT’S character 
asa lawyer at too great length. I must say, that in my opinion he 
was a man of rare qualities; qualities of the highest order. The es- 
timate which the members of the bar and the judges placed upon 
him and the great success which he attained attest the justness of 
this estimate. If what I have said shall seem to any to lack in 
warmth of admiration for the character of our friend, or of emotion 
that he bas been withdrawn from this field of his great contentions, I 
beg to say that while of late years we have not been brought in fre- 
quent and close association, at times in our lives we have been very 
near to each other; and it is a great happiness to me that our affec- 
tions and. sympathies, as well as our respect, were strongly enlisted 
for each other, and that their force was never afterwards impaired. 
More than a third of a century has passed since we began life to- 
gether. He hasbeen taken. We are left. Our sorrow for the bar, 
the Court, the State, his family, and ourselves is not measured by 
the words we can utter in his praise. 


Hon. M. L. HAYWARD: 

May IT PLEASE THE CoURT: The resolutions just read truth- 
fally, but only partially, express our feelings toward Mr. Mar- 
QUETT and our great sorrow at his departure. To those resolutions I 
add but a word. He was indeed, as has been said, a leader of men 
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and a great lawyer, but he was possessed of qualities higher, nobler, 
and grander than these. He was a brave, true, loyal man. His in- 
tegrity, his loyalty, his manhood, rise aboveall his great learning— 
above all place and power he ever reached. He entered public life at 
atime of trouble and doubt, at a time when many whom we now 
call great bowed humbly before theinstitution of slavery and allowed 
the hope of office to swerve them from truth and loyalty. In those 
days when so many, in the presence of rebellion, hesitated and were 
willing to sacrifice freedom and right for peace, our departed friend 
stood like a great rock in the ocean, beating back the waves of clamor 
and fear with a loyalty that was unquestioned, and a love for freedom 
tbat only ended with his life. Atnotime in his life could he address. 
the public without expressing his undying loyalty to his country and 
his boundless love for his country’s flag. He was loyal to his clients, 
to his home, and to his friends. I well remember the convention 
spoken of by General Hastings. It was at Nebraska City in 1868. 
Mr. MARQUETT was the choice for congress of the people, and of a 
majority of the members of that convention, but an adjournment was 
secured by those opposed to him, and by some means, known only to- 
shrewd politicians, votes ehough were changed to nominate his oppo- 
nent. Afterthe nomination he was called upon for aspeech. With 
8 loyalty to his party that no bad treatment could change, and with 
eloquent words that no man in the state could equal, he summoned. 
every republican to battle, and urged a campaign that would insure 
victory for his adversary. In the struggle that followed he was 
everywhere in the front rank, working as hard for his party as though 
he had been its chosen standard bearer. In that year it was deter- 
mined to elect to the legislature the republican candidates in demo- 
cratic Otoe county. I was told to select for the last week before elec- 
tion the man I considered the best vote-getter in the state. Mr. 
MARQUETT was chosen and came. That week I learned to know the 
true, kindly nature of the man. He, the favorite of the people, the 
ablest speaker in Nebraska, and I, a young man just admitted to the 
bar, traveled and spoke together. Not once was there an effort on his. 
part to draw attention to himself. With no assumption of superiority, 
but always anxious that I should have ample time and opportunity to 
speak, he labored only for votes. This kind treatment of those who 
labored with him in politics and in court made the young men his. 
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friends. In court he never acquired that unfortunate habit, too com- 
mon with many great lawyers, of ‘drawing all attention to himself at 
the expense of his younger associates. To assist him in the trial of a 
ease assured every man fair treatment. He beyan his life-work a 
third of a century ago, in this then unsettled territory, where men 
were compelled to rely upon themselves. There was then no calling 
for aid from the public, and if the south wind withered the fruits of 
their labors those sturdy pioneers toiled and suffered in silence, trust- 
ing to their own labors to bring better days. This made them strong, 
honest, and manly. So I say again, he was a kind, a trae, a loyal 
man. The story of his useful and honorable life is written in our 
Law Reports. His integrity, loyalty, and manhood will give luster 
to his name and perpetuate hismemory. It may be said of him: ‘To 
live on in the hearts of those we leave is not to die.” 

Hon. 0. A. ABBOTT: : 

MAY IT PLEASE THE CouRT: One of the members of the bar of 
this court, whose presence has long been familiar here, has passed over 
to the silent majority. From his nerveless fingers books and briefs 
have forever fallen, and his persuasive eloquence has been forever 
stilled by that mysterious change men call death. His forceful, ear- 
nest words will no longer fall on the patient ears of au attentive court, 
will no longer charm and instruct those who may linger here to listen 
or to learn. To his tireless industry and patient research all his 
brethren of the bench and bar are much indebted. 

In a sense, in a very large sense, he was one of the sponsors for the 
State at the time of its baptism into the Union, and for nearly forty 
years T. M. MARQUETT, as lawyer and legislator, has been recognized 
as one of the master builders of our judicial fabric—one of the fore- 
most minds in the shaping of the political and economic policies ef 
the state, and it is eminently fit and proper that we should pause for 
a time in onr labors to take some note of his departure and place 
upon perpetual record some token of our respect for, and appreciation 
of, a life devoted to such service, for he has fallen, not like the sum- 
mer flower blown aside by the evening wind, but fallen like some 
sturdy oak in the forest that has withstood the storms of years, a 
guide and landmark for others; fallen with all the rich frnitage of 
his years of experience—startling his friends by the suddenness of 
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that fall, and leaving a vacancy in our ranks that may never be filled. 
He will be missed and mourned by all. Fortunately for him, for us, 
for all the state, there is nothing in his life or character, public or 
private, that does not challenge the admiration of all good men. No 
matter how strong the search-light. of investigation may be focused 
upon it, there is no trait in his character, no lesson of his life, that 
should in charity be covered by the mantle of silence to-day. The 
state is to be congratulated on its possession of so priceless a heritage 
as the lifeand example of T. M. MARQuETT. The example of such 
a life is an inspiration to all. 

The history of the world is only the history of individual men who. 
have helped to make this grand old world of ours wiser, better, and 
happier ; the history of individual men who have led in the march of 
human progress and human advancement, who have helped to mark 
out safe highways for your footsteps and mine. ‘Others more inti- 
mately associated with him have told and will tell in eloquent, lov- 
ing words the story of his life, but each one of us may bring here 
to-day some tribute of his affection to the memory of our departed 
brother. His genius was the genius of hard work, of unremitting toil, of 
patient industry. His success was the success that always waits upon 
the tireless laborer. The Jaurel wreath of pre-eminence in his chosen 
profession was won by his own hand, unaided by adventitious fortune. 
The pathway he marked out the humblest of his associates may fol- 
low to success, and all must follow who would write their names high 
alongside hisown. The wisdom of our fathers is in the saying that 
fortune knocks once at every man’s door, but in the profession of the 
law the laurel-crowned genius of success knocks only at the door of 
the toilers and she enters by none other. 

“All are architects of fate, 
Working in these walls of time; 


Some with massive deeds and great, 
Some with ornaments of rhyme.” 


It is no disparagement of the work of this toiler to say that his 
work was not ornamental, not always methodical. He wrought on 
the grand sustaining columns of truth and justice, brushing aside with 
a master’s hand the sophistries that only serve to conceal their grander 
proportions. As in his survey of the facts that surround every case, 
his eye instinctively sought out the mountain peaks of truth, justice, 
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and the eternal right, but did not overlook the quiet vales of mercy and 
justice that lie between. In ail his work he sought the approval of 
his own conscience with unflinching zeal and loyalty to the interests 
committed to his care, despising the plaudits of the thoughtless mul- 
titude that approves to-day and condemns to-morrow without cause. 

There is always endless labor for such men to perform. The work 
of his hand is visible on every record of this court. Every published 
volume of its reports bears silent testimony to the tireless vigilance 
and faithful labors of T. M. MARQuETT. It is po matter for wonder 
that such men, spurred on by the unceasing calls of duty to an ever-in- 
creasing clientage, should at last overtax their own powers of endur- 
ance, and it is a pathetic fact in his history that when at last he yielded 
to the commands of his medical advisers and sought to save his life 
by flight from the scene of his daily labors, be still attempted to take 
his work with him, unable to realize how near he was to bis journey’s 
end, how near he was to that haven of eternal rest so wisely hidden 
from mortal eyes, and, like the weary traveler, he suddenly cast his 
burden aside and laid himself down to rest and dreamless sleep in the 
full vigor of his intellect, with all his reasoning powers undimmed by 
age, escaping that experience we most dread and fear who live to see 
the evening of life approach—mental decay before physical death. 

If the one thing that most distinguishes civilized man from the 
brute and the savage is his ability and disposition to labor, then he 
was one of the highest and best types of civilized man, and on the 
marble slab that shall mark his final resting place no prouder legend 
<an be graven than is contained in the words, 


“‘A weary laborer is resting here.’’ 


Oh, those graves of ours! How rich we are in the memories that 
cluster around them! How poor the world would be without the 
graves of its illustrious dead! Young as our State is to-day there is 
an inspiration in the names that have already been graven on the 
monuments that mark their final resting places—GANTT, Brices, 
EsTABROOK, MASON, and now MARQUETT. Who among the living 
shall be the next to “ wrap the drapery of his couch about him and 
lie down to pleasant dreams”’ in their glorious company? Who of 
us, when the records of our lives shall have been closed, will be 
found to have been worthy companions of the dead whose memory we 
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this day commemorate? Who of us, if suddenly called upon for an 
account of our services to our profession and to mankind, will be 
satisfied with the record we have made? 

I can to-day pay no higher tribute to the work and worth of one 
whose friendship I have long enjoyed than to here resolve to profit by 
the example of his life and character, and to express the hope that 
his example may, in the poet’s words, 


“Help us do our work as well, 
Both the unseen and the seen, 
Make the house where gods may dweil 
Beautiful, entire and clean.” 


Hon. M. B. REESE: 

This is, so far as I now recall, the first time this court has ceased 
from its labors for the purpose of doing homage to the memory of one 
of its officers who has never been identified with it save as an attor- 
ney at its bar. If this is true, there must be some reason for the 
action of the court and bar, which has not obtained in other cases, for 
the whole of the pathway of the court is strewn with the tombs ot its 
dead. I presume there has been no year of the court’s existence in 
which some one or more of the practitioners at its bar has not been 
called to answer to the summons of death, but it has not seemed 
proper to take judicial notice of the fact until upon the present oc- 
casion. While it is true that Mk. MARQUETT was astate practitioner 
at the time of the organization of the court, and has been its trusted 
and trustworthy aid for more than a quarter of a century, yet this 
alone cannot furnish the sole reason for this action, for others have 
fallen under like circumstances and no notice of the fact can be fonnd 
upon the records of this tribunal. It is true that he was a lawyer of 
more than ordinary abilities, yet that fact alone does not furnish the 
teason, for members of the bar of this court, who were recognized as 
possessing abilities far above the average, have passed away, and no 
orders commemorating their success in life at the bar are found upon 
our records. It is true he was a man of known integrity and honesty 
of purpose, yet this alone, for the same reason, cannot furnish the 
solution of the question. We readily concede that his capacity for 
organizing and controlling the actions of men was great, but others 
of our craft have excelled in that particular and the court and bar 
have lamented their demise, but no record of the actions or orders of 
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the court perpetuating the memory of such is found upon its records. 
Many others of the commendable virtues and capabilities of Mr. 
MARQUETT might be named, but they would still fail to furnish the 
explanation. I am persuaded, then, that we all agree that the life, 
services, integrity, ability, and devotion to his profession of our de- 
ceased brother, T. M. MARQUETT, when considered as a whole, com~ 
mand our respect and admiration, and we are here fulfilling a double 
duty: that of commemorating his virtues and presenting him as a 
pattern by which we all, with profit, may order our own conduct, and 
thus leave the world the better by our having lived in it and formed 
@ part of it. 

Iam not unmindful of the fact that occasions of this kind are often 
seized upon by those who are called upon to speak as an opportunity 
for the display of eloquence and a distortion of facts; that the mis- 
takes, foibles, and errors of the deceased are carefully hidden from 
‘sight and fulsome and extravagant praises are indulged in to such ap 
extent as to deprive the occasion of all benefit to the living and honor 
to the dead. I trust I may be excused from thusinsulting the mem- 
ory of the respected dead, lessening my own self-respect aud the re- 
spect, if any, which my fellows and associates have forme. MR. 
MARQUETT made mistakesin life. Who has not? He sometimes erred 
in judgment. Where can be found the name of a human being whe 
has not? But when we compare the wbole course of his life with 
those of others we are compelled in candor to say, his life and works. 
were wortby of imitation. He came to this state in its infancy. He 
with many others, some of whom have passed on before him, and 
comparatively few of whom survive him, entered heartily upon the 
labor of building upa great commonwealth which should be dedicated 
to the brotherhood of man, the fullest freedom of conscience, and the 
recognition of personal] liberty aud equality before the law. While 
in one sense not a politician, yet he at all times kept his eye upon the 
craft of State, and, when necessary, lent a willing hand and gave 
his best efforts toward maintaiuing its social, moral, and financial in- 
tegrity. It was with pleasure and profit that I formed his acquaint- 
ance nearly a quarter of a century ago. At that time he was es 
teemed by those who knew him as a just and upright man, a safe 
adviser, and a good lawyer. None of us who knew him ever doubted 
his final ascendency, were he blessed with life and health. His social 
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qualities were unsurpassed. He loved the right because he despised 
the wrong. He was true to himself, never forfeiting his self-respect, 
and was, therefore, true to his fellow-men and always possessed their 
respect and confidence. He was no trimmer, but shaped his course 
by an enlightened judgment, and hence was sometimes criticised, but 
never justly denounced. His devotion to his chosen profession was 
scarcely equaled, but his fealty was to the higher aims and loftier 
attainments of that, in itself, most noble of all professions, rather than 
to success at the sacrifice of principle. He looked upon the law as a 
rule of human conduct which properly had its place but little below 
the divine command. He found its basic principles in the eternal 
rules of right, which come from above, and the deviations from that 
rule by courts and legislatures only gave him the higher respect for 
thernle itself Always kind, courteous, and obliging to his antago- 
nist at the bar, yet he was firm in his adherence to his own beliefs, 
judgments, and convictions. These characteristics, here so weakly 
presented, were a part of his very being, and hence continued to the 
end of his career. While connected with this court myself, it was 
frequently my good fortune to be an attentive listener to his able 
discussions of legal principles. While unable at all times to agree 
with him, yet I have always heard him with pleasure and profit. 

The difficulties and privations which he was called upon to endure 
during the earlier days of his life seem to have called his latent re- 
sources into activity and developed the occult powers of his mind. 
He was one of the men of our profession of whom it can be said, he 
was never idle.” His aim and purpose seemed to have been to master 
the subject in hand. He had the rare faculty of almost absolute 
mental concentration. He was during his whole life a student of the 
closest application. He never forgot that he did not know all there 
was of the law to be known, but with an industry seldom found he 
sought to present, combat for, and protect all the rights of his client 
which had been committed to hiscare. Conservative, careful, thought-. 
ful, he sought to maintain the cause he espoused. He preferred to 
maintain the legal rights of his client by a bold stand for principle 
rather than to resort to the tactics so often made use of by men of less 
ability and honesty. His life was one of honor. His course as a 
lawyer was one of integrity. His purposes were ennobling. 

As he lived, so he died. He leaves no blot upon his record. There 
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is nothing for which his friends could desire to apologize or offer ex- 
planations. The record is made up, never to be changed, but no 
change is desired. The entries are closed and the complete record is 
made. The life and character of TURNER M. MaRQUETT is an open 
book to be read by all. His career, as we review it, is one after which 
the lawyer, the politician, the citizen, and the upright man may well 
pattern. He has fought a good fight. He is at rest, and as we recall 
his many virtues we can but stand with uncovered heads and with 
grief lament his departure from among us. 


Hon. W.8. Summers, Deputy ATTORNEY GENERAL: 

A typeof American manhood has gone. A grand patriot has fallen. 
A great lawyer isat rest. A strong mind has ceased to think. A 
good man isdead. The subject of the resolutions read to-day com- 
bined in a rare degree splendid moral and great mental qualities. His 
was an intellect of high order. It was trained in the school of severe 
discipline. It was enriched in the broad fields of culture. His logic 
was simple and searching. His inquiry was, What is the law and 
what are the facts? He was kind in heart, genial in manner, uniform 
in courtesy, manly in bearing, retiring in babit, grand in character. 
He was born to poverty and reared in obscurity. Unaided he climbed 
the steep and thorny pathway of life. No patrician influence claimed 
jor him a high position. Desire to be and to know cheered him on. 
A splendid mind, a restless ambition, a great soul, these made it 
possible for him to attain an exalted place in the realm of true great- 
ness. But the genius of death touched his heart. The sun of his 
existence reached its zenith and fell into the ocean of eternity. 
Death? No, there is no death. The world simply gave one of its 
noblest gifts to God. There is no death,—“ This life of mortal breath 
is but a suburb of the life, whose portal we call death.” 


Hon. WILLIAM GASLIN: 

Almost thirty years ago I located in Omaha, and soon became ac- 
quainted with Mz. MaRrquert. Three years later I took a homestead 
in Harlan county. At that time Crete was the terminus of the Bur- 
lington & Missouri River railroad. In 1872 it was extended to Low- 
ell, where I opened an office and commenced the practice of law in 
June of that year. My legal business brought me in close contact 
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with MR. MARQUETT, who was the only attorney of the railroad. He 
tried all its cases in the South Platte country, and had much addi- 
tional law business. We then had but one term of district court a 
year in the western counties. I admired Mz. MARQUETT’s adroitness 
asa pleader and advocate in the cases where we opposed each other 
at the bar. I soon learned to love, respect, and admire him. Oc- 
casionally I would go to Lincoln and avail myself of the hospitality 
of Mr. MARQUETT’S office, where I was welcomed by a warm grasp 
of the hand and asincere smile. Books were laid aside, and that busy 
drain, which seldom rested, turned from its contemplation of legal 
problems. I received such a whole-souled, hearty greeting that, for 
the time, I forgot my troubles. In times of prosperty he met me in 
the usual way of a courteous and genial friend, but when adversity 
came he showed his sympathy by unusual kindness. After tbese vis- 

_ its I left his office, and returned to my western home with a lighter 
heart, and settled down to my toils, hardships, and privations with 
renewed vigor. In 1875 I was elected district judge. He tried many 
cases before me, and treated me with as much respect and courtesy as 
if I had been chief justice of the supreme court of the United States. 
He was kind, considerate, and courteous to opposing counsel, and al- 
ways forbearing to younger attorneys. I never saw him excited, dis- 
concerted or out of patience, in the most hotly contested cases. The 
more intricate and disadvantageous the case, the more he appeared at 
ease. He never lost his presence of mind or temper, and the more 
the odds were against him, the more self-possessed he was. This gave 
him an overwhelming advantage in the trial of a cause. He was one 
of the most successful lawyers in jury trials, and seldom met his equal 
as a practitioner in courts of equity. 

I will not comment further on his qualities asa lawyer. They have 
been eloquently and truthfully portrayed by the distinguished gentle- 
men who preceded me. 

I knew no man in Nebraska more thoroughly than Mr. MARQUETT. 
I have met him under all circumstances. I have seen him alone in 
the private walks of life and in Jegal contests in court. He practiced 
before me when I was district judge. I visited him in his home and 
received his hospitality in the sacred precincts of his family. Though 
he was a man of rare attainments and bigh position, he was as un- 
assuming as the most humble citizen. He zealously regarded the 
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rights of others. Apparently he had no idea of his superiority over 
other men. He was generous and charitable to a fault, and always 
ready to make donations to the poor. Sometimes he was a victim of 
impostors. Many poor families in Lincoln and elsewhere have re- 
ceived benefits of his charity. I never knew a person who was his 
enemy. Mr. MARQUETT ranked among the greatest Jawyers of his 
time. He wasa loyal citizen and a kind busband and father. As 
such he will still live in the memory of men. 


Mr. CHIEF JUSTICE NoRVAL: = 

For more than thirty-five years HONORABLE TURNER M. Mar- 
QUETT practiced his profession in this state. During that time his 
life and character were prominently identified with the history of Ne- 
braska. It is, therefore, fitting and proper that this court should 
pause in the midst of its labors to take notice of his death, review the 
lessons of his life, and listen to the eulogies his good works and noble 
manhood have prompted his associates to pronounce. 

In making response to the resolutions which have just been pre- 
sented it would, doubtless, be quite sufficient for me to say that the 
court fully indorses the sentiment therein so truthfully expressed, 
and that we heartily concur in all that has been so appropriately and 
eloquently said by the members of the bar. So many able addresses 
have heen delivered here and elsewhere upou the life and character of 
our departed friend that little need be added by the court. It would, 
however, be unjust to ourselves, and to the memory of the deceased, 
to permit this occasion to pass without adding our testimony, ex press- 
ive of our estimation of his high character and abilities as a man 
and a lawyer, even though it be at the risk of repeating something 
that has already been expressed by others. 

Mr. MARQUETT was born in Clarke county, Ohio, July 9, 1831, and 
when the final summons came he was in the sixty-fourth year of his 
age. Hewas reared upon afarm. Before reaching his majority he 
entered the Ohio University, from which he was graduated upon the 
completion of the scientitc course. He came to Nebraska in 1856, 
and located at Plattsmouth. The following spring he commenced the 
practice of law at that place, and soon won his way to the front rank 
of the profession. He was admitted to the bar of this court Decem- 
ber 14, 1859. In 1869 he was appointed general attorney of the Bur- 
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lington railroad, which position he ably filled until his death. He re- 
moved to Lincoln in 1874, where he afterwards resided and continued 
in the practice of the law. 

In politics he was always a republican, firm and consistent in the 
maintenance of its principles. He was frequently called upon to help 
fight its battles; and as a platform orator he had but few equals. 
Soon after becoming a citizen of Nebraska he was trusted by the peo- 
ple of his county with the discharge of many public duties. He was 
six times elected to the legislature, being a member of the lower house 
during the fourth, fifth, and sixth sessions of the territorial legisla- 
ture, and of the seventh, eighth, and ninth sessions of the territorial 
council. The journals of the house and council—the recorded history 
of their proceedings—speak his eulogy, and will in all time bear wit- 
ness to his untiring industry, the marked ability, and the lofty sense 
of public duty by which his career as a legislator was so strikingly 
distinguished. In 1866 he was the candidate of his party for repre- 
sentative in congress, the Hon. J. Sterling Morton being his opponent 
on the democratic ticket. Mr. MARQUETT was elected, and had the 
honor of being the first member of congress from Nebraska after the 
admission of the state into the Union. His term expired on March 
4, 1867. As the state was not admitted until March 2, his term of 
service was brief, yet long enough to permit him to cast his vote for 
the passage of all the reconstruction measures over the veto of the 
president. In 1868 he was chosen as one of the presidential electors 
from Nebraska and cast his vote for General Grant. Such is the bare 
catalogue of the places of public trust he has held. 

Asa citizen, he always acted well his part. He was enterprising and 
public-spirited. In his character he was true to every principle of 
the noblest manhood, honorable and upright in all his dealings with 
his fellow-men. He possessed a great and generous heart. To the 
claims and calls of charity he had an ever listening ear, Without 
ostentation, he gave freely to relieve distress and suffering. He was 
a quiet, unassuming man, unselfish and kind, and simple in his hab- 
its and dress. He cherished no hatreds, and never manifested any 
malice towards individuals. He was loved and respected by every 
one who knew him. 

With Mr. Marquett’s home life Iam unacquainted, but I am told 
by those who are capable of speaking that he was a kind, indulgent, 
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faithfal and devoted husband and father. His home was always per- 
vaded by a spirit of mutual sympathy, confidence, forbearance, and 
love. Itis there that he will be the most missed. We are fully con- 
scious we can say nothing to lessen the anguish caused by the heavy 
blow that has fallen upon his wife and children, They have the sat- 
isfaction of knowing that he has left for them the noble legacy of a 
splendid name, the record of an incorruptible officer and a brilliant 
lawyer, and the blessed memory of a life of generosity, goodness, and 
love. . 

My recollection of Mz. MARQUETT goes almost back to the date I 
commenced the practice of the law, having first made his acquaiut- 
ance during the May, 1872, term of the district court of Seward 
county. Theacquaintance then formed soon ripened into an intimate 
frendship, which countinued undisturbed. I practiced with him at 
the bar. Sometimes we were on the same side of the case, and, at 
other times, we were opposing counsel. This, together with his fre- 
quent trial of causes before me while upon the district bench, and his 
extended practice in this court since I became a member thereof, have 
enabled me to form a correct estimate of him as a man, as well as 
his merits as a lawyer. MR. MaRQuetrT was a diligent student and 
exclusively devoted to his chosen profession. He lived in it and for it. 
There was nothing superficial about him or his methods. He wasal- 
ways strictly loyal to the interests of his clients. When he took a 
cause, he entertained no doubt as to its justice, and he urged it in the 
courts with the energy and perseverance which resulted from the utmost 
faith in its merits. His zeal for his client never abated, and he knew 
no limitof honorable endeavor. His mind readily grasped and solved 
the pivotal points of a case. His conception of professional morals 
was pure, noble, and refined. His oral promises, given out of court, 
relating to a cause were as sacredly kept as were his written stipula- 
tions filed with the clerk. To the bench and his professional brethren 
he was ever courteous, both in bearing and language. To the young 
practitioner, especially, he was always kind and considerate, and to 
him many of them are indebted, not alone for legal advice given 
without compensation, but for success in their profession. As an 
advocate before either a court or jury he had no superior in this 
state, and few equals. He was a logical reasoner. In his state- 
ment of legal propositions he was clear and forcible. He was emi- 
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nently a successful practitioner. His fame as a lawyer was not lim- 
ited to the state of his adoption. That his clientage was large is 
attested by the numerous and important cases found in each of the 
forty-one volumes of our reports, where his name appears as counsel, 
and where reference is frequently made to his arguments and the 
authorities cited. His duties and responsibilities were numerous, yet 
there was no flagging of interest and no neglect of duty. He was 
faithful to the end. 

One of the bright lights of the bar of this state is extinguished, and 
a good and just man has crossed the Mysterious River; but how truly 
it may be said of him, he left no duty unperformed and no blemish 
upon hischaracter. In his death a great loss has fallen upon the bench 
and bar, as well as upon the people of this city and state. Let us 
cherish and revere his memory and emulate his virtues. 

The resolutions and addresses accompanying them, with this re- 
sponse, will be entered at length upon the records of the court, and 
published in the appropriate volume of the reports; and as a further 
mark of respect to the memory of the deceased, the court will now 
adjourn for the day. 


SUPREME COURT COMMISSIONERS. 


(Laws 1893, chapter 16, page 150.) 


Section 1. The supreme court of the state, immediately 
upon the taking effect of this act, shall appoint three per- 
sons, no two of whom shall be adherents to the same po- 
litical party, and who shall have attained the age of thirty 
years and are citizens of the United States and- of this 
state, and regularly admitted as attorneys at law in this 
state, and in good standing of the bar thereof, as commis- 
sioners of the supreme court. 

Src. 2. It shall be the duty of said commissioners, un- 
der such rules and regulations as the supreme court may 
adopt, to aid and assist the court in the performance of its 
duties in the disposition of the numerous cases now pend- 
ing in said court, or that shall be brought into said court 
during the term. of office of such commissioners. 

Src, 3. The said commissioners shall hold office for the 
period of three years from and after their appointment, 
during which time they shall not engage in the practice of 
the law. They shall each receive a salary equal to the 
salary of a judge of the supreme court, payable at the same 
time and in the same manner as salaries of the judges of 
the supreme court are paid. Before entering upon the dis- 
charge of their duties they shall ‘each take the oath pro- 
vided for in section one (1) of article fourteen (14) of the 
constitution of this state. All vacancies in this oommis- 

-sion shall be filled in like manner as the original appoint- 
ment. 

Src. 4. Whereas an emergency exists, this act shall take 
effect and be in force from and after its passage and 
approval. 

Approved March 9, A. D. 1893, 
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ZoETH WAGNER AND LAWRENCE WAGNER vy. STATE 
oF NEBRASKA. 


FILED DECEMBER 4, 1894. No. 6666. 


1. Criminal Law: AccrEssor1Es. In misdemeanors there are no ac- 
cessories. Those whose conduct is such that it would constitute 
them accessories before the fact, if the principal offense were a 
felony, are, if it be a misdemeanor, guilty as principals. 


2. Information: ASSAULT. Therefore, under an information charg- 
ing the defendant with procuring, aiding, and abetting another 
to commit an assault with intent to wound, the defendant may 
be convicted of assault and battery. 


3. : FELon1Es. An information which in apt words charges 


the commission of an offense, which the statute makes a felony, 
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is not bad because it does not charge that the act was felo- 
niously committed. 


4. Criminal Law: InrentT: AccEssorigs. Where a particular 
intent is an essential element of a crime, one is not guilty as an 
accessory before the fact to such crime unless he participates in 
or has knowledge of such intent. 

. 


Error to the district court for York county. Tried 
below before WHEELER, J. 


George B. France, for plaintiffs in error. 


George H. Hastings, Attorney General, contra. 


Irvine, C. 


The plaintiffs in error, together with Otis Koontz, were 
informed against in one information, charging Otis Koontz 
with stabbing one Casper Salmen with intent to wound, 
and charging Lawrence Wagner and Zoeth Wagner, the 
plaintiffs in error, with having before said offense procured, 
incited, abetted, and aided Koontz in the perpetration 
thereof. Koontz demanded a separate trial, was convicted 
and sentenced. The two Wagners were tried together. 
Lawrence Wagner was convicted of assault and battery. 
Zoeth Wagner was found guilty as charged in the infor- 
mation. They were sentenced and have filed separate peti- 
tions in error to reverse the several judyments against 
them. 

Lawrence Wagner filed no motion for a new trial, and 
the only point arising in his case, and the only one argued 
by counsel, is that under an information charging him as 
accessory before the fact to the statutory felony of stabbing 
with intent to wound no conviction could be had of assault 
and battery. It is familiar law that no conviction as ac- 
cessory will lie under an indictment charging one as prin- 
cipal, and vice versa (Wharton, Criminal Law, 208); but 
it is also true that in misdemeanors there are no accessories. 
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This rule does not mean that one conducting himself in 
such a manner that if the principal offense were a felony 
he would be an accessory is not punishable at all, if the of- 
fense be a misdemeanor, but it means that in misdemeanors 
the law does not distinguish between principals and acces- 
sories, and that all who participate, whether present or 
absent when the crime is committed, are alike guilty as 
principals. (Wharton, Criminal Law, 223.) This is true 
whether the offense is one at common law or whether it is 
one created by statute. (Stratton v. State, 45 Ind., 468; 
Lowenstein v. People, 54 Barb. [N. Y.], 299.) It would 
seem, therefore, that at common law language sufficient, if 
the offense were a felony, to charge one as accessory before 
the fact, would constitute a good indictment, in the case of 
a misdemeanor, as principal and sustain a conviction as 
such. It is true that the criminal jurisprudence of this 
state is based on the Criminal Code, but we think that the 
Code is in this respect declaratory of the common law. 
The first section of the Criminal Code provides for the 
punishment of those who “aid, abet, or procure any other 
person to commit any felony.” ‘This section provides for 
the punishment of accessories before the fact in the same: 
manner as at common law, and the terms used are substan- 
tially the terms used in defining at common law such ac- 
cessories; the definition is restricted to felonies. Generally 
throughout the Code offenses existing at common law are 
described by their common law terms without further defi- 
nition, and such offenses have always been construed with 
reference to the common law. The statute in regard to 
batteries does not use the term “ battery,” but uses the lan- 
guage “unlawfully strike or wound another.” This is 
substantially the common Jaw definition of a battery, al- 
though, perhaps, somewhat restricted as to the nature of the 
beating required, but not as to the persons doing it. We 
think it quite clear that the legislature did not intend by 
defining accessories in the terms of common law to pre- 
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vent the punishment of those who aid, abet, or procure the 
commission of misdemeanors, and that such persons re- 
main punishable as principals. If this be so, then the in- 
formation in charging the aiding, abetting,-and procuring 
of the perpetration of the felony sufficiently charged the 
aiding, abetting, and procuring of minor offenses included 
in the greater charge, and so by apt words charged Law- 
rence Wagner with acts which in law constituted him a 
principal to the misdemeanor of which he was convicted. 
The judgment as to Lawrence Wagner must, therefore, be 
affirmed, 

Zoeth Wagner was convicted of being an accessory be- 
fore the fact of stabbing with intent to wound. He filed 
a motion for a new trial and a number of errors are as- 
signed. ‘he first is that the information is insufficient. 
The information, omitting the purely formal parts, is as 
follows: “That Otis Koontz, on the 25th day of April, 
A. D. 1893, in said county of York, in and upon one 
Casper Salmen, then and there being, unlawfully and ma- 
liciously did make an assault with a certain knife which 
he, the said Otis Koontz, then and there in his right hand 
had and held, said Casper Salmen on his left breast and on 
the head near the top of him, the said Casper Salmen, the 
said Otis Koontz, then and there unlawfully, maliciously, 
and feloniously, did strike, stab, cut, and wound, with the 
intent then and thereof him the said Otis Koontz, him the’ 
said Casper Salmen, then and there to wound; and before 
said striking, stabbing, and wounding, and felony were 
committed by the said Otis Koontz, to-wit, on the 25th 
day of: April, A. D. 1893, Lawrence Wagner and Zoeth 
Wagner, in said county of York, unlawfully, purposely, 
and feloniously did procure, incite, abet, and aid him, the 
said Otis Koontz, in the perpetration of the said striking, 
stabbing, cutting, and wounding, and felony, in the afore- 
said manner and form.” The defect which it is claimed 
exists in this information is that it fails to charge that 
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Koontz “feloniously ” made the assault, and that it can- 


not properly charge an offense against the accessory without 
sufficiently charging the principal... We do not think the 
information deficient in this respect. It will be observed 
that the information charges that Koontz unlawfully’ and 
maliciously made the assault, and unlawfully “and _ feloni- 
ously did strike, stab, cut, and wound” Salmen with intent 
to wound him. We think the latter language sufficiently 
charges the assault to be felonious, but aside from that we 
do not think that the information would be bad for the to- 
tal failure to use the word “ felonious,” provided the offense 
were otherwise correctly described. The statute creating 
this offense is as follows: “If any person shall maliciously 
shoot, stab, cut, or shoot at any other person with intent to 
kill, wound, or maim such person, every person so offend- 
ing shall be imprisoned in the penitentiary not more than 
twenty years nor less than one year.” (Criminal Code, sec. 
16.) Under this statute it has been held that the use of the 
word ‘maliciously ” was not essential to charge the offense, 
the other words being sufficient to charge what in law 
amounts to malice. (Whitman v. State, 17 Neb., 224.) In 
that case, as well as in Hopkins v. State, 36 Neb., 160, it 
was held that it was not even necessary to use the precise 
words of the statute, provided words identical in meaning 
were used. This information uses the words of the statnte. 
The Criminal Code constitutes all offenses punishable by 
imprisonment in the penitentiary felonies. (Criminal Code, 
sec. 247.) Section 16, above quoted, defines this offense 
and makes it punishable in the penitentiary. The offense 
being charged in all the terms of the statute, the words 
used, in their legal intendment, charged a felony, and the 
use of the expletive “feloniously” was unnecessary. This 
is especially true in view of section 412 of the Criminal 
Code, providing that no indictment shall be deemed invalid, 
nor shall the trial, judgment, or other proceedings be staved, 
arrested, or in any manner affected for any defect or imper- 
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fection which does not tend to the prejudice of the sub- 
stantial rights of the defendant upon the merits. The 
omission of the purely-expletive “ feloniously” could not 
by any possibility tend to the prejudice of Wagner upon 
the merits. 

It is urged, however, that the evidence was insufficient 
to sustain this verdict against Zoeth Wagner, and we think 
this assignment well taken. The evidence tends to show 
that on the afternoon preceding the events upon which the 
information is based Koontz and Lawrence Wagner, both 
more or less intoxicated, were entertaining themselves by 
riding a horse back and forth on the sidewalks of the town 
of Lushton, Salmen, who was employed in a store in the 

town, remonstrated with them and an altercation ensued be- 
~ tween him and Koontz. Salmen withdrew into the store. 
Koontz and Lawrence Wagner soon after dismounted and 
Lawrence Wagner entered the store and used language 
towards Salmen of a character tending to incite the latter 
to violence. The proprietor of the store compelled them 
to desist, when Lawrence Wagner invited Salmen to come 
outside, and repeated the offensive Janguage. Salmen ac- 
cepted the invitation, and going outside, an affray took place 
in which Lawrence Wagner received what seems to be a 
well merited punishment. Salmen then returned to the 
store. Some time afterwards and about dark Koontz en- 
tered the store and quietly addressing Salmen asked him to 
come outside, saying he wished to speak to him. Salmen 
went out and the altercation of the afternoou was at once 
renewed, Both men took off their coats, but the sleeve of 
Koontz did not at once slip over his right hand. When 
Koontz got his coat removed the men started for one 
another and almost simultaneous blows were struck. 
Koontz’s blow was received by Salmen on the top of his 
head and iurned out to be a stab with.a knife. Koontz 
struck again, stabbing Salmen in the breast. Salmen called 
out to the by-standers that Koontz had a knife, to take it 
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away from him. Either by Salmen’s efforts or the action 
of the by-standers the knife was then wrenched from 
Koontz’s hand, when Salmen proceeded to knock Koontz 
down and administer a somewhat severe punishment to 
him. Spectators then intérfered, Salmen went to a physi- 
cian to have his wounds dressed, and Koontz was placed 
under arrest. The evidence connecting Zoeth Wagner with 
the occurrence is as follows: Zoeth Wagner lived a short 
distance from the town with his father. About the time 
of Salmen’s affray with Lawrence, Koontz went to the 
Wagner house accompanied by a man who testifies that 
when they reached the house Koontz knocked at the door 
and Zoeth came out. “A whispered conversation occurred 
between Zoeth and Koontz. The witness and Koontz 
started back to town and Zoeth overtook them as they 
walked. There is evidence to show that after reach- 
ing town a short conversation took place between Law- 
rence and Zoeth. Zoeth afterwards stood outside the store 
and was there while Koontz was within and when he 
came out followed by Salmen. There is testimony tending 
to show that when Koontz’s sleeve caught as he was taking 
his coat off, Zoeth called out to Salmen, “Don’t jump onto 
him until he gets his coat off,” and that after Koontz got 
his coat off Zoeth said, addressing Koontz, “Give it to him 
now you have got him, give it to him.” There is evidence 
tending to show that after the knife was taken or fell from 
Koontz’s hand, and while Salmen was beating Koontz, 
Zoeth made some effort to make his way through the crowd 
and reach the combatants. Zoeth Wagner relates the con- 
versation between him and Koontz at the Wagner house, 
and his is the only testimony upon the subject. He says 
that Koontz informed him that his brother Lawrence 
wished him to come to town; he asked if Lawrence was 
drunk; Koontz said he was. The conversation was held 
in a low tone to prevent the father of the Wagners from 
hearing it. Zoeth then finished his supper and started to 
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town for the purpose of looking after Lawrence. We 
think that thus far the evidence would be sufficient to war- 
raut the jury in finding that Zoeth abetted Koontz in ap 
assault on Salmen, but there is certainly nothing so far to 
justify the inference that he was’a participant in the pur- 
pose of stabbing Salmen or in the intent of wounding him. 
Several witnesses testify that Zoeth Wagner was in the 
store after the affray; that Koontz was brought in and 
that a low conversation occurred between him and Zoeth. 
One witness testifies that he heard Koontz ask Zoeth if the 
latter had got his (Zoeth’s) knife; the answer was not 
heard. There is no evidence that the knife used belonged 
to Zoeth or had ever been in his possession, although the 
knife was produced at the trial. On the contrary, there is 
evidence that a similar knife had been seen in Koontz’s 
possession several days before. If in order to constitute 
Zoeth guilty of the offense of which he was convicted it. 
was necessary to show that he participated in Koontz’s in- 
tent of wounding Salmen, we do not think this evidence 
in acriminal case is sufficient to establish such participation. 
If there were any proof that the knife belonged to Zoeth the 
case might be different; but it would be to establish a fel~ 
ony on very slender evidence if a witness’ recollection as to 
the use of a pronoun in an overheard whispered question to 
which the answer was not heard were permitted to supply 
this proof. We therefore proceed upon the ground that. 
the evidence was sufficient to justify the jury in finding 
that Zoeth had in some manner counseled, aided, or abetted 
Koontz in making an assault upon Salmen, but that it was 
insufficient to show that Wagner contemplated an assault 
with a knife with the intention on the part of Koontz of 
wounding Salmen. Under this state of facts was Salmen 
guilty as an accessory to the felonious assault? We think — 
the general rule is that one who counsels or invites another 
to perpetrate an act is responsible not only for that act, but 
for all the probable consequences of such counsel, and we are 
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aware that if it be shown that several conspire to commit 
an offense, and if in the act of committing that offense an- 
other is committed, there are cases that hold that all engaged 
in the conspiracy are responsible for the latter crime. This 
is the effect of all the cases cited by the attorney general in 
support of this conviction, But this is a crime of a pe- 
‘ culiar nature. The intent to wound by stabbing is an 
essential element of the principal offense, and where a 
particular intent is requisite to constitute a crime, one who 
is not present, in order to be an accessory before the fact, 
must have participated in that particular intent. (Meister 
v. People, 31 Mich., 99; Savage v. State, 18 Fla., 909.) 
Where a specific intent is not an element of the offense, one 
who instigates an act, the natural and probable consequence 
of which is the commission of other acts constituting such 
offense, may be reasonably charged as accessory thereto. 
But where a specific intent is essential to constitute an of- 
fense, how cau it be said that one who instigates an entirely 
different act, neither knowing nor contemplating the forma- 
tion of that specific unlawful intention on the part of the 
person instigated, nor intending to place such intention in 
his mind, is guilty of having procured, aided, or abetted 
the offense to which such intent is essential? We think the 
jury was not warranted from the evidence referred to in 
finding that Zoeth Wagner either knew of the intention on 
the part of Koontz to stab and wound Salmen, or that 
with the intention himself of having Salmen wounded he 
instigated Koontz to assault him. The judgment against 
Zoeth Wagner is, therefore, reversed and the cause as to 
him remanded for a new trial. 


JUDGMENT ACCORDINGLY. 
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Joun 8. BisHop v. WiututtAM MIDDLETON ET AL. 


FILED DECEMBER 4, 1894. No. 5612. 


ae 


Pleading. It is unnecessary to plead what the law presumes. 
Therefore a pleading which avers facts from which the law pre- 
sumes another fact sufficiently pleads that other fact. 


w 


Practice in Supreme Court. Assignments of error not spe- 
cifically called to the attention of the court by brief or argu- 
ment will be deemed waived, although a party in his brief states 
generally that he does not desire to waive any assignment. 


ad 


Exemptions: LAporers’ WaGEs. The decisionin Singer Mfg. 
Co. v. Fleming, 39 Neb., 679, in regard to the validity of the act 
to provide for the better protection of the earnings of laborers, 
servants, and other employes of corporations, firms, and indi- 
viduals engaged in interstate business (secs. 531c-531f, Code of 
Civil Procedure) followed and reaffirmed. 


The term in the title of that act, “corporations 
engaged in interstate business,’’ construed with reference to the 
object of the act, means a corporation doing business and em- 
ploying men in this state, and having in another state such a 
situs us to permit of its being reached by process of garnishment 
there. 


The act referred to applies to a case where the 
debt was incurred before the passage of the act, and was as- 
sigued in good faith to a third person after its passage, but 
where such third person thereafter again assigned it for the pur- 
pose of evading the exemption laws of this state. 


An assignment for the purpose of evading the 
effect of our exemption laws was unlawful before as well as 
after the passage of the act, and the act affects only the remedy. 
Its application to the case of debts incurred prior to its passage 
does not, therefore, impair the obligations of contracts. 


Evidence examined, and held sufficient to sustain 
the verdict. 


Error from the district court of Lancaster county. 
Tried below before TrBBeEts, J. 


See opinion for statement of the case. 
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John 8. Bishop, for plaintiff in error: 


The account was sold in Iowa. To support this action 
the act must have been wrongful or punishable in Iowa, 
where it took place. Whatever would be a good defense 
to the action if brought there, must be a good defense here 
and everywhere. (Cooley, Torts [2d ed.], 552; Bishop, 
Non-Contract Law, secs. 1280, 1281.) 

The act of 1889 can only be applied to contracts made 
since its passage. Laws are construed to be prospective and 
not retrospective, unless their language imperatively requires 
such a construction. (Auffin’ordt v. Rasin, 102 U.S., 620.) 

The act of 1889 is unconstitutional. The subject is not 
clearly expressed in its title. The subject-matter of the act 
as expressed in the title is the protection of wages of per- 
sons employed by corporations doing an interstate business, 
while in the body of the act its operation is not so restricted. 
The act provides a penalty and defines a crime which are 
not expressed in its title. The title of an act must express 
the subject of the bill. (Constitution of Nebraska, sec. 11, 
art. 3; Jves v. Norris, 13 Neb., 252.) 

The subject-matter of the act is unconstitutional. It ex- 
tends the criminal and penal Jaws of Nebraska over Iowa, 
and makes the selling of an account in Iowa unlawful, 
which by the laws of Iowa is lawful. (Burlington & M. R. 
RR. Co. v. Thompson, 31 Kan., 180; Slack v. Gibbs, 14 Vt., 
354.) It impairs the obligation of a contract right pos- 
sessed in the account the subject of the original suit. The 
value of the account has been diminished by legislation. 
(Oatman v. Bond, 15 Wis., 22; Homestead Cases, 12 Am. 
Rep. [Va.], 515; Planters Bank v. Sharp, 6 How. [U. 
 §.], 301; Green v. Biddle, 8 Wheat. [U. 8.], 1; Commer- 
cial Bank v, State, 4 Smedes & M. [Miss.], 507; Rees v. 
Watertown, 86 U. 8., 107; Memphis v. United States, 97 
U.S., 293.) 

The Iowa judgment is conclusive, and estops Middleton, 
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who appeared personally in ‘that action. (Green v. Van 
Buskirk, 7 Wall. [U. 8.], 189; Cole v. Cunningham, 133 
U.S., 107; Uppinghouse v. Jfundel, 103 Ind., 238; AZLor- 
gan v. Neville, 74 Pa. St, 53.) 


L. C. Burr, also for plaintiff in error. 


W.P. Hall, Halleck F. Rose, and Adams & Scott, contra, 
cited: Albrecht v. Treitschke, 17 Neb., 205; Wright v. Chi- 
cago, B. & Q. R.Co., 19 Neb., 182; Union P. R. Co. v. 
Smersh; 22 Neb., 751; Snyder v. Brune, 22 Neb., 189. 


Irving, C, 


In 1888 Middleton was indebted to the defendant in 
error, Dr. Latta, in the sum of $91, for professional serv- 
ices. The plaintiff in error, Bishop, was an attorney at 
law, and in November, 1888, the account was placed in his 
hands for collection. The legislature of 1889 passed an 
act entitled “An act to provide for the better protection of 
the earnings of laborers, servants, and other employes of 
corporations, firms, or individuals engaged in interstate 
business.” This act appears as sections 531c-531f, Code 
of Civil Procedure, and is quoted at large in the opinion in 
Singer Mfg. Co. v. Fleming, 39 Neb., 679. After this act 
took effect, and on November 11, 1889, Dr. Latta assigned 
this account to Bishop, who assigned it later to one West, 
an attorney at law practicing in Council Bluffs, Iowa. 
West assigned it to one Tucker, and as attorney for Tucker 
began suit in Iowa aided by attachment. Middleton was 
then employed by the Chicago, Burlington & Quincy Rail- 
road Company, and was working at Holdrege, in this state. 
The railroad company was garnished and wages earned by 
Middleton within sixty days were seized and applied to the 
satisfaction of the judgment, which was finally rendered in 
the case by the Iowa court. Middleton was the head of a 
family, and there is no doubt that the wages so seized were 
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exempt under the laws of Nebraska; $114.78 was the sum 
so seized and applied to the payment of the judgment. 
Middleton then brought his suit against Bishop and Latta 
to recover back the sum so seized, together with his ex- 
penses, alleging that the assignment from Latta to Bishop 
was for the purpose of avoiding the law of Nebraska con- 
cerning exemptions. There was a trial to a jury and a 
verdict and judgment in favor of Middleton against Bishop 
for $103.74. The jury found in favor of the defendant 
Latta. There is no averment in the petition that the as- 
signment from Bishop to West was for the purpose of 
avoiding the effect of the exemption laws of this state, but 
the petition avers that a suit was instituted in Iowa, that 
service of garnishment summons was made to seize exempt 
wages of Middleton, and under section 531e of the Code of 
Civil Procedure, being section 3 of the act referred to, this 
constitutes prima facie evidence of an evasion of the laws 
ot Nebraska, and the-facts alleged raise a legal presumption 
of such evasion. It is not necessary to plead what the 
Jaw presumes; and the facts being pleaded which raised this 
presumption, it was unnecessary to plead expressly the un- 
lawful intent. To reverse the judgment so rendered against 
him Bishop prosecutes error, 

Several assiguments of error will not be noticed, for the 
reason that. they are not referred to in the briefs, and must 
therefore be deemed waived. It is true that the plaintiff 
in error says in his brief that he does not wish to waive 
the assignments not noticed therein; but the reason of the 
rule whereunder such assignments are treated as waived is 
not merely an inference as to the intention of the plaintiff 
inerror. This court has a right to require, and does re- 
quire, not only that alleged errors shall be specifically as~ 
signed, but that counsel in argument, or in the briefs, shal] 
point out in what respect the ruling complained of is er- 
roneous. Where one assigns generally that there was error 
in a certain ruling he must by argument, orally or in his 
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brief, indicate wherein the error lies; and this court will 
not, in the absence of such indication, undertake to inves- 
tigate and discover such error. Many of the points urged 
in argument have since the submission of this case been 
considered and decided in the case of Singer Alfg. Co. v. 
Fleming, supra. In fact it may be stated that this case 
presents every question presented in that except the one 
covered by the fifth point of the syllabus in the former 
case. It is unnecessary to restate or rediscuss these ques- 
tions. The decision in Singer Mfg. Co. v. Fleming, so tar 
as it is applicable here, is adhered to. ~ 

It is urged that the verdict is not sustained by the evi- 
dence, for the reason that there is no evidence tending to 
prove that the sale of the account by Bishop to West was 
for the purpose of avoiding the effect of the laws of this 
state, that there is no evidence that Bishop aided or coun- 
seled a violation of the act in question, or that he caused to 
be done any of the acts made prima facie evidence of an 
evasion of our law. ‘The evidence does show that Bishop . 
assigned the account to West; that West resided in Iowa, 
and was there practicing law ; that West assigned to Tucker; 
that Tucker, through West as his attorney, began suit in 
Towa aided by attachment; that the railroad company was 
garnished, and that the wages of Middleton, exempt under 
the laws of Nebraska, were seized by that process. Section 
3 of the act in question provides that proof of the institu- 
tion of a suit, or service of garnishment summons by any 
person, firm, or individual in any court of any state or 
territory, other than this state, or in this state, to seize by 
process of garnishment any of the wages of the persons de- 
fined in section 1 of the act shall be deemed prima facie 
evidence of an evasion of the laws of the state of Nebraska, 
and a breach of the provisions of the act on the part of the 
creditor or resident of Nebraska causing the same to be 
done. The evidence was, therefore, ample to make a prima 
facie case agaiust Bishop, unless the act requires aftirmative 
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proof that the resident of Nebraska caused the institution 
of the suit, and unless there is an absence of such proof. 
Bishop testified that he did not assign the account to West 
for the purpose of evading our laws, and that nothing 
was said in regard to the institution of any proceedings. 
But it appears that West was informed by Bishop of Mid- 
dleton’s employment. That the negotiations referred not 
to this claim alone but to others also. It does not appear 
that West knew Middleton or had any information as to 
his financial responsibility. Middleton resided at a dis- 
tance. Bishop had for more than a year been endeavor- 
ing to collect the account in this state. From these facts, 
and from those already stated, we think the jury was justi- 
fied in inferring that the assignment was with the contem- 
plation of collecting the account by such proceedings, and 
for the purpose of evading the effect of our exemption 
laws. So that if it be necessary to show, in addition to the 
facts raising the presumption referred to in section 3, that 
the defendant caused the performance of any such acts, we 
think there was sufficient evidence to show that fact, 

It is further urged that the verdict is contrary to the 
evidence because Bishop sold the account in Iowa. It was 
said in Singer Mfg. Co. v. Fleming that the gist of the ac- 
tion lies in the unlawful seizure of the debtor’s property 
in this state; but it is not necessary to here decide 
whether liability could be evaded by the creditor’s going 
to Iowa and there transferring the account. The evidence 
shows that the negotiations for the sale were begun in 
Council Bluffs, but that they were consummated by corre- 
spondence by mail between Bishop and West, Bishop then 
residing and beingin Nebraska. His acts were committed 
here. 

By one of the instructions the jury was told that in or- 
der that the plaintiff should recover the jury must find, 
among other thiugs, that he was a laborer, servant, clerk, 
or other employe of a corporation, firm, or individual in 
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this state. It is claimed that this instruction was errone- 
ous because the title of the act includes only employes of 
corporations, firms, or individuals engaged in interstate 
business. The instruction should have been so qualified in 
order to be exact; but the uncontradicted evidence showed 
that Middleton was an employe of a corporation in some 
places designated as “The Chicago, Burlington & Quincy 
Railroad Company,” and in others as “The Burlington & 
Missouri Railroad Company in Nebraska;” that the latter 
company was originally incorporated to build and operate 
a line of railroad whiose termini were fixed within this 
state, but that it was afterwards consolidated with the Chi- 
cago, Burlington & Quincy Railroad Company, an Illinois 
corporation which had become under the laws of Illinois 
and Iowa the owner of the property and franchises of the. 
Burlington & Missouri Railroad Company of Iowa. The 
articles of consolidation show that the railroads of the parties 
thereto connected at the boundary line between Iowa and 
Nebraska. This proof, together with the fact that Middie- 
ton was employed by the company in Nebraska, and that 
compulsory service of garnishment had been made upon 
the company in Iowa, established clearly that the corpora- 
tiou was one doing an interstate business, and the inaccu- 
racy in the instruction was therefore without prejudice. 
We do not think that in order to make the act applicable it 
is necessary to show that the corporation is one engaged in 
commerce among the states within the meaning of those 
cases construing the federal constitution. The act should 
be construed with reference to its object. Its object was to 
prevent the evasion of our exemption law by garnishmeut 
of a corporation employing a man in this state, but having 
such a situs in another state as to permit of its being reached 
by legal process there. Undoubtedly this corporation fell 
within that class. 

It is next urged that because the debt sued on was in- 
curred before the act of 1889 was passed, the application 


. 
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of that act would operate to impair the obligations of a 
‘contract. In the first place the claim did not pass to 
Bishop until after the act of 1889 took effect. There was 
- no legislation then which in anywise changed the relations 
of Bishop and Middleton after the assignment to Bishop. 
The act which forms the basis of this action was not the 
transfer from Latta to Bishop, but it was the transfer from 
Bishop to West which occurred after the statute took effect. 
The statute is not therefore given a retroactive effect by 
applying it tothat transfer. But beyond this this act in no 
sense makes unlawful a contract which was before its pas- 
sage lawful. Independent of the statute the institution 
of proceedings in evasion or in fraud of law is unlawfal. 
It is admitted in the argument that a resident of Nebraska 
might by injunction be prevented from enforcing his de- 
mand in another state in violation of our law. This act 
merely provides a better and more adequate remedy against 
such proceedings. It is an act affecting the remedy alone, 
and not the contract. It is probably true, as counsel argue, 
that its passage rendered less valuable such claims as the 
present, but this is solely because of the former want of an 
adequate remedy on behalf of the debtor to prevent the 
creditor from enforcing his demand by unlawful means, 
Such a creditor cannot complain because the legislature has 
deprived him of the opportunity to adopt such unlawful * 
means without incurring liability therefor, Judgment 


AFFIRMED. 
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HENRY Wax v. Strate oF NEBRASKA. 
FiteD DECEMBER 5, 1894. No. 5409. 


1. A bill of exceptions must be certified by the clerk of 
the trial court, as being a part of the record in said court, or as. 
being the original bill of exceptions in the cause, in order that 
the matters therein may be considered by this court. 

2. In a prosecution for obtaining money under false pre- 
tenses it is the duty of the jury, in case of a conviction, to find 
the value of the money feloniously obtained; but a verdict of 
guilty will not be set aside because it fixes the value of the 
money at a few dollars more than is establisbed by the evidence, 
where the uncontradicted proofs show that the sum procured. 
from the complaining witness exceeded in value $35. 


3. To authorize a conviction under an information charg-. 
ing the obtaining of money by false pretenses, the 
defendant’s false representations need not have been the sole 
moving cause that induced the person defrauded to part with 
his money, but it is sufficient if it appear that they were one of” 
the causes of inducement, and that he would not have done so- 
without them. 


Error to the district court for Pierce county. Tried 
below before ALLEN, J. 


C. C. Jones, G. T. Kelley, and H. F. Barnhart, for 


plaintiff in error. 


W. S&S. Summers, Deputy and Acting Attorney General,. 
for the state. 


Norval, C. J. 


The plaintiff in error was tried and convicted in the 
court below of obtaining the sum of $536 from the Pierce 
State Bank under false pretenses, and was sentenced to the 
penitentiary for the period of two years. 

The first proposition discussed in the briefs is that the 
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verdict is contrary to the evidence adduced on the trial of 
the case. This point we might well refuse to notice, since 
the same is not raised by the petition in error, although 
the sufficiency of the evidence to sustain a conviction was 
properly brought to the attention of the trial court by the 
motion for a new trial filed by the prisoner. True it is, that 
the overruling of the motion for a new trial is assigned for 
error in the petition in error, but this assignment is too in- 
definite to call for a review of the evidence, since such 
motion sets up fourteen separate and distinct grounds for 
the setting aside of the verdict, each of which, excepting 
three, being based either upon the giving and refusing of 
instructions or the decisions of the court upon the admis- 
sion and exclusion of testimony. The rule applicable to 
this state of the record was announced by this court in 
Wiseman v. Ziegler, 41 Neb., 886, as follows: “An assign- 
ment of error for the denial of a motion for a new trial is 
bad if it fails to specify to which of the several points 
made by the motion the assignment applies.” Again, there 
is another reason why we might properly decline to con- 
sider the evidence, and that is it is not before us in an au- 
thenticated bill of exceptions. Attached to the transcript 
of the proceedings in the district court is what purports to 
be a bill of exceptions containing the testimony taken on 
the trial of the cause, but the bill is not authenticated by 
the certificate of the clerk of the district court showing 
that it is either the original bill of exceptions which was 
settled and allowed in the case, or a copy thereof. Such a 
certificate is indispensably necessary. (Auléman v. Patter- 
son, 14 Neb., 57; Hogan v. O’ Niel, 17 Neb., 641; Flynn 
v. Jordan, 17 Neb., 518.) 

No objection having been made to the bill of exceptions, 
by motion to quash, or otherwise, we have concluded to 
consider the testimony therein contained to see whether it 
supports the verdict. It appears that on the 23d day of 
March, 1891, the plaintiff in error borrowed from the 
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Pierce State Bank the sum of $536, and secured the pay- 
ment thereof by executing a chattel mortgage upon a num- 
ber of horses, cows, and other personal property. The 
chattel mortgage, immediately following the description of 
the property therein given, contains this statement: “The 
above described chattels are now in my possession and 
owned by me, and free from all incumbrances in all re- 
spects.” Jt was proved by atleast four witnesses called 
by the state that the plaintiff in error, at and prior to the 
obtaining of the lean in question, stated to C. A. Reimers 
and W, A. Spencer, the president and cashier, respectively, 
of the Pierce State Bank, that he owned the property 
which he pointed out to them and which was subsequently 
described in the mortgage. ‘The officers of the bank here- 
tofore mentioned each testified that the above representa- 
tions as to the ownership of the property were relied upon 
in making the loan, and that the bank was thereby induced 
to part with the money. Itis established by uncontradicted 
testimony introduced by the state, as well as by the admission 
of the accused when upon the witness stand, that a large 
portion of the property mentioned in the chattel mortgage 
at the time the same was executed did not belong to the 
plaintiff in error, but was owned by his brother, Charles 
Wax. This evidence was ample to sustain the averments 
of the information, and that the representations were made 
knowingly for the purpose of cheating and defrauding the 
bank of its money. It should be stated that there was in- 
troduced testimony tending to show that Charles Wax was 
present at the time the loan was made and the mortgage 
was given, assisted his brother in describing some of the 
property, and that it was the understanding that Charles 
Wax was to sign the mortgage with his brother, but he did 
not doso. This evidence, as well as the right or authority 
of the plaintiff in error to mortgage the property of his 
brother Charles, was fairly submitted to the jury by the 
sixth paragraph of the instructions given by the court upon 
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its own motion. We cannot disturb the verdict as being 
unsupported by the evidence. 

Complaint is made that the court erred in giving the 
seventh paragraph of its charge to the jury. This assign- 
ment must be disregarded, inasmuch as no exception was 
taken to the instruction when given. (Barr v. City of Omaha, 
42 Neb., 341.) 

The next assignment is that the court erred in refusing to 
give instructions Nos. 1, 2, 3, 5,8, 9, 10, and 11, asked by 
the defendant. This assignment is insufficient to present 
for review each of the instructions therein mentioned. The 
refusal to give the prisoner’s third request to charge was 
not excepted to at the time, hence it cannot be considered. 
The fifth and eighth requests refused were fully covered by 
the instruction given by the court upon its own motion, 
therefore error cannot be predicated upon the refusal to 
give them. (Oliver v. State,11 Neb.,1; Binfield v. State, 15 
Neb., 484; Bradshaw v. State, 17 Neb., 147; Jlarion v. 
State, 16 Neb., 349.) The assignment of error based-upon 
the refusal of the instructions, not being well taken as to 
several of the requests to charge, under the repeated de- 
cisions of this court, must be overruled as to all. 

It is urged that the evidence fails to show that the amount 
of the money obtained by the plaintiff in error from the 
bank was $536, the sum fixed by the verdict. The amount 
of the loan negotiated, as well as the amount of the note 
given therefor, was $536. From this sum, the undisputed 
evidence discloses, the bank deducted and retained $32 as 
usurious interest on the money. The exact suin obtained 
by the plaintiff in error was $504. He was not, however, 
prejudiced by the fact that the value fixed by the jury in 
their verdict was $32 too much, for the reason that had 
they found the amount of money actually obtained was 
what the evidence shows it to have been, $504, it would not 
have reduced the offense to the grade of a misdemeanor. 
Where the value of the money or property obtained by 
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false pretenses is $35 or over, the statute makes the crime 
a felony, punishable by imprisonment in the penitentiary. 
(Criminal Code, sec. 125.) 

It is finally insisted that the court below erred in refus- 
ing to permit the plaintiff in error to prove that the bank 
would not have made the loan and parted with the money, 
had it not been for the agreement to pay the $32 as illegal 
interest. Had the excluded testimony been admitted it 
would not have been a defense to the charge against the 
prisoner. To render him guilty, his false representations 
as to his ownership of the property offered- as secnrity 
for the loan need not have been the ouly moving cause 
that induced the bank to pay over the money. In 2 
Wharton, Criminal Law, sec. 1176, the rule is stated 
thus: “But it is not necessary to a conviction that the 
false pretense alleged should have been the sole induce- 
ment by which the property in question is parted with, if 
it had a preponderating influence sufficient to turn the 
scale, although other considerations operated upon the mind 
of the party. And this is true even though the prose- 
cutor would not have surrendered the goods solely on the 
pretense alleged. To require that the belief should be the 
exclusive motive would exclude conviction in any case; 
for in no case is any motive exclusive.” The doctrine of 
the text is fully sustained by the authorities cited in the 
note to the section. (See, also, 2 Bishop, Criminal Law, 
sec. 461.) There is no reversible error in the record and 
the judgment is 

AFFIRMED, 
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BERNARD PILu v. STraTE oF NEBRASKA. 
FILED DECEMBER 5, 1894. No. 6513. 


1. A recognizance for an appeal from a conviction for a misde- 
meanor before a justice of the peace is invalid, if the court 
where, aud before which, the prisoner is to fees appear is 
not stated in the recognizance. 


2. Questions Not Raised Below: REvIEw. The constitution- 
ality of sections 152, 153, and 154 of the revenue law of 1879 is 
not decided. 


Error to the district court for Colfax county. Tried 
below before SULLIVAN, J. 


EE. T. Hodsdon and G. R. Doughty, for plaintiff in error, 
cited: Vierling v. State, 33 Ind., 218; O’ Dea v. Washington 
County, 3 Neb., 122; Casey v. Peebles, 13 Neb., 7; State v. 
Hurds, 19 Neb., 316; White v. City of Lincoln, 5 Neb., 516; 
City of Tecumseh v. Phillips, 5 Neb., 305; State v. Lancaster 
County, 6 Neb., 474; Holmberg v. Hauck, 16 Neb., 337; 
Lz parte Thomason, 16 Neb., 238; Messenger v. State, 25 
Neb., 674; Touzalin v. City of Omaha, 25 Neb., 825. 


George H. Hastings, Attorney General, for the state, 
cited: State v. Awbrey, 8 So. Rep. [La.], 440; Belt v. 
Spaulding, 20 Pac. Rep. [Ore.], 827; Howard v. State, 30 
Tex. App., 680; Pippin v. State, 20 S. W. Rep. [Tex.], 
979; McDaniel v. State, 20S. W. Rep. [Tex.], 1108. 


Norval, C. J. 

On the 23d day of July, 1892, one Bernard Pill was 
convicted in a justice court of Colfax county for peddling 
without having first obtained a license so to do, and was 
sentenced to pay a fine of $50 and the costs of prosecution, 
and to stand committed until such fine and costs were paid. 
On the same day, and within the time allowed by statute, 
for the purpose of appealing from the judgment of con- 
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viction pronounced against him, he entered into the follow- 
ing bond or recognizance: 
“cc 7) 

EEEPOTATE Oe NEBEAIEA Judgment before M. T. 


v. 
BERNARD PILL. 


“Whereas on the 28d day of July, A. D. 1892, the state 
of Nebraska obtained a judgment against the said Bernard 
Pill on the docket of the said M. T. Bohman, justice of 
the peace for Schuyler precinct, for $50 and costs, taxed at 
$7.15, and the said Bernard Pill intends to appeal there- 
from to the district court of Colfax county: Now, there- 
fore, we, Bernard Pill, as principal, and , a3 surety, 
do hereby, pursuant to the statutes in such case made and 
provided, promise and undertake that the said appellant, 
if judgment be adjudged against him on said appeal, wilh 
satisfy said judgment and costs, not exceeding one hundred 
dollars; and we do also undertake in such last mentioned 
sum that the said appellant will prosecute his appeal to 
effect and without unnecessary delay.” 

“BERNARD PILL. 
“E. F. Foupa. 

“Executed and acknowledged before me and surety 
approved the 23d day of July, A. D. 1892. 

“M, T. Boumay, 
“Justice of the Peace.” 


On the 31st day of August, 1892, a transcript of said 
judgment and proceedings was filed in the office of the 
clerk of the district court of Colfax county. Subsequently, 
at the September term, 1892, of said district court, the 
plaintiff in error moved the court to be permitted to amend 
his recognizance given for an appeal, so as to make the 
same conform to the requirements of the statute; which 
motion was denied and an exception was taken to the rul- 
ing. On the same day the appeal was, on motion of the 
county attorney, dismissed. The plaintiff in error excepted, 
and prosecutes error to this court. 


Bohman, Justice. 
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Section 5951 of the Consolidated Statutes, tlie same being 
section 324 of the Criminal Code of this state, prescribes 
the form for recognizances on appeals in cases of misde- 
meanors, which section reads as follows: 

“See, 5951 (324). The defendant shall have the right 
of appeal from any judgment of a magistrate imposing 
fine or imprisonment, or both, under this chapter, to the 
district court of the county, which appeal shall be taken 
immediately upon the rendition of such judgment. * * * 
No appeal shall be granted or proceedings stayed unless 
the appellant shall, within twenty-four hours after the ren- 
dition of such judgment, enter into a recognizance to the 
people of the state of Nebraska in a‘sum not less than one 
hundred dollars, and with sureties to be fixed and approved 
by the magistrate before whom said proceedings were had, 
conditioned for his appearance at the district court of the 
county at the next term thereof, to answer the complaint 
against him. The magistrate from whose judgment the 
appeal is taken shall make return of the proceedings had 
before him, and shall certify the complaint and warrant, 
together with all recognizances, to said district court, on or 
before the first day of the term thereof next thereafter to be 
holden in the county, and he may also require the complain- 
ant and witnesses to enter into recognizances, with or with- 
out security, as he may deem best, to appear at said court 
at the time last aforesaid, and abide the order of said court, 
and in case of refusal to enter into such recognizance he 
may enforce the same by imprisonment, if necessary.” 

The recognizance in the case in hand conforms to the 
requirements of section 1007 of the Code of Civil Proced- 
ure, relating to undertakings for appeals in civil cases from 
justice courts, but the condition in said recognizance does 
not comply with the statute above quoted governing the 
taking of appeals from convictions before magistrates, in 
that it fails to bind, or require, the plaintiff in error to 
appear before the district court of Colfax county at the 
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next term thereof held after his sentence, to answer the 
offense charged in the complaint under which he was tried. 
The statute expressly prescribed that recognizances on ap- 
peals in cases of misdemeanor shall be “conditioned for 
his [defendant’s] appearance at the district court of the 
county at the next term thereof to answer the complaint 
against him.” It is not sufficient that a recognizance be 
conditioned in the terms provided by law for an appeal 
undertaking in civil cases. The recognizance in the case 
under review recites that said “ Bernard Pill intends to 
appeal therefrom to the district court of Colfax county,” 
but it omits to bind him to appear before said court at the 
first succeeding term thereof subsequent to the execution of 
said bail bond, or at any other time, or to appear before any 
court whatever. The court to which the prisoner shall ap- 
pear must be expressed in the bail bond, or derivable from 
its words, otherwise the recognizance is fatally defective and 
will confer no jurisdiction upon the district court. This 
doctrine is laid down by numerous authorities. (1 Bishop, 
Criminal Procedure, sec. 2645; 2 Am. & Eng. Ency. Law, 
17, 19; Williamson v. State, 12 Tex. App., 169; Barnes v. 
State, 36 Tex., 332; Howard v. State, 30 Tex. App., 680; 
Sherman v. State, 4 Kan., 570; State v. Awbrey, 8 So. Rep., 
{La.], 440; State v. Allen, 33 Ala., 422; Pippin v. State, 
20 S. W. Rep. [Tex.], 979; Spencer v. State, 24 8. W. 
Rep. [Tex.], 27; Harris v. State, 24 8S. W. Rep. [Tex.], 
108, 290; Crise v. State, 25S. W. Rep. [Tex.], 285; Forbes 
v. State, 25 8. W. Rep. [Tex.], 1072; Barela v. State, 26 
S. W. Rep. [Tex.], 397.) The only authority cited by 
plaintiff in error holdiug a contrary rule is Vierling v. State, 
33 Ind., 218. This case is in conflict with the great weight 
of the adjudicated cases, is unsound, and we cannot follow 
its lead. We do not claim that it is essential to the valid- 
ity of a recognizance that the same shall be conditioned in 
the exact words of the statute; but a substantial compliance 
with section 324 of the Criminal Code will be sufficient. 
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That the court at which the prisoner is required personally 
to appear must be stated in the recognizance there is no 
room to doubt. This requirement of the statute is not di- 
rectory merely, but is mandatory. Manifestly this is the 
effect of section 388 of the Criminal Code, which declares 
that “No action brought on any recognizance shall be 
barred or defeated, nor shall judgment thereon be reversed 
by reason of any neglect or omizsion to note or record the 
default, nor by reason of any defect in the form of the recog- 
nizance, if it sufficiently appear from the tenor thereof at 
what court the party or witness was bound to appear, and 
that the court or officer before whom it was taken was 
authorized by law to require and take such recognizance.” 
The foregoing provision was construed by this court in 
Shupe v. State, 40 Neb., 524, where it was held that a re- 
cognizance is not invalidated by reason of defects in the 
form thereof, if it appears from the recognizance at what 
court the party was required to appear, and that the court 
or officer before whom it was taken had the power to re- 
quire and approve such recognizance. The irresistible con- 
clusion, deducible from the decision just mentioned and the 
statute upon which it is founded, is that it is indispensable 
to the validity of a bail bond that the trial court where and 
before which the pri8oner is bound to appear must be desig- 
nated, or stated, in such bond. It follows that the recog- 
nizance before us is fatally defective, and that the court be- 
low did not err in refusing to allow the same to be amended. 
It being void, there was nothing to amend. The appeal 
was properly dismissed. 

It is finally insisted that the law under which the plaint- 
iff in error was convicted is obnoxious to section 11 of arti- 
cle 3 of the state constitution. The prosecution was 
brought under sections 152, 153, and 154 of the revenue 
law of 1879, the same being entitled “An act to provide a 
system of revenue.” It is claimed that the sections re- 
ferred to are not embraced in the title of the act. We 
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must decline to consider the constitutionality of these sec- 
tions at this time, since no such question was presented to 
or decided by, the court below. If the plaintiff desired to 
raise the validity of the law under which the conviction 
was had, he should have prosecuted error to the district 
court, and distinctly raised therein the constitntionality of 
the statute, By reason of the defect in the recognizance 
alluded to above the district court did not acquire jurisdic- 
tion of the case. It therefore had no authority to decide 
the point now attempted to be raised, uor has this court 
jurisdiction to do so. The judgment is 


AFFIRMED. 


WinuiamM TuoMrEyY v. Jonn M. WILLMAN, 
FILED DECEMBER 5, 1894. No. 5585, 


1. Failure to Except to Order Overruling Motion for 
New Trial: Review. Ina cause brought to this court on 
error we will not review the evidence for the purpose of ascer- 
taining whether it sustains the fiuding or verdict, nor the rul- 
ings on the admission or exclusion of testimony, where no ex- 
ception was taken to the order of the co@rt below overruling the 
motion for a new trial. 


2. Sufficiency of Findings. Held, That the findings support 
the judgment. 


Error from the district court of Otoe county. Tried 
below before CHAPMAN, J. Q 


M. L. Hayward, for plaintiff in error. 
John C. Watson, contra. 


Norvar, C. J. 


This action was brought in the district court of Otoe 
county by plaintiff in error to recover possession of a stock 
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of boots and shoes. At the close of the trial the court 
found both the right of property and right of possession 
of the goods and chattels in controversy in the defendant, 
and assessed the value of the property at the time it was . 
taken under the writ at the sum of $850. A judgment 
was entered upon the findings that the defendant have res- 
titution of the property, and damages in the sum of $1 for 
the detention thereof, and in case a return of said goods 
cannot be had, that the defendant recover said sum of 
$850. Plaintiff presented a motion for a new trial, which 
was overruled by the court, bat no exception was taken to 
the ruling. 

The propositions argued in the brief of plaintiff are the 
following: (1.) The findings are not supported by the evi- 
dence. (2.) The court erred in its rulings on the admis- 
sion of testimony. (3.) The findings do not support the 
judgment. We cannot review the evidence for the pur- 
pose of ascertaining whether or not it sustains the findings 
and judgment, nor the rulings of the trial court on the 
admission or exclusion of testimony, since no exception was 
taken to the order overruling the motion for a new trial, 
To entitle a party to a review in this court, by proceedings 
in error, of questions which must be raised in the trial 
court by a motion for a new trial it is indispensable that 
an exception be taken to the ruling on such motion. 
(Lowrie v. France, 7 Neb., 191; Tomer v. Densmore, 8 
Neb., 384; Burke v. Pepper, 29 Neb., 320.) The suffi- 
ciency of the evidence to sustain the finding and the rul- 
ings upon the introduction of testimony were both, and 
properly so, called to the attention of the court below in 
the motion for a new trial, bnt the failure of the plaintiff 
to except to the order overruling said motion precludes this 
court from considering or passing upon either of said ques- 
tions. The findings are ample to support a judgment for the 
value of the property, $850, in case a return cannot be had. 
The statute authorizes, in an action of replevin, where the 
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verdict or finding is in favor of the defendant, that he 
have a judgment for a return of the property, or the value 
thereof in case there can be no return, or the value of de- 
fendant’s right of possession, and for damages for with- 
holding the property. The judgment conforms strictly 
to the requirements of the statute. Had the right of pos- 
session merely been found to be in the defendant, then 
"it would have been proper for the court to have assessed 
the value of the defendant’s interest; but this was not 
necessary, since the defendant was found to be the general 
owner of the property. Quite likely the finding as to 
ownership is not proper under the evidence, and that the 
defendant had merely a special interest in the property; but 
these questions cannot be determined, since the proper 
foundation was not laid therefor in the court below by the 
taking of an exception to the overruling of the motion for 
a new trial. The judgment is 
AFFIRMED, 


Gust HEAD v. STATE oF NEBRASKA. 
FILED DECEMBER 5, 1894. No. 7048. 


1. Assault With Intent to Ravish Child: Ixrention or 
ACCUSED: EVIDENCE. Ina prosecution for au assault with in- 
tent to ravish and carnally know a female child under the age 
of consent (Criminal Code, sec. 12) the fact that the intention 
of the prisoner at the time of the assault proved was to have 
carnal knowledge of the prosecutrix with her consent and not 
otherwise is immaterial. 


2. 


: Evipence. The prisoner, who had tendered his services 
to see the prosecutrix, nine years of age, home from a dance in 
the village of their residence, attempted while on the way from 
the dance hall to decoy her into a barn at or after the hour of 
midnight, and desisted ouly when he found the barn was locked. 
About that time, hearing some persons approachiug, he seized her 
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in his arms and hastily carried her into a privy in the rear of a 
store near by, and seventy-five feet from the sidewalk. While 
in his arms he prevented her from crying out by putting his 

. hands over her mouth; and, according to her testimony, he 
thrust his finger down her throat, lacerating it severely and caus- 
ing her considerable pain. When he entered the privy with the 
prosecutrix the latter stumbled and fell, when the prisoner 
pushed her head down through one of the holes in the seat. At 
that point some men on the street hearing her cries hastened to 
her relief, but were compelled to break the door of the privy 
which the prisoner had locked on entering. Held, To sustain 
the verdict of assault with intent to ravish, under sections 12 
and 14, Criminal Code. 


3. Criminal Law: INTOXICATION: EVIDENCE. While intoxica- 
tion is no excuse for an assault committed when under the in- 
fluence thereof, it is proper to be considered by the jury for the 
purpose of determining whether the prisoner was at the time in 
question capable of entertaining the specific intent charged. 


Error to the district court for Dawson county. Tried 
below before Hotcoms, J. 


George Gillan and G. W. Foz, for plaintiff in error. 
George H. Hastings, Attorney General, for the state. 
Post, J. 


This is a petition in error to review a judgment of the 
district court for Dawson county, whereby the plaintiff in 
error was convicted of an assault with intent to commit 
the crime of rape upon May Elliott, a female child under 
fifteen years of age. The evidence of the state, which was 
not controverted at the trial, is to the effect that the child 
above named, under nine years of age, on the night in ques- 
tion, with permission of her mother, attended a masquer- 
ade ball in the village of Cozad. During the evening she 
danced several times with the prisoner, who is shown to 
have been somewhat intoxicated. When she started to 
leave the dancing hall, about midnight, the prisoner offered 
to accompany her home, a few rods distant. On the way 
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home he induced her to sit down on the sidewalk, saying 
that he would get some candy and peanuts and they would 
then go into a barn near by and have some fun. He at- 
tempted to get into the barn designated but found it locked. 
About that time, on hearing some persons approaching, he 
seized her in his arms and carried her into a privy in the 
rear of an adjoining store, about seventy-five feet from the 
sidewalk. In order to prevent her crying while in his 
arms he put his hands over her mouth and thrust his fin- 
ger down her throat, severely lacerating it, and causing 
her considerable pain. On entering the privy he bolted 
the door, when the child, according to her testimouy, stum- 
bled and fell, and the prisoner pushed her head down 
through one of the holes of the seat. At that point some 
men on the street were attracted by her outcries and imme- 
diately hastened to her rescue. The prisoner on leaving 
the privy disappeared for a time but afterward returned to 
the hall where the dance was still in progress. ” 

The facts stated prove the commission of an assault and 
battery,—a most disgusting and atrocious wrong to the per- 
son of the child named in the indictment. But it is con- 
tended by counsel for the prisoner that they are insufficient 
to warrant the jury in finding the existence of the specific 
intent essential to a conviction for the crime charged. It 
should be remembered in this connection that the child as- 
saulted was in a legal sense incapable of consenting to the 
carnal act, hence the prisoner, if he intended at the time of 
the assault to carnally know or abuse said child, is guilty 
of all of the elements of the crime charged. (Davis v, State, 
31 Neb., 247.) It is elementary law that the assault and 
the specific intention in all such cases must concur in point 
of time, and must be accompanied by an act or acts in some 
manner adapted to the accomplishment of the thing in- 
tended. In this case the acts of the prisoner were not only 
well adapted to the purpose alleged, but are of such a char- 
acter as to satisfy us that his intention was to consummate 
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the sexual act with the child under his care and protection. 
The attempt to decoy her into the barn at dead of night we 
regard as a circumstance so entirely inconsistent with the 
theory of his innocence as to exclude every rational hy- 
pothesis except that of the criminal design charged, while 
his subsequent acts convince us that it was his intention to 
use force if necessary to accomplish his purpose. That 
conclusion has the support of abundant authority. Gee 
Crew v. State, 228. W. Rep. [Tex.], 973; State v. Shroyer, 
16S. W. Rep. [Mo.], 286; Hays v. People, 1 Hill [N. Y.], 
851; State v. Smith, 80 Mo., 516; State v. Montgomery, 63 
Mo., 296.) 

Another contention is that the prisoner was intoxicated 
to such a degree that he was incapable of forming the in- 
tention essential to the crime of rape in this instance. That 
question was fairly submitted to the jury by instructions 
which advised them that while drunkenness is in general 
no excuse for crime, the evidence thereof should be con- 
sidered for the purpose of determining whether the prisoner 
was at the time of the assault capable of entertaining the 
specific intent charged. In that there was not error (see 
Hill v. State, 42 Neb., 502, and authorities cited), and the 
evidence fully sustains the finding of the jury. There are 
other errors alleged in the giving of instructions, but as the 
charge on the branch of the case to which they apply was 
more favorable to the prisoner than he was entitled to, it 
follows that the exceptions are without merit. There is no 
error in the record prejudicial to the prisoner, and the judg- 
ment is 

AFFIRMED. 
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James E. Murpuey v. STaTE oF NEBRASKA. 


FILED DECEMBER 5, 1894. No. 6738. 


. Assault With Intent to Inflict Great Bodily Injury: 


INFORMATION. Ina prosecution under the provisions of section 
17b, Criminal Code, for an assault with intent to inflict great 
bodily injury, it is sufficient to charge the offense in the language 
of the statute without stating the means with which the assault 
was committed. 


: CHARACTER OF INJURY: QUESTION FOR JuRY. The 
term ‘‘great bodily injury,” as there employed, is not suscepti- 
ble of a precise definition, but implies an injury of a graver and 
more serious character than an ordinary battery; and whether a 
particular case is within the meaning of the statute is generally 
a question of fact for the jury. 


: . Agreat bodily injury, within the meaning of the: 
statute, does not necessarily mean a permanent injury. 


. Criminal Law: TrraAL: ExcLUDING STATE’S WITNESSES FROM 


CourT Room. The trial court may, in its discretion, refuse to 
exclude the witnesses for the state from the court room during 
the trial, and such an order, in the absence of an evident abuse 
of discretion, is not the subject of review on appeal. 


: REBUTTING EVIDENCE. AS a rule, the party holding the 
affirmative will not be permitted to prove again in rebuttal facts 
shown in making out his case in chief; but it is within the 
discretion of the court to permit the introduction, in closing, of 
evidence not strictly rebutting. 


: ASSAULT: PRESUMPTION OF AN INTENTION TO INJURE: 
Proor. No wrong, however serious to the person of anotier, 
will alone warrant a conviction for au assault with intent to in- 
flict great bodily injury; but when the injury proved is the 
natural and necessary consequence of the deliberate and inex- 
cusable act of the accused, the presumption is that it was the 
result contemplated by him in the commission of the assault. 
Such presumption is, however, one of fact merely; and while 
the jury may infer the intention alleged without other proof, 
there is no obligation resting upon them to do so. 


- . Nor is it essential to a convic- 
tion for such offense that the accused should have intended the 
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precise injury which followed. It is sufficient if serious bodily 
harm of any kind was contemplated by him at the time of the 
assault. 


8. Assault with Intent to Inflict Great Bodily Injury: 
SUFFICIENCY OF EVIDENCE TO SusTaIN Convicrion. The 
prisoner, without provocation, struck the prosecutor, an elderly 
man, a blow with his fist, instantly knocking him down, and 
kicked him twice or more. The latter, on attempting to arise, 
discover2d that his right leg was broken. With the assistance 
of friends he retreated across the street, where, a few minutes 
later, he was followed by the prisoner, who again struck him, say- 
ing, ‘‘D—n yourold soul, I will teach you to keep your nose out 
of my. business.’’? The prosecutor, who was suffering and help- 
less from the effect of his broken limb, was thrown or pushed by 
the prisoner from the sidewalk into the gutter, where the latter 
kicked at him several times, but thé interference of by-standers. 
prevented the infliction of further injury, Held, To sustain the 
conviction for assault with intent to inflict great bodily injury. 


9. New Trial: CoxFiLicrinag EvipENcE: IMPEACHING VERDICT: 
Revirw. Where the evidence by which it is sought to impeach 
a verdict on account of the prejudice of a single juror, subse- 
quently discovered, is conflicting, an order denying a new trial 
will not as a rule be disturbed on appeal. (Hill v. State, 42 Neb., 
503.) 


10. Juror: ACCEPTANCE: PREJUDICE AS GROUND FoR NEw TRIAL. 
A party who chooses to accept a juror shown by his examination 
to be disqualified on account of an opinion formed from a knowl- 
edge of the facts involved cannot afterward allege the prejudice 
of such juror as ground for a new trial. 


Error to the district court for Seward county. Tried 
below before BaTEs, J. 


The facts are stated in the opinion. 


George B. France and D. C. McKillip, for plaintiff in 


error: 


The information fails to charge the accused with any 
crime other than assault and battery. (Consolidated Stat- 
utes, sec. 5595; Buchanan v. State, 13 8. W. Rep. [Tex.], 
1000.) 
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The court should have separated the state’s witnesses 
during the trial. (1 Greenleaf, Evidence, 432.) 

Proof of the physical condition of the prosecutor at the 
time of the trial was erroneously admitted in evidence. 
(State v. Redfield, 35 N. W. Rep. [Ia.],673; People v. Mil- 
der, 52 N. W. Rep. [Mich.], 65; Carr v, State, 23 Neb., 
759.) 

The facts and circumstances do not show an attempt to 
inflict serious or dangerous injury, and therefore they are 
not sufficient to justify the jury in forming an inference of 
felonious intent to inflict the injury charged. (Johnson v. 
State, 14 Ga., 55; Kunkle v. State, 32 Ind., 220; Mullen 
v, State, 45 Ala., 45; Adlen v. State, 52 Ala., 391; State v. 
Clark, 45 N. W. Rep. [Ia.], 910; Krum v. State, 19 Neb., 
728.) 

The accused had no thought or intention of breaking 
the prosécutor’s leg, and cannot be found guilty, under the 
charge, for any injury not intended, even though it was the 
direct result of the assault. (State v. Vosburgh, 51 N. W. 
Rep. [Wis.], 1093; State v. Clark, 45 N. W. Rep. [Ta.], 
910; People v. Miller, 52 N. W. Rep. [Mich.], 65; Mullins 
v. State, 37 Tex., 339; Simpson v. State, 59 Ala. 10; Krum 
v. State, 19 Neb., 728.) 

No injury, however great, without the intent, will be 
sufficient, and no degree of assault and battery of a less 
dangerous or permanent injury will constitute the “great 
bodily injury” contemplated by the statute. (Halsell v. 
State, 29 Tex. App., 22; George v. State, 21 Tex. App., 
315; Buchanan v. State, 13 8. W. Rep. [Tex.], 1000; God- 
Srey v. People, 63.N. Y., 207; Keley v. State, 12 Tex. App., 
245; People v. Miller, 52 N. W. Rep. [Mich.], 65; State 
v. Vosburgh, 51 N. W. Rep. [Wis.], 1093.) 

Accused was prevented from having a fair and impartial 
trial because two of the jurors had previously formed 
opinions as to his guilt. (Diller v. State, 29 Neb., 437; 
Thurman v. State, 27 Neb., 628; Owens v. State, 32 Neb., 
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167; Cowan v. State, 22 Neb., 523; Graham vw. State, 13 8. 
W. Rep. [Tex.}, 1013.) 

Counsel for plaintiff in error cited the following authori- 
ties in their criticism upon the instructions of the court: 
Milton v. State, 6 Neb., 137; Ballard v. State, 19 Neb., 
609; Long v. State, 23 Neb., 33; Clark v. Slate, 32 Neb., 
246; Olive v. State, 11 Neb., 1; Krum v. State, 19 Neb., 
728, 


George H. Hastings, Attorney General, for the state: 


Assault with intent to inflict great bodily injury is a new 
offense. (Criminal Code, sec. 176; Stricklett v. State, 34 
Neb., 674; Smith v. State, 34 Neb., 689.) 

Where an offense is charged in the language of the stat- 
ute it is sufficient. (1 Bishop, Criminal Procedure, secs. 611, 
612, and cases cited ; State v. Lauver, 26 Neb., 757.) 

The crime is sufficiently charged in an information which 
accuses the defendant of an assault and battery, alleging 
that defendant willfully and maliciously struck and beat 
the person injured with intent of doing him great bodily 
injury. (State v. Carpenter, 23 Ia., 506; State v. Clark, 80 

Ia., 517.) 

' Evidence to prove the extent of the injury resulting from 
the assault was properly admitted. (1 Phillipps, Evidence, 
378; Curry v. State, 5 Neb., 412.) 

The evidence is sufficient if it shows that defendant un- 
lawfully and purposely made a violent assault lipon the 
complaining witness and inflicted great bodily injury. 
(Denman v. State, 15 Neb., 138; 2 Wharton, Criminal Law, 
sec. 941.) 

As to the claim of accused that he is entitled to reversal 
on account of the prejudice of certain jurors, see Hill v. 
State, 42 Neb., 503; Thompson & Merriam, Juries, sec. 
275; Palmer v. State, 4 Neb., 68, 
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Post, J. ‘ 


This is a petition in error and presents for review the 
judgment of the district court for Seward county, whereby 
the plaintiff in error was convicted of an assault upon one 
Oliver with intent to inflict great bodily injury. 

1. It is argued, first, that the information charges an as- 
sault and battery only and will not sustain a conviction for 
an aggravated assault. That contention is based upon the 
proposition that section 176 of the Criminal Code contem- 
plates an assault with a weapon other than the members of 
the body. The effect of that section, as held in Smith v. 
State, 34 Neb., 689, was to create a new and substantive 
offense, and being a purely statutory one, it may be charged 
in the language of the act. (1 Bishop, Criminal Proced- 
ure, 611,612.) The cases which appear to sustain a differ- 
ent view arose, it is believed, without exception, under 
statutes in which manner of the assault or the instrument 
used is included within the definition of the offense. The 
term “great bodily injury,” as employed in the statute, is 
perhaps not susceptible of a precise legal definition. It is, 
however, as injury of a graver and more serious character 
than an ordinary battery; and whether a particular injury 
is within the meaning of the statute, is generally a question 
of fact for the jury and not of law. (See State v. Gillett, 56 
Ta., 459.) That a great bodily injury, within the meaning 
of the statute, may be inflicted without the use of a “dan- 
gerous” or even “offensive” weapon is quite apparent from 
the facts of this case, to which reference will hereafter be 
made. The objection to the information is therefore with- 
out merit. 

2. It is next contended that the trial court erred in re- 
fusing to exclude the witnesses of the state from the court 
room during the trial. But while the request is one rarely 
denied, especially when made by the defendant in a criminal 
prosecution, it is a subject within the discretion of the trial 


Vou. 43] SEPTEMBER TERM, 1894. 39 


Murphey v. State. 


court, and the refusal in this instance does not appear to 
have been an unreasonable exercise of that discretion, (1 
Greenleaf, Evidence, 432.) 

3. The state was permitted over the objection of the ac- 
cused to prove by the prosecutor Oliver that in consequence 
of the injury received on the occasion of the assault charged 
his general health was seriously impaired and that he was 
still unable to perform manual labor. The evidence was 
rightly admitted. The extent of the injury inflicted by 
the accused was a proper subject of inqniry as bearing 
upon the question of the intent, and although the state 
might perhaps have rested upon proving that the leg of the 
prosecutor was broken during the assault, there was no er- 
ror in permitting it to pursue the subject to the extent of 
showing the permanent effect of the injury. It was at most 
cumulative evidence and within the discretion of the court. 

4. The prosecutor was recalled by the state in rebuttal 
for the purpose of contradicting certain statements of the 
accused, and over the objection of the latter gave evidence 
which was a substantial repetition of portions of his testi- 
mony given for the state in its case in chief, According 
to the prevailing rule, the plaintiff should be required to 
try his case out where he has once begun, and will not be 
allowed to prove again in rebuttal facts shown in present- 
ing his prima facie case. The court may, however, in its 
discretion, receive evidence not strictly rebutting and such 
an exercise of discretion will not be made the subject of 
review except in case of evident abuse. (1 Thompson, 
Trials, 346.) These observations apply as well to the tes- 
timony of Joseph Oliver, sou of the prosecutor, given in 
rebuttal. 

5. The next assignment relied on is that the verdict is 
not sustained by the evidence. We learn from the bill 
of exceptions that on the day in question Mr. Oliver, the 
prosecutor, drove from his home to the village of Utica 
accompanied by his son and his niece, and that after hitch- 
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ing his team at a convenient place he visited the stable 
kept by the accused, the purpose of his visit being a. 
friendly one and in no way tending to provoke the assault 
which followed. He was at once accosted by the accused 
and charged with having spoken disparagingly of a horse 
owned by the latter. Oliver, who appears to have been 
anxious to avoid an altercation, denied the above charge, 
when the accused, almost without warning, struck him a 
blow with his fist, instantly knocking him down. He was 
apparently unconscious from the effect of the blow and has. 
no recollection of what immediately followed; but Mr. 
Hibbard, who witnessed the assault from the opposite side 
of the street, saw the accused kick him twice at that time. 
Friends soon afterward came to his relief, when it was dis- 
covered that both bones of his right leg were broken near 
the ankle. He was assisted to a chair on the opposite side-. 
walk, where he was, a few minutes later, again assaulted 
by the accused, who had in the meantime followed him 
from the stable. Several witnesses to the second assault. 
testify to facts which prove it to have been as brutal as it 
was unprovoked. For instance, Mr. Leggitt, a disinter- 
ested and apparently truthful witness, described it in the 
following language: “Just about that time Mr. Murphey 
was leaving his barn door and came across in a hurried 
like way and was talkiug pretty loud and swearing some. 
I would not attempt to repeat what he said, but when he 
came up to where Mr. Oliver sat in the chair, he said> 
‘D—n your old soul, I will learn you to keep your nose 
out of my business,’ or something to that effect, and Mr. 
Oliver put out his foot and it came against Murphey, and 
he said, ‘Jim, you go away. I have not said anything 
abont you, and I don’t want anything to do with you.” 
Just about that time Murphey grabbed Mr. Oliver by his 
clothes and Oliver fell over on the sidewalk, and they 
rolled out into the ditch. Then Jim struck him again. I 
took hold of him and said, ‘Jim, Jake [meaning the prose- 
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cutor] is an old man; let up,’ and he did let up. When 
I took hold of him he tried to kick Mr. Oliver. I don’t 
think he struck him, but did kick at him. Of course, 
being in my arms, he could not strike him very hard.” 
The prosecutor, referring to the same transaction, testified 
as follows: 

Q. What did he do then? 

A. He struck me and kicked me. 

Q. What effect did the kick have on you when hestruck 
you first? 

A. Knocked me off the chair, and I went on the side- 
walk and he kicked me off into the street. 
. Do you know how many times he kicked you? 
. I cannot tell how many times, 
. Whereabouts on your person did he kick you? 
. He kicked me on my right side about here (indicat- 


. State what effect it has had on you, if any. 

. It has had this effect, that I cannot sleep at nights 
nor can I eat my regular meals. When I lay down at 
nights there is a pressure right there all the time, and I 
cannot lay on that side. 

He is corroborated by other witnesses with respect to the 
kicking at that time. It is not essential to a conviction for 
the offense charged that the accused should have intended 
the precise injury which followed as the result of the as- 
sault. It is sufficient if serious bodily harm of any kind 
was contemplated. (People v. Miller, 52 N. W. Rep. 
[Mich.], 65.) ‘True, the injury, however serious, would 
not of itself authorize a conviction under the statute, and 
may for the purpose of this prosecution be regarded as im- 
material, except so far as it tends to explain the motive of 
the accused. But where the injury proved is the natural 
and necessary consequence of the deliberate and inexcusable 
act of the accused, the inference is that it was the result 
contemplated by him when the assault was committed, and 
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may be sufficient evidence of the specific intent which is 
essential to a conviction. Such inference or presumption 
is, however, one of fact merely; and while the jury may 
convict without other proof of the intention alleged there 
is no obligation resting upon them to do so unless satisfied 
thereof beyond a reasonable doubt. That the accused in- 
tended to inflict a great bodily injury upon the prosecutor, is 
certainly a reasonable inference from the facts of this case. 
The knocking down and kicking, without provocation, of 
a man much his elder, his pursuit and second assault upon 
his crippled and helpless adversary, coupled with the at- 
tempt to again kick the latter while prostrate before him, 
not to mention the injuries actually inflicted, convinces us, 
and evidently satisfied the jury, that the wrongs intended 
were more serious than an ordinary assault and battery ; 
and the fact that the broken leg may not have been the 
precise injury intended is, as we have seen, entirely imma- 
terial. Nor have we overlooked the fact that in some ju- 
risdictions the offense here involved is construed to mean 
both a serious and permanent injury to the person of the 
party assaulted. (See Buchanan v. State, 13S. W. Rep. 
{Tex.], 1000; Halsell v. State, 29 Tex. App., 22.) We 
are, however, unable, to adopt that conclusion. The se- 
riousness of the injury cannot, we think, in law or fact be 
said to depend upon its permanence. It is a fact abun- 
dantly attested by the observation and experience of ordinary 
men, that the most serious and dangerous of personal inju- 
ries are frequently attended by no lasting effect upon the 
health, strength, or comfort of the injured person. To 
adopt the view suggested by counsel in this case would 
not, it seems to us, be a construction of the statute, but 
rather an amendment thereof. 

6. Another ground alleged is that two of the jurors had 
previous to the trial expressed opinions which show them 
to have been prejudiced against the accused. One of the 
jurors, Lortz, testified on his ‘examination that he had 
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known both the accused and the prosecutor for nine or ten 
years, when his examination was concluded as follows: 

Q. Have you ever talked with any of these parties? 

A. Not with either one of the parties. 

Q. Have you talked with any one? 

A. Everybody in Utica, almost. , 

Q. I will ask you if, from what you seen and heard 
in regard to this case, you have formed or expressed any 
opinion as to the guilt or innocence of the defendant? 

A. Yes, sir. 

Q. Have you that opinion yet? 

A. Yes, sir. 

Q. I will ask you if such opinion as you have would 
interfere with your rendering a fair and impartial verdict 
on the testimony here? 

A. No, sir. 

State passes for cause. 

Defendant passes for cause, 

The juror named, in an affidavit filed by the state, ad- 
mitted that he had formed an opinion with respect to the 
guilt of the accused from talking with the witnesses, and 
refers to his examination at the time lie was passed for 
cause, but expressly denies the statement imputed to him 
in the affidavits submitted by the accused. It was said in 
Hill v. State, 42 Neb., 503, decided at the present term, 
that where the evidence by which it is sought to impeach 
a verdict on account of the prejudice of a single juror is 
conflicting, the order overruling a motion for a new trial 
on that ground will not, as a rule, be disturbed on appeal. 
In addition to what is there said it should be noted that 
there was in this instance sufficient ground for challenge, 
since the juror had at the time of his examination an opin- 
ion from talking with the witnesses. The inference is, 
therefore, that the accused believed the mind of the juror to 
be prejudiced in his own favor. Having knowingly taken 
the risk of an adverse verdict he will not now be heard to 
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complain. The other juror, Welty, also in explicit terms 
denies the alleged statements. The case is therefore clearly 
within the rule above stated. 

7. Exception was taken to each paragraph of the charge 
of the court and the refusal of numerous requests to in- 
struct, The charge is, in the main, an accurate statement 
of the law applicable to the case and certainly affords no 
just ground of criticism by the accused. The only propo- 
sition which it is deemed necessary to notice in this connec- 
tion is that the court, after charging that an assault with 
intent to inflict great bodily injury means “an injury of a 
graver and more serious character than an ordinary assault 
and battery,” should have technically defined the latter of- 
fense. Our statute does not follow the common law defini- 
tion of an assault and battery. It is by section 17 of the 
Criminal Code provided that “Tf any person shall unlaw- 
fully assault or threaten another in a menacing manner, or 
shall unlawfully strike or wound another, the person so of- 
fending shall, upon conviction thereof, be fined,” ete. That 
provision was, in substance, repeated in more than one para- 
graph of the instructions given by the court on its own 
motion. The charge, so far as it relates to that branch of 
the case, was even more favorable to the accused than he 
was entitled to, since the jury were told in express language 
that in order to convict they must be satisfied beyond a rea- 
sonable doubt that he intended by the assault to feloniously 
and maliciously inflict the injury alleged. That the offense 
charged is a felony is true, as we have seen, but that malice 
is not an element thereof seems clear from the language of 
the statute. A careful inspection of the record has dis- 
closed no error prejudicial to the accused. It follows that 
the judgment should be and is 

AFFIRMED, 


Norval, C. J., absent and not sitting. 
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Pierce, Wrieut & Company, APPELLANT, V. Ezra W. 
DAVEY ET AL., APPELLEES. 


FILED DreceMBER 5, 1894. No. 5348. 


Usury. Where a note was given for $1,750, the amount of a loan, 
it being agreed between the parties to the loan that it was to 
bear interest at ten per cent per annum, the loan to run for five 
years and the note given was made to draw interest at seven per 
cent per anoum and the sum of $208.50 was retained from the 
amount of the loan as and for a payment of interest in advance, 
and this sum, together with the seven per cent to be collected 
semi-annually during the existence of the loan, not amounting 
to more than ten per cent per annum for the amountof the loan, 
held, not a usurious transaction. 


AppEaL from the district court of Knox couaty. Heard 
below before Powers, J. 


E. A. Houston, for appellant, 
O. W. Rice, contra. 


a 
Harrison, J. 


The plaintiff instituted an action in the district court of 
Knox county to foreclose a mortgage on certain lands de- 
scribed in the petition, alleging, in substance, that there 
was due on the note secured by the mortgage sought to be 
foreclosed, by reason of the default of defendants in the 
performance of conditions of the mortgage to be performed 
by them, the sum of $1,750, and interest at seven per cent 
per annum from November 27, 1889, the date of the exe- 
cution and delivery of the note and mortgage by defend- 
ants to plaintiff. The defendants in their answer state 
that they applied to the agent of the plaintiff for a loan 
and received it in the sum of $1,525, for which they were 
required to and did execute and deliver to plaintiff a note 
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for $1,750, with coupons attached evidencing the interest 
it was to bear, seven per cent per annum, payable semi- 
annually, and also executed and delivered the mortgage in 
suit, securing the payment of the note and its coupons; 
that this constituted a usurious transaction, the $225, and 
seven per cent per annum interest on $1,750, the face of 
the note given, for five years, the time of the loan, being 
more than ten per cent per annum on $1,525, the amount 
which they claim was paid to them and was the actual sum 
loaned. In other words, the answer was a plea of usury. 
To this answer the plaintiffs filed a reply, in whicli it was 
stated that the defendants made application to plaintiff for 
a loan of $1,800, which was approved and allowed in the 
sum of $1,750; that the agreed rate of interest thereon 
was to be ten per cent per annum; that $208.50 was re- 
tained of the $1,750 as a payment of interest in advance, 
or a portion of the three per cent for five years, and a part 
of the ten per cent interest which the loan was to bear and 
was so retained by and with the agreement and consent of 
defendants. The trial court made a finding in favor of 
plaintiff in the sum of $1,750, less $208.50 interest paid 
in advance, and rendered a decree in accordance with such 
finding. It scems clear that the trial court must have con- 
cluded that the defendant’s plea of usury was not supported 
by the evidence, but that the plaintiff was not entitled to re- 
ceive the interest or any part of it inadvance. The evidence 
is very meager and unsatisfactory, but, we think, may be 
said to establish that the defendant made an application to 
plaintiff for a loan of $1,800, and the papers were after- 
wards executed and delivered showing the loan to be in the 
sum of $1,750; that of this amount defendants received 
the sum of $1,525, either in payment of liens upon the 
property or in cash. The expenses of obtaining an abstract, 
releases of some mortgages which were paid from the pro- 
ceeds of the loan and released before plaintiff’s mortgage 
was filed and recorded, the recording of plaintiff’s mort- 
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gage, etc., were paid from the sum of $225, remaining of 
the $1,750, after deducting the $1,525 which was paid to 
defendants or for their benefit, and the $208.50 was, we 
must conclude from the evidence, as did the trial court 
a portion of the interest retained in advance. As we have 
determined—as is evident from its finding did the lower 
court—that the amount of the loan was $1,750, then the 
seven per cent per annum for five years, with the addition 
of the $208.50 retained by the plaintiff, or even the $225 
which is the sum that defendant contended at the trial was 
retained, make less than the amount of the interest at ten 
per cent per annuni on the $1,750 for the five years, the time 
for which the loan was effected, and our inquiry is narrowed 
to the question of whether taking the interest in advance 
rendered the transaction an illegal one. Section 1, chapter 
44, of the Compiled Statutes is as follows: “Any rate of in- 
terest which may be agreed upon, not exceeding ten dollars 
per year upon one hundred dollars, shall be valid upon any 
loan or forbearance of money, goods, or things in action; 
which rate of interest so agreed upon may be taken yearly, 
or for any shorter period, or in advance, if so expressly 
agreed.” ‘This section of our statutes was construed by 
this court in the case of Rose v. Munford, reported in 36 
Neb., pages 148 to 153, inclusive, where it was said: “The 
construction placed upon the above provision by counsel 
for appellant is that when the loan is for a longer period 
than a year at the highest rate, the interest may be taken 
annually, but not in advance. In other words, interest can 
be lawfully taken in advance only when the contract is to 
be performed within a year. We do not yield assent to 
such interpretation. The words used by the legislature 
have no such meaning. The statute provides that when it 
is so agreed interest ‘may be taken yearly, or for a shorter 
period, or in advance.’ The right to stipulate that the bor- 
rower shall pay interest in advance does not depend upon 
thetime the loan runs. To hold that it does would be inter- 
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polating words into the statute. The agreement in this case 
to pay interest annually in advance does not taint the trans- 
action with usury.” (See, also, Zepoel v. Saunders County 
Nat. Bank, 24 Neb., 815.) If the right exists to stipulate 
that interest shall be paid in advance, it certainly may be 
paid in advance or retained from the amount of the loan; 
and if it does not exceed the legal rate, such payment or 
taking of the interest in advance will not taint the transac- 
tion with usury. (See Brown v. Scottish--American Mortgage 
Co., 110 Ill., 285; Hoyt v. Pawtucket Institution for Sac- 
ings, 110 Ill., 390; Telford v. Garrels, 24 N. E. Rep, 
{ill.], 578; Howler v. Equitable Trust Co., 12 Sup. Ct. 
Rep., 1.) Whether the doctrine that interest may be paid 
in advance or retained from tle amount loaned would be 
held to cover transactions wherein the amount loaned and 
the time of its existence would by the application of such 
rule and allowing the interest to be paid or retained in ad- 
vance, at the inception of the loan take it all, or so near it 
as to leave very little for the party borrowing, we need not 
say. Such is not the case before us. The amount retained 
was something less than three of the ten per cent, and will 


_not sustain the defense of usury. The decree of the district 


court will be modified insomuch as it deducted from the 
amount of its finding in favor of plaintiff the sum of 
$208.50, and as thus modified affirmed. 


JUDGMENT ACCORDINGLY. 
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ALLEN GOBLE ET AL., APPELLEES, V. JOHN J. O’Con- 
NOR ET AL., APPELLANTS, 


FILED DECEMBER 5, 1894. No. 5730. 


Judicial Sales: FRAUD To PREVENT BIDDING: TITLE OF PuR- 
CHASER. A bidder at a judicial sale of real estate induced an- 
otber bidder thereat to cease bidding, by the promise to pay him 
a sum of money for so doing, and by this means procured the real 
estate to be sold to him for a less sum than would otherwise have 
been realized from its sale. Held, That the sale was fraudulent 
and invalid and the purchaser obtained no title thereby or by . 
the deed executed and delivered to him in pursuance thereof as 
against parties whose interests were defrauded; and the property 
may be recovered in an action for such purpose, by the parties 
entitled thereto, and they will not be required to repay to him 
such portions of the purchase price paid by him as were ex- 
pended to discharge mortgage or other liens and incumbrances 
from the property existing thereon at the time of the sale, in- 
cluding the lien under which such sale was made, or other mon- 
eys expended by him on the property or its title. 


APPEAL from the district court of Douglas county. 
Heard below before HopewsE tt, J. 


John D. Howe, for appellants, cited: Pearsoll v. Chapin, 
44 Pa. St., 13; Seylar v. Carson, 69 Pa. St.,'81; Dillon 
v. Merriam, 22 Neb., 151; Loney v. Courtnay, 24 Neb., 
583; Wardell v. Union P. R. Co., 103 U. &., 651; Pettit 
v. Black, 8 Neb., 52; Grant v. Lloyd, 12 Sm. & M. [Miss.], 
191; Des Moines & M. R. Co. v. Alley, 3 McCrary [U. S. 
C. C.J, 589; Reed v. Fxum, 84 N. Car., 430; Flash v. 
Wilkerson, 20 Fed. Rep., 257; Clements v. Moore, 6 Wall. 
{U. 8.], 299; Boyer v. Barr, 8 Neb., 68; Fay v. Parker, 
53 N. H., 342; Albrecht v. Walker, 73 Ill., 69; Roose v. 
Perkins, 9 Neb., 804; Riewe v. McCormick, 11 Neb., 261; 
Boldt v. Budwig, 19 Neb., 739; Homan v. Laboo, 2 Neb., 
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291; Aultman v. Steinan, 8 Neb., 109; Swift v. Dewey, 
20 Neb., 107; Buchanan v. Griggs, 20 Neb., 165. 


John P. Breen and E. W. Simeral, contra. 


Harrison, J. 


July 23, 1890, appellees filed a petition in the district 
court of Douglas county, in which it was stated in sub- 
stance that they are the minor children and heirs and all 
the heirs of Charlotte A. Goble, deceased, and John Will- 
iams is their duly appointed and qualified guardian; that 
Charlotte A. Goble was, during her lifetime, the owner of 
lot 2,in block 80, in the city of Omaha, and with her 
husband, Milton H. Goble, executed and delivered to one 
Eliza Hughes a mortgage on said premises to secure the 
payment of six promissory notes, amounting to the aggre- 
gate sum of $6,000; that this mortgage was on the Ist day 
of July, 1884, sold and assigned by Eliza Hughes to one 
Joseph M. Rees, who died July 25, 1885, J. J. O'Connor 
being appointed executor of his will and estate; that as 
such executor J. J. O’Connor foreclosed the mortgage for 
a balance of $4,000 and interest due thereon, and a decree 
was entered in the foreclosure suit foreclosing the mortgage 
and ordering a sale of the premises to pay the sum ad- 
judged due thereon, $4,960 and accrued interest and costs, 
and the further sum of about $657.35, taxes due one of 
the defendants in the foreclosure suit; that a stay of sale 
was taken for the statutory period, and on June 3, 1890, 
pursuant to order of sale issued and the regular proceed- 
ings thereunder, the sheriff of Douglas county offered the 
property for sale and sold the same to John J. O’Connor 
for the sum of $6,506, he being the highest bidder; but 
in this connection it is alleged that John J. O’Connor, 
“improperly and in fraud of their rights, before and at 
the time of said sale, and during the time that said 
sheriff was crying out the bids on said property, did, 
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by means of promises of favor and reward, prevent and 
dissuade other persons from bidding at said sale, and 
did then and there promise one McFarland, of the law 
firm of Saunders & McFarland, of the city of Omaha, 
who was present and who was a bidder at said sale, a large 
sum of money if he, McFarland, would desist.and cease 
bidding, and that said McFarland, because of and owing 
to said promise and agreement, did actually cease bidding 
at such sale; that said O’Connor, by means of promises of 
favor and reward, did prevent one Saunders, of the law 
firm of Saunders & McFarland, from bidding at said 
sale, by means of all of which said O’Connor obtained 
said premises at an undervalue of his said bid, and at a 
price far below the actual value of said premises, and 
much below the sum which would have been realized at 
said sale, but for the improper conduct of said O’Con- 
nor, aforesaid, and the collusion between the said bid- 
ders at such sale” That the sale was confirmed and 
a deed was made by the sheriff for the property and 
delivered to John J. O’Connor, which he caused to be 
recorded, and claims the property and threatens to dis- 
possess the plaintiffs (appellees) and also threatens to sell 
and dispose of the premises to some innocent purchaser ;. 
that appellees did not discover or have knowledge of the 
improper conduct and collusion at the sale until after its 
confirmation by the court; that they are entitled to all the 
proceeds of the sale of said property in excess of the amonnt. 
of the liens thereon and to have a fair and just sale made. 
The petition asks relief as follows: “Therefore ask that 
said sale, and the said deed made in pursuance thereof, may 
be set aside by order of this court, and that the defendant 
John J.O’Connor account for the rents and profits from this. 
property since he has occupied it, and inasmuch as said 
O'Connor is threatening to dispossess these plaintiffs from 
said premises and is threatening to dispose of said premises, 
and inasmuch as plaintiffs have no adequate remedy at law 
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to prevent these threatened violations of their rights in the 
premises, it is asked that this court grant a restraining 
order, enjoining said O’Connor from disposing of or in- 
cumbering said premises, and from dispossessing these 
plaintiffs from said premises, or moving into or upon said 
premises himself, until this case can be heard and fully de- 
termined, and for such other and further relief as equity can 
give.” A restraining order was issued and on application 
a temporary injunction was granted. John J. O’Connor 
filed an answer to the petition, in which he stated that 
Milton Goble purchased from Eliza Hughes the premises 
described in the petition, taking the title in the name of 
Charlotte A. Goble, and executed the notes and mortgage 
for $6,000, and that the same was fora part of the purchase 
price of the property; that the notes and mortgage were 
assigned to Rees; that Rees died as alleged in the petition 
and O’Connor was the executor of his will and foreclosed 
the mortgage aud at the sale bought the premises for 
$6,505 ; that at the time of such sale the property had been 
sold for taxes, and the liens for taxes amounted to $647, 
and that the building on the lot was at the time of the sale 
dilapidated and out of repair and the fence and other parts 
of the property had been destroyed and that it sold for its 
full value; also denied that O’Connor offered Saunders 
& McFarland large sums of money to prevent them from 
bidding at the sale, and further stated : “That after defend- 
ant purchased said lot he paid to redeem same lot from tax 
sale the sum of $103 on June 12, 1890, and also paid 
county tax on same day $50.35, and on June 30 of said 
year paid city taxes on said lot of $99.60, all of which 
sums were valid and paramount liens on said property ; 
that for the repairs and betterment of the property defend- 
ant expended for painting and glass, $59.15; repairing 
steam heater as follows: boiler work, $80.65; brick work, 
$15; lime and sand, $2; repairing roof, water pipe, and 
chimney, $12; mason for repairs, plaster, and chimney, 
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$3.50; repairs plumbing and steam heating, new reservoir, 
$67.35; repairing and sodding embankment, $11.70; all 
of said repairs being necessary to protect said property 
from going to decay and ruin; that the amount of the de- 
fendant J. B. Dickey’s claim, to-wit, $805.43, has been 
paid out of the sum of $6,505, paid by defendant at said 
sheriff’s sale, and the amount due on the decree of the es- 
tate of Joseph M. Rees has been paid to the heirs and the 
costs prior to the commencement of this suit; also a por- 
tion of the surplus has been paid to said minors, plaintiffs ; 
that said defendant has been ready at all times and is now 
willing to accept the amount so paid for said real estate, 
with his improvements and interest, and allow said plaint- 
iffs to redeem the said property and has offered to plaintiffs 
to accept said money and allow him to redeem said prop- 
erty; but that neither said plaintiffs, nor any one for them, 
has tendered any sum whatever to defendant to reimburse 
him any of the amounts by him paid out on account of 
said sale and of said property as aforesaid. Defendant de- 
nies that plaintiffs are entitled to any relief, but said de- 
fendant is willing that said sale and deed may be set aside 
and that the property be resold on condition that out of 
the proceeds he shall be paid the amount so paid at said 
sale and for improvements and taxes with interest; and de- 
fendant, further answering said petition, denies each and 
every allegation in the said petition contained. Defendant 
further avers that Milton H. Goble, the father of said 
children, plaintiffs, who are under the age of twenty-one 
years, is a necessary party to this suit, he being a tenant 
by the curtesy subject to said sale and deed. Whierefore 
defendant prays that said Goble, the father of said children, 
may be made a party defendant to this suit, and that if said 
sale and deed be set aside, it shall only be on condition 
that the defendant be reimbursed for the moneys he, defend- 
ant, paid out at said sale and in discharging incumbrances 
upon said property and for necessary repairs and improve- 
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ments of the property in question, and for such other and 
further relief as may be just and proper.” ‘To this answer 
the following reply was filed: “Replying to the answer of 
the defendant John J. O’Connor, filed herein, the plaintiffs 
admit that the claim of J. B. Dickey on the premises has 
been paid out of the money realized at the sheriff’s sale of 
the property, and they admit that the claim of the Joseph 
M. Rees estate under the mortgage foreclosed has been 
paid to said estate and that the costs of the foreclosure case 
have likewise been paid out of the money realized at the 
sheriff’s sale, and these claims canceled of record, but they 
deny that they have received any of the surplus remaining 
after paying off the claims aforesaid, out of the amount 
realized at the foreclosure sale, and deny that they ever 
authorized anybody to receipt for said surplus or any por- 
tion thereof for them, or either of them. Still further re- 
plying they deny each and every allegation of new matter 
of defense contained in said answer, and deny each and 
every allegation of said answer inconsistent with and 
contradictory of their petition filed herein, except the alle- 
gations of the answer hereinbefore admitted.” On motion 
of appellees the case was dismissed as to J. B. Dickey. A 
trial of the case to the court resulted in findings and a de- 
cree in favor of the appellees. The first portion of the 
findings is as follows: 

“On this 9th day of April, 1892, this case coming on 
for final determination and judgment, upon the proof, 
pleadings, aud arguments of counsel heretofore heard, 
taken, and submitted herein, and the court having consid- 
ered and being now fully advised in the premrises, finds 
that the minor plaintiffs, Allen and Gertrude Goble, were, 
on and prior to the 3d day of June, 1890, the owners of 
the property described in their petition filed herein, to-wit, 
lot two (2), in block eighty (80), in the city of Omaha, 
Donglas county, Nebraska, subject, however, to the pur- 
chase money mortgage made to Eliza Hughes, assigned to 
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Joseph M. Recs, and held by the defendant O’Connor as 
executor of his estate, and to the tax lien of James B, 
Dickey, described in their petition; that on said day, by 
<lue process of law, said premises were offered at sheriff’s 
sale by the sheriff of said county to satisfy said mortgage 
and tax lien; that the defendant Jolin J. O’Connor was a 
bidder for said property at said sheriff’s sale on his own 
behalf, and that at said sale, and while the same was in 
process, the said O’Connor, in order to stifle and stop com- 
petitive bidding against him, did corruptly and fraudu- 
lently promise and offer to one John M. McFarland, who 
was present, and who was, likewise, a bidder for said prop- 
erty at said sale, the sum of two hundred dollars ($200), 
which offer was accepted by the said McFarland, and that 
in consequence of said promise and offer the said McFar- 
Jand ceased to bid at said sheriff’s sale, and in consequence 
thereof the said O’Connor fraudulently procured the said 
property to be struck off to himat an undervalue, and the 
court finds that in pursuance of such promise and offer the 
said O’Connor did shortly thereafter pay to said McFar- 
land the sum of $200, and now this court, declares, as a 
conclusion of law, that by rea-on of these fraudulent acts 
of the defendant O’Connor this sheriff’s sale was and is 
fraudulent and void. To which finding of facts and con- 
clusion of law the defendant O’Connor excepts.” 

This is followed by findings that O’Connor paid into 
court June 10, 1890, the amount of his bid and received 
the sheriff’s deed, that by reason of the fraud perpetrated 
at the aforesaid sale upon which it was issued it was void 
and conveys no title to said O’Connor to said premises. 
There is also a finding that at and prior to the time the 
sheriff’s deed was executed, the appellees were in possession 
of the property, and that shortly afterwards O’Connor il- 
jegally dispossessed and ousted them therefrom, and has 
since held the possession; and further, that the mortgage 
aud tax liens have been paid and discharged with the 
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money paid into court on the O’Connor bid, $805.43 of it 
being applied to the payment of Dickey’s tax lien, and that. 
O’Connor, after he received the sheriff’s deed, paid $103 
to redeem the lot from tax sale for taxes levied thereon 
prior to 1890, and $149.85, city and county taxes for the 
year 1889, and the further sum of $303.47 for repairs and 
improvements on the property. The court further finds as. 
a matter of law: i 

“The court further finds as a matter of law, and because 
of the aforesaid fraudulent acts of the defendant O’Connor 
at said sale, that he, the said defendant O’Connor, is not en- 
titled in this action to be reimbursed any of the moneys he 
has as aforesaid expended in satisfying said decree, or in 
payment of taxes, or otherwise, and that he is not herein. 
entitled to have a lien on said property therefor, or any 
part thereof, and that the plaintiffs are not required in this. 
action, as a condition precedent to the relief herein de- 
manded, to in any manner refund to him any of said sums, 
to which conclusion of law defendant excepts.” 

Here follows a finding that Charlotte A. Goble was at 
the time of her death, in 1885, the owner of the lot; that 
her husband, Milton H. Goble, still survives and is the 
owner of an estate by curtesy in the property, and that ap- 
pellees are, therefore, not in law entitled to the rents and 
profits of the premises or to recover them from O’Connor 
for the time he has occupied the property, and the part of 
the prayer of the petition in which such recovery is asked. 
is denied, and it is further declared that Milton H. Goble 
was not a necessary party to this suit, The decree sets 
aside the sheriff’s deed and annuls the title acquired by 
O’Connor thereunder and orders that the recording of the 
decree in the office of the register of deeds shall operate 
asa cancellation of record of the sheriff ’s deed; that within 
twenty days of the rendition of the decree, O’Connor shall 
deliver possession of the premises to appellees, and if not 
done a writ of restitution to issue, and further orders taxa- 
tion of costs against O’Connor. 
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O’Connor excepted to the findings of fact, conclusions 
of law, orders, and decree, and asked that supersedeas bond 
be fixed, which was done. The bond was given and an 
appeal of the case to this court in behalf of O’Connor per- 
fected. There is not much conflict in the evidence as to. 
what took place at the sale, and we think the court’s find- 
ings as to its being made at less than the value of the prop- 
erty or what could have been obtained for it if there had been 
no attempt by fraudulent practices on the part of O’Connor 

_ to stop competition, are sustained by the testimony. Hence- 
the findings by the court that fraud was practiced by the 
purchaser, O’Connor, and its result was the sale of the 
property to him at less than would have been obtained for 
it if no unfair means had been employed to stifle competi- 
tion, will not be disturbed; and this brings us to the main 
question which arises in the case for our adjustment. 

The counsel for appellant strenuously insist that the 

appellees, before they should be granted any relief, should 
be required to do equity under the rule that he who seeks 
equity must do equity. If the court concludes that the ap- 
pellees are entitled'to relief, he states in concluding his brief 
that it should be as follows: 
. “The equitable condition should be imposed that the 
plaintiffs asking relief refund the amount of the purchase 
price of the lot and tax liens paid by O’Connor’s bid, and 
for the betterments less the rental value while occupied by 
O’Connor, and to this end M. H. Goble, the father and 
owner of the estate by the curtesy, should have been 
brought in in order that complete equity might be done. 

“2. Or secondly, the property should be resold and the 
purchase price of the lot, etc., be paid from the proceeds to 
O’Connor. 

“3. Or in setting aside the sale, the satisfaction of the 
decree, etc., should be set aside and O’Connor be held sub- 
rogated to the liens he paid off, etc., and in accounting for 
rents he should be credited with money paid for better- 
ments. 
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“4, Or O’Connor should be required to pay such addi- 
tional sum as might possibly have been realized from the 
sale had McFarland bid what was equal to $7,500 for the 
lot clear, which he swore he might have possibly been led 
by excitement to bid; which would bea matter of less than 
$400 more than was sealivels 

“5. O’Connor should be charged with all mee that 
have been made necessary by the failure of the sale.” 

It being established that appellant, at the time of the 
sale of the premises by the sheriff under the order of the , 
court, by his promise to pay the other bidder the sum of 
$200 if he would cease bidding, induced such party to offer 
no further bids and obtained the property at a less sum 
than would have been offered and paid for it if such influ- 
ence had not been brought to bear by appellant, makes a 
clear case of fraudulent practice on his part during such 
sale and of such fraud as against and detrimental to the 
rights of appellees herein as rendered the sale invalid, and 
no title vested in him by such sale, or the conveyance made 
in pursuance thereof, which can be asserted or will be up- 
held as against the appellees. That such a sale and pur- 
chase is fraudulent and void is so well settled by the 
authorities that we deem no citation of them necessary. 

The only remaining question is, will a court of equity 
order that appellants be repaid the purchase money which 
extinguished incumbrances upon the premises, existing 
prior to and at the time of the sale, and other expenditures 
made by him upon the property and its title? Is he en- 
titled to any relief, or must it be denied him? He has in- 
voked against the appellees the rule of equity that “he who 
seeks equity must do equity.” We do not think heis ina 
position in this case to claim the benefit of the above rule. 
A maxim which we think more applicable to his position, 
as indicated by the facts and circumstances adduced at the 
trial of the case, is “he that hath committed iniquity shall 
not lave equity’? (Francis, Maxims, 8); and another, that 
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“he who comes into acourt of equity must come with clean 
hands.” These have a direct application to the facts of the 
present case. The appellant, by his own frandulent acts, 
has placed himself in such a position that the court can af- 
ford him no relief. All these payments were made in pur- 
suance of, and as a part and in completion of, the sale which 
was made to him, and which was fraudulent as to the rights 
of appellees because of his wrongful acts and practices at 
and during such sale, and his right to be reimbursed all 
payments and expenditures must arise out of the sale which 
was tainted with his fraud and wrong, and void in conse- 
quence thereof, and his claim derived from such a source 
cannot be recognized in any court. To require the ap- 
pellees to repay what has been paid out by appellant in this 
Case would not be enforcing the rule that “he who seeks 
equity must do equity.” “The rule has no application to 
cases of actual fraud. It would be against good policy 
that it should; for it would act as an encouragement to un- 
fair dealing. A man might gain, but he could not lose by 
his frauds. If he succeeded, he would reap the fruits of 
his knavery; but if detected, he would be entitled to a re- 
turn of his money, and moreover to be reimbursed to the 
value of his improvements.” (Gilbert v. Hoffman, 26 Am. 
Dee. [Pa.], 103.) The sale to appellant was void because of 
his wrongful and fraudulent acts at the time of the sale, and 
he acquired no title as against appellees, and is not entitled 
to have the money paid out by him refunded; and this last, 
not by way of punishment, and not that the court would 
help or desire to aid appellees beyond the demands of jus- 
tice and equity, but because, by his own wrong, the ap- 
pellant has placed himself in such a position that the court 
is unable to grant him relief. (AlcCaskey v. Graff, 23 Pa. 
St., 321, 62 Am. Dec. 336; Gilbert v. Hoffman, supra; 
Sands v. Codwise, 4 Johns. [N. Y.], 597, 4 Am. Dee., 305; 
Elam v. Donald, 58 Tex., 316; Hayes Estate, Allegheny 
Nat. Bank’s Appeal, 159 Pa. St., 381; Sheldon, Subroga- 
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tion, sec. 44; Devine v. Harkness, 117 [ll., 145; Gucken- 
heimer v. Angevine, 81 N. Y., 394; Milwaukee & M. R. R. 
R. Co. v. Soutter, 13 Wall. [U. 8.], 517; Martin v. Hodge, 
18. W. Rep. [Ark.], 694; Johnson v. Moore, 33 Kan., 90; 
German Bank of Memphis v. United States, 13 Sup. Ct. Rep., 
702; Wilkinson v. Babbitt, 4 Dill. [U.S8.], 207; Perkins 
v. Hall, 12 N. E. Rep. [N. Y.], 48; Acer v. Hotchkiss, 97 
N. Y., 395.) 

The case of Connecticut River Savings Bank v. Barrett, 
33 Neb., 709, cited by attorney for appellant is not one 
which cau be called in point in this case. In that case 
Norvat, J., in stating his conclusion from an examination 
of the facts proved, says: ‘The state of the proof justified 
the trial court in finding that Philpot was not the absolute 
owner of the school land, but that he held the title in trust 
for Barrett, subject to his lien thereon for the amount paid 
the state to obtain the title. The appellant having paid 
the balance of purchase money to the state, he was entitled 
toa lien for that amount with interest, which the decree 
gives him.” Clearly no such condition of facts exists in 
the case at bar, nor, we think, did that call for the appli- 
cation of any of the rules and principles applicable in the 
present case. In that case there was no actual fraud on the 
part of Philpot, nor was he expecting to make anything 
out of the deal. In the case at bar there was active and 
actual fraud and wrong by the appellant and with the mo- 
tive and purpose of gain and advantage to himself. The 
decree of the district court is 

AFFIRMED, 
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Francis D, BLAKESLEE, APPELLEE, V. Missourr Pa- 
ciFic Rainway COMPANY, APPELLANT, 


FILED DECEMBER 5, 1894. No. 5232. 


1, Injunction to Restrain Railroad Company from Using 
Right of Way: SUFFICIENCY OF PETITION. A petition for 
an injunction is not sufficient where it states conclusions and 
not the facts upon which such conclusions are based, or where 
the acts, the doing or threatening to do which it is sought to 
enjoin, are not averred, but must be supplied or appear only by 
inference. 


2. : . The petition examined, and the facts therein 
stated held insufficient to constitute a cause of action. 


APPEAL from the district court of Nuckolls county. 
Heard below before Morais, J. 


B. P. Waggener, David Martin, James W. Orr, G. W. 
Stubbs, and A. R. Talbot, for appellant. 


8. W. Christy, contra, 


HARRISON, J. 


August 28, 1891, the appellee herein instituted an action 
jn the district court of Nuckolls county to enjoin the ap- 
pellant from using the right of way over and across a 
quarter section of Jand situate in said county, of which he 
was the owner. The petition filed was as follows: 

“The plaintiff complains of the defendant, and for cause 
of complaint alleges and shows: 

“ First—That the plaintiff now is, and for more than 
ten years immediately last past has been, the owner in fee 
of the northwest quarter of section No. twenty-nine (29), 
in township No. three (3), in range No. eight (8) west of 
the sixth principal meridian, in Nuckolls county, Nebraska, 

*Second—That on or about the Ist day of August, 1887, 
the Pacific Railway Company, being the Nebraska exten- 
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sion of the defendant company, located its line of road, 
running from Superior, Nebraska, through Nuckolls and 
Adams county to the city of Hastings, over the land of the 
plaintiff above described, and took for right of way and 
railroad purposes a strip of land one hundred feet in width 
extending from the east to the west line thereof, the north 
boundary being about seven rods distant from the north 
line of the plaintiff’s premises above described and running 
about parallel with said line the entire distance across said 
land. 

“ Third—That the amount of land taken by said railroad 
for right of way is the sum of six and one-fourth acres, 
and was, at the time of the taking thereof by said company 
as aforesaid, of the value of $112.50, and the strip of land 
lying on the north side of the track of said road, contain- 
ing about seven acres, was, at the time of the location of 
said road, of the value of $125, and by reason of location 
of the road as aforesaid is depreciated in value in the sum 
of $10 per acre, and the remaining one huudred and forty- 
six and three-fourths acres is depreciated in value by reason 
of the location of the defendant’s road across said land as 
aforesaid, the sum of $441, being $3 per acre, that the 
plaintiff is damaged by reason of the taking of the land 
for right of way and the location and construction of the 
road, as aforesaid, in the sum of $625. 

“ Fourth—The said defendant, through the officers and 
agents of the Pacific Railway Company, attempted to ac- 
quire title to said right of way by certain proceedings for 
the condemnation of real estate, which was attempted under 
chapter 16 of the Compiled Statutes of Nebraska, a full 
and complete copy of all the proceedings are in words and 
figures as shown by Exhibit A of this petition, and made 
part hereof, and ure so defective that they gave the county 
court no jurisdiction to act in the premises, or to do any- 
thing by reason thereof in the matter of condemnation of 
right of way for defendant. 
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“Wifth—The plaintiff alleges and shows that the county 
court was without jurisdiction to appoint appraisers to 
assess the damages to the plaintiff by reason of the taking 
of the land by the defendant company as aforesaid, for the 
reason that there is no finding by said county court, or the 
judge thereof, that the plaintiff herein was a non-resident, 
neither is there any evidence of any kind of record that 
said plaintiff was a non-resident of the state of Nebraska, 
and therefore the said county court, or the judge thereof, 
was without jurisdiction to appoint said commissioners to 
appraise the damage, and said commissioners were without 
jurisdiction to find and assess the damage accruing to the 
plaintiff by reason of the location of the defendant road 
as aforesaid. 2 

“Sixth—The plaintiff further represents and shows that 
the first notice he had that the defendant company had lo- 
cated its track over his land as aforesaid and appropriated 
the six and one-fourth acres thereof for right of way was 
on the day of spring of 1891, and long after that 
time for appeal from said condemnation proceedings had 
expired, and he immediately authorized and empowered 
Theodore J. Moelle to proceed and attempt to make a set- 
tlement with the railroad company and to receipt for the 
damages, if such settlement could be made, and to give 
said company a full discharge for all the damage and in- 
jury done the plaintiff by reason of the location and con- 
struction of the said road as aforesaid, and in case no ade- 
quate settlement could be made with said company, to take 
such legal steps as were necessary to recover the amount 
of his daniages for the taking and injuring of his land as 
aforesaid, and that on the Sth day of August, 1891, the 
defendant company declined the proposition of settlement 
in the following words: ‘The company cannot admit Mr. 
Blakeslee’s claim to compensation other than such as was 
awarded by the commissioners.’ 

“Seventh—The plaintiff further alleges and shows that 
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no other service or notice in said proceedings for the con- 
demnation for the right of way over said land in the county 
court of Nuckolls county was ever had or attempted, ex- 
cept the publication of the notice included in Exhibit A 
hereto attached. 

“Wherefore the plaintiff prays that the Missouri Pacific 
Railway Company, the defendant, be perpetually enjoined 
from using the right of way over the aforesaid land or 
operating their railroad over the same, until they have ac- 
quired a title thereto by a conveyance from the plaintiff, or 
by a regular legal proceeding under the statute of Nebraska 
providing for the condemnation of the right of way for 
railroad track and purposes, and the payment of the dam- 
ages accruing to the plaintiff by reason thereof; and for 
such other, further, or different relief as equity may require, 
and for costs.” 

To this petition the appellant interposed a demurrer, the 
grounds of which were: : 

“1, The court has no jurisdiction over the person of the 
defendant. 

“9. The court has no jurisdiction of the subject of the 
action. 

“3, There is a defect of parties defendant. 

“4, The petition does not state facts sufficient to consti- 
tute a cause of action.” 

The case was presented and argued to the court on the 
petition and demurrer thereto and the demurrer was over- 
ruled. The appellant then filed a motion for leave to an- 
swer, attaching to the motion its auswer and also an affi- 
davit in support of the motion, The court refused to grant 
leave to file the answer, and on consideration of the petition 
rendered judgment, perpetually enjoining the appellant 
from further trespassing upon, or occupying, or using any 
portion of the premises described in the petition, “for right 
of way for railway, or any other purpose,” until it “ac- 
quired title thereto by legal proceedings.” From this de- 
cree the company has appealed to this court, 
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In our view of the case as presented here it will only be 
necessary to notice one of the points discussed by counsel 
in their briefs filed herein, and that is, did the petition 
state facts sufficient to constitute a cause of action? The 
remedy prayed for in the petition in this action is the one 
provided by our Code in section 250, where it is stated: 
“The injunction provided by this Code, is a command to 
refrain from a particular act. It may be the final judg- 
ment in an action, or may be allowed as a provisional _ 
remedy;” ete. The pleading in an action of injunction to 
obtain the relief should set forth the particular act or acts, 
from the doing, or threatening to do, which it is asked of 
the court to command the party to refrain. The only con- 
nection which it is alleged existed between the appellant 
and the Pacific Railway Company, which, it is stated in 
the petition, prosecuted the condemnation proceeding and 
located its right of way over this land, is contained in the 
statements, first, that “the Pacific Railway Company, be- 
ing the Nebraska extension of the defendant company,” 
and second, “the said defendant, through the. officers and 
agents of the Pacific Railway Company, attempted to ac- 
quire title to said right of way by certain proceedings for 
the condemnation of real estate,” in neither of which, nor . 
in any other portion of the petition, is there any direct 
statement that the two companies were one and the same 
corporation, or under the same management, or controlled 
by the same officers, nor is it anywhere pleaded that the 
Pacific Railway Company was controlled or operated by 
the appellant, or that it was not a separate company, and 
having an existence distinct and apart in all particulars 
from the appellant; nor are there such facts pleaded in the 
petition that the inference from them must.or can be fairly 
drawn that there was only one organization, that of the 
appellant; nor is there any averment in the petition that 
the appellant company ever in the past used or threatened 
to use, operated or threatened to operate, is now using or 
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operating or threatening to do so in the future, the right 
of way or a line of railroad over or across the appellee’s 
land, or any facts stated from which it may be fairly in- 
ferred or concluded that the appellant so acted, is ‘acting, 
or intends so to act. We think this is clearly insufficient, 
for it is a rule of pleading in such cases as the one at bar 
that a petition for an injunction is not sufficient from which 
it appears only by inference, and not by averment, that 
acts are being committed and continuing (for this is an 
action in injunction against what, if correctly stated, would 
be a continuing trespass), or one threatened which will 
cause such an injury to plaintiff in the suit as will entitle 
him tothe allowance of the order. (St. Joseph & D. R. Co. v. 
Dryden, 17 Kan., 280; Maxwell, Code Pleading, 195, and 
cases cited; Johnson v. Van Cleave, 23 Neb., 559; Mace v.. 
Commissioners of Carteret County, 99 N. Car., 65, 5S. E. 
Rep., 740; Lamm v. Burrell, 14 Atl. Rep. [Md.], 682; 
Day v. Louisville, N. O. & T. R. Co., 11 So. Rep. [Miss.], 
25; Spokane St. R. Co. v. City of Spokane, 32 Pac. Rep. 
[Wash.], 456, 5 Wash., 634.) 

The counsel for appellee in his brief says: “And we find 
the appellant in possession and occupancy of the same, and. 
operating the road. It is the appellant that is the present 
trespasser, and continuing the trespass of which we com- 
plain. Who then should the injunction be brought against? 
We seek to enjoin the appellant from further trespassing 
upon our premises.” This is, we take it, a clear statement 
of the relief appellee desired to obtain by his action; and 
if such had been the statements in his petition, it would 
have presented a very different case for consideration and 
adjudication than was set forth in the pleading filed and 
now before us. The demurrer of appellant to the petition 
should have been sustained and the decree of the district 
court is reversed and the case remanded for further pro- 
ceedings. ; 

i REVERSED AND REMANDED, 
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Martin Lanepon v. CAMPBELL & DEERSON. 
FILED DECEMBER 5, 1894. No. 5556, 


Review: FarLure ro Fire Briers. Nobrief having been filed 
by either party, the judgment, conforming to the pleadings and 
the evidence, is affirmed. Following Damon v. City of Omaha, 38 
Neb., 583. 


Error from the district court of Sarpy county. Tried 
below before ESTELLE, J. 


Martin Langdon and Anthony E. Langdon, for plaintiff 
in error. 


C. L. Hover, contra. 


Ryay, C. 


This action was begun by defendants in error in the 
Sarpy county court for an alleged balance of $16.48 due 
from the plaintiff in error. A set-off was pleaded to this 
claim. From the judgment of the county court an appeal 
was taken to the district court, wherein, on a trial duly 
had, there was judgment against the plaintiff in error. 
There has been filed no brief in this case, and as the peti- 
tion and the evidence, uncontradicted in support of its alle- 
gations, were sufficient to sustain the verdict, we shall not 
examine further to discover what merit, if any, there may 
be in the several assignments of error. (Damon v. City of 
Omaha, 38 Neb., 583.) The judgment of the district 
court is 

v AFFIRMED. 
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RIcHARD ELLISON v. CLARA A. BROWN ET AL. 
FILED DECEMBER 5, 1894. No. 5428. 


Malicious Prosecution: Damaces: Instructions. An in- 
struction which, in effect, left the determination of general 
damages resulting from malicious prosecution to be determined 
by the jury, guided by their opinions and judgment as reasona- 
ble men, ‘eld proper, where no evidence of special damages had 

’ been offered. 


Error from the district court of Thayer county. Tried 
- below before Hasrinas, J. 


C. L. Richards, Marquett, Deweese & Hall, and W. H. 
Morris, for plaintiff in error, contending there was error 
in the court’s charge to the jury, cited: Moorhead v. Ad- 
ams, 18 Neb., 574; Wasson v. Palmer, 13 Neb., 378. 


Hambel & Heasty, contra, 


Ryay, C. 


There was a verdict in the district court of Thayer 
county in favor of Clara A. Brown in this action for 
damages sustained by her from a malicious prosecution 
commenced in the county court of Thayer couuty, on an 
information sworn to by Joel T. Albright, thereto incited, 
as she alleged, by Richard Ellison. For the review of the 
jadgment rendered on the aforesaid verdict Albright re- 
fused to join in error proceedings in this court, for which 
reason Ellison joined him as a defendant in his petition in 
error filed for the purpose indicated. The information 
above mentioned was filed February 24, 1886, and charged 
that on that day Clara A. Brown did unlawfully, willfully, 
and maliciously, in the day-time, break and enter a certain 
described store-house, which at that time was in the posses- 
sion of Joel T. Albright, with the intent to steal certain 
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merchandise, the property of said Albright, contrary to 
the statutes of the state of Nebraska, etc. Previous to the 
said prosecution Albright had arranged to exchange 320 
acres of his land for the stock of merchandise with ref- 
erence to which the burglary was charged. Ellison had a 
mortgage on the same stock, and seems to have been de- 
sirous that the exchange should be fully consummated. 
His consent to a readjustment of his lien was therefore con- 
sidered a matter of course, provided Albright and Brown 
should agree as to other details. This agreement was 
reached, and Albright sent information of that fact to El- 
lison, who, as Brown claims, refused to perform as he had 
promised to do in case Albright and Brown should come 
to an understanding. Thereupon Brown, who had deliv- 
ered possession of the store-honse and merchandise, by the 
use of a key which fitted a creamery lock which he had, 
resumed possession until matters should be adjusted all 
around. He was arrested, but as his wife, Clara A. Brown, 
asa member of the firm of J. L. Brown & Co. (for whom 
J. L. Brown had been acting), insisted that by the use of a 
revolver, if required, she would still retain possession, Al- 
bright, by means of the information above referred to, 
secured her arrest and absence so that safely he could and 
did obtain the possession which he coveted. The full de- 
tails of the exchange above referred to and the difficulties 
encountered will be found described in Ellison v, Albright, 
41 Neb., 93. The evidence was sufficient to sustain the 
averments, that the prosecution was begun solely that Al- 
bright might obtain possession of the stock of merchandise 
of which he had been dispossessed, and that there existed no 
justification for instituting criminal proceedings against 
Mrs. Brown. There was also such evidence as fully justi- 
fied the jury in finding that the relation of Ellison to the 
prosecution was as charged in the petition. Mrs. Brown was 
taken to Hebron, distant about sixteen miles from the place 
of her arrest, and was detained there two or three days, 
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though the evidence does not show that during this time 
she was confined in the jail. Under the circumstances the 
verdict was not for too large a sum. 

It is urged, however, that the jury was not sufficiently 
instructed as to the measure of damages which would be 
applicable provided defendant in error was entitled at all to 
a recovery. If any special instruction was required, it 
should have been requested, (Klosterman v. Olcott, 25 Neb., 
382.) This wasnot done. Plaintiff in error, however, in- 
sists, that the only instruction given on this subject was so 
palpably defective that of necessity the verdict was thereby 
vitiated. The instruction complained of was in the follow- 
ing language: “The court instructs the jury, that if you 
find in favor of the plaintiff, against either or both the de- 
fendants, you will assess her damages at such sum as you 
shall find from the evidence before you on this trial plaint- 
iff has actually been damaged by reason of such of the 
injuries complained of in plaintiff’s petition as it is shown 
by a preponderance of proof she has suffered.” In argument 
it is said that this instruction is vague and well calculated 
to mislead the jury; that it does not require the jury to be 
governed by the evidence, and that the jury from it might 
understand that if they found against either defendant, they 
might assess damages against both; and finally, that no 
guide was furnished whereby they might properly estimate 
damages. In another instruction which was asked by El- 
lison the jury had been told that they must be satisfied from 
the evidence of the truth of these four propositions: “ First, 
that the defendant Ellison did instigate or cause a criminal 
prosecution of the plaintiff Clara A. Brown; second, that 
the charge in the information of breaking the store as set 
forth in the information was untrue; third, not only that 
the information was untrue but that there was no reason- 
able or probable cause for believing it to be true; and fourth, 
that defendant Ellison, if he did instigate the prosecution, 
was actuated by malice in doing so.” In other instructions 
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the necessity of proof of each fact, essential to entitle to a 
verdict, was insisted upon, so that the jury could not have 
reasonably supposed that they might assume the existence 
of facts which had not been proved. The instruction criti- 
cised does not justify a supposition that though the jury 
found only against one defendant they might return a ver- 
dict also against his co-defendant. No more exact statement 
of the measure of damagesapplicable than that above given 
has been suggested by counsel for plaintiff in error. In 
Bank of Commerce v. Goos, 39 Neb., 437, it was said: 
«General damages are such as the jury may give when the 
judge cannot point out any measure by which they are to 
be ascertained except the opinion and judgment of a rea- 
sonable man.” Of necessity this criterion was the only 
one available in this case, and the instruction criticised, 
with fairness suggested to the jury its application. No 
error is discovered in the record, and the judgment of the 


district court is 
AFFIRMED, 


Home Fire Insurance Company or Omaua v. Exi- 
gaH L. JoHNson, REVIVED IN THE NAME OF JACOB 
GALLEY, ADMINISTRATOR. 


FILED DECEMBER 5, 1894. No. 5777. 


1. Continuance. An application for continuance held properly de- 
nied when there was no showing of unavoidable absence of an 
important witness, nor that if a continuance was granted, his at- 
tendance or testimony would afterward be secured. 


2. Review: Ruiines on EVIDENCE. An erroneous exclusion of 
testimony is ordinarily cured by the admission of that excluded. 


3. Trial: ABSENCE or STENOGRAPHER. The mere refusal of the 
court to require the service of a stenographic reporter for the 
trial of a cause is not reversible error, although it may become 
such if thereby prejudice is shown to have resulted to the party 
whose request in this régard has been denied. 
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Error from the district court of Nuckolls county. 
Tried below before Morris, J. 


A. §. Churchill, for plaintiff in error. 
W. A. Bergstresser and Cole & Brown, contra. 
Ryavy, C. 


This action was prosecuted in the Nuckolls county dis- 
trict court for the amount of loss sustained by defendant in 
error, by the burning of his building insured by plaintiff 
in error. There was a verdict and judgment for the amount 
of insurance named in the policy, with interest, 

The first error assigned is that the court improperly de- 
nied plaintiff in error a continuance upon the showing 
made of the absence of defendant in error and of C. J. 
Slater. By these witnesses it was claimed in this showing 
that the insurance. company would be able to show, in sup- 
port of the averments of its answer, that its agent, Mr. 
Sutherland, did not, before the loss, place this risk with 
plaintiff in error, but that after the fire he received pay- 
ment of the premium and wrote up the policy sued on. 
As to the absence of Elijah L. Johnson, the defendant in 
error, it was shown that previous to the time the applica- 
tion for a continuance was made he had been a great while 
sick, and unable to leave his house for a long time,—indeed 
such was his condition when the insurance was effected.. 
The verdict was returned and judgment rendered on No- 
vember 7, 1891, and we find in the record a stipulation 
establishing the fact that Mr. Johnson died February 6, 
1892. It is therefore specially worthy of note that there 
was no statement in connection with the affidavits for a 
continuance which would tend to establish any expectation 
that if this cause had been continued, Mr. Johnson’s evi- 
dence would ever have been procured. In relation also to 
Slater, there was no showing that his testimony would have 
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been procured if a continuance had been granted. In addi- 
tion to this fact there was no proper proof of the inability 
of Slater to attend the term of court at which this cause 
was tried, It is true there were affidavits of the attorney 
for plaintiff in error as to the sickness of Slater, but these 
were evidently predicated upon a mere letter of the secre- 
tary of the insurance company, in which it was stated that 
Slater was in Colorado, or had been when he was last heard 
from, a few days before the secretary’s letter was written, 
and this letter stated that he was sick and unable to travel 
at the time indicated. The district court properly held this 
showing insufficient, 

Next it is insisted that there was no reporter, by whom 
the evidence was taken on the trial, and that the presiding 
judge had refused to delay the trial until a reporter could 
be secured. It is easily conceivable that a case of hardship 
might arise by a refusal of the character indicated, and if 
such hardship appeared, the judgment could not stand. 
Provision has been made for the use of stenographers as 
reporters, and to the proper administration of justice their 
services are very valuable, and they should be required to 
be in attendance, just as is required of any other officer of 
the court, when a trial is in progress. In the case at bar, 
however, there“was attempted noshowing that by reason of 
the absence of the reporter the plaintiff in error was pre- 
vented from settling a proper bill of exceptions. What was 
proposed as a complete bill showing all the evidence given 
and offered was served on the defendant in error and settled 
by the judge who presided at the trial, as in all respects 
full and correct. In respect to the ruling of the district | 
court as to the presence of a stenographer there was, there- 
fore, no prejudicial error shown. 

Jt is urged that there was error in the ruling which de- 
nied the right to prove by Mr. Sutherland, the agent of the 
insurance company, when the insurance was iu fact made. 
The importance of this question as related to the theory of 
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plaintiff in error has already been made to appear, and 
need not now be further explained. No doubt it was error 
to refuse to allow the proof to be made as offered, but this 
error was soon after cured by the admission of the very 
evidence which had been excluded on this point. We see 
no error in the admission of a copy of the proofs of loss 
of which the original was in possession of the insurance 
company, for there was undisputed evidence that the loss 
was total, and that the company’s adjusting agent had acted 
on the proofs as made. No objection as to the giving or 
refusal of instructions is made, it will therefore be assumed 
that no good ground of objection exists, The judgment of 
the district court is 
AFFIRMED. 


WinwtamM C. FABENS, APPELLANT, V. ATCHISON & NE- 
BRASKA RaILROAD COMPANY ET AL., APPELLEES. 


. 


FILED DECEMBER 5, 1894. No. 5714. 


Review: ConFLictine Evipence. A finding and judgment of the 
district court will not be disturbed when the evidence upon 
which the cause was tried was conflicting, Without a decided 
preponderance in favor of appellant. 


AppEaL from the district court of Lancaster county. 
Heard below before FreLp, J. 


John 8. Gregory, for appellant, 
Marquett, Deweese & Hall, contra, 


Ryan, C, 


The lots involved in this controversy were appropriated 
by the Atchison & Nebraska Railroad Company in 1872, 
—the damages having been duly ascertained and paid. 
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This action was brought in the district court of Lancaster 
county by the former owner of said lots, by whom it was 
averred that by non-user the rights of said railroad com- 
pany and its grantee had been lost, whereby plaintiff be- 
came absolute owner, and he accordingly prayed that his 
title might be quieted. After issues had been joined, a 
stipulation of facts was filed, which left to be determined 
but one question of fact, and that was whether or not there 
had been a non-user of the right of way of the defendants 
during the period which intervened between fhe condem- 
nation , proceedings and the commencement of this action. 
Upon conflicting evidence, which certainly did not prepon- 
derate in favor of plaintiff, there was a finding and decree 
in favor of the defendants. Under these circumstances 
the judgment of the district court must be 


AFFIRMED. 


WALTER SHOEMAKER ET AL., APPELLEES, v. C. W. 
Harvey, IMPLEADED wito Dakota Loan & Mort- 
GAGE Company, REORGANIZED AS THE GLOBE IN- 
VESTMENT COMPANY, APPELLANT, 


FILED DECEMBER 5,1894. No. 5362. 


1. Attachment on Land: Levy: Postrna Copy. A levy of an 
order of attachment on real property by posting a copy thereof 
is not effective as against third parties, when there is an occu- 
pant of such property. 


2. : Levy Upon EQuiTaBLE INTEREST. If there is no pos- 
session of real property by an attachment defendant having an 
eu -ble interest therein, no valid levy and sale can be made 
upon such equitable interest, neither can it under such circum- 
stances be subjected otherwise than by invoking the aid of a 


court of chancery. Following Dworak v. More, 25 Neb., 735. 
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APPEAL from the district court of Madison county. 
Heard below before Powers, J. 


Robertson, Wigton & Whitham, and N. D. Jackson, for 
appellant. 


Lewis & Holmes, conira. 


Ryay, C. - 


This action was brought in the district court of Madison 
county by the Stillwater Lumber Company and the firm of 
Walter Shoemaker & Co. to subject to the payment of a 
judgment held by each of them against C. W. Harvey & 
Co. a half section of land which it was alleged said firm 
had ‘disposed of in fraud of the rights of said judgment 
plaintiffs. A description of this land will hereinafter ap- 
pear in the sheriff’s return, and need not now be given, 
Neither is it necessary to describe the particular estates 
conveyed, further than to say that the entire title was vested 
in Augusta Harvey, a sister of C. W. Harvey, and Mary 
Metzger, who claimed through a conveyance from her 
daughter, Mary Harvey, wife of C. W. Harvey. These 
parties have not appealed, and the title they held is referred 
to simply to explain the manner in which were derived the 
rights of the Dakota Loan & Mortgage Company. On 
April 29, 1887, while title was in Augusta Harvey and 
Mary Metzger, an order of attachment was issned ont 
of the office of the clerk of the aforesaid district court in 
the case wherein Walter Shoemaker & Co. were plaintiffs 
against C, W. Harvey & Co. On the 14th of May, 1887, 
there was issued by the same clerk an order of attachment 
against C. W. Harvey & Co. in favor of the Stillwater 
Lumber Company. The date of levy of the order last 
referred to was May 18, 1887, that of the first named was 
April 30 of the same year. The question which we shall 
consider arises on both returns, and as they are similar in 
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every respect, except that of date and names of parties 
plaintiff, it will be sufficient for our purpose to quote the 
sheriff’s return of the first levy made. It was as follows: 

“April 29, 1887. Received this order, and according 
to the command thereof, I did, on the 80th day of April, 
1887, at 2 o’clock P. M., in the presence of W. H. Lowe 
and F. E. Hardy, two residents of Madison county, at- 
tach the following real estate, to-wit: The north half (3) of 
section No, twenty-one (21), township twenty-three (23) 
north, range three (3) west of the sixth principal meridian, 
in Madison county, Nebraska. And after administering 
an oath to said W. H. Lowe and F. E. Hardy to make a 
true inventory and appraisement of said property in writ- 
ing, I then with them made an inventory and appraise- 
meut of said property, which is herewith returned. I also 
on said day posted a certified copy of the order in a con- 
spicnous place upon said lands. After diligent search, I 
cannot find the within named C. W. Harvey & Co, in 
Madison county, Nebraska. Geo. Davis, . 

“ce Sheriff.” 

On the 3d day of May, 1887, Mary Metzger and her 
husband made to the Dakota Loan & Mortgage Company 
a mortgage on the real estate which had been conveyed to 
Mary Metzger. Augusta Harvey mortgaged her estate in 
the property sought to be subjected on the same day, and 
to the same company as did Mary Metzger. The two 
mortgages were filed for record May 9, 1887. There were 
other mortgages made contemporaueously with those above 
described, and filed so soon afterward that they are gov- 
erned by the came rules as are applicable to those above 
described, accordingly no separate mention of them will be 
made, for their priority as against the plaintiffs in this ac- 
tion will be understood to be the same as that of those above 
distinctly mentioned. From that part of the decree which 
postponed the above mortgages to the rights of the two 
judgment creditors above named the Dakota Loan & Mort- 
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gage Company, reorgan‘zed as the Globe Investment Com- 
pany, appeals. 

There was no evidence of any knowledge on the part of 
this mortgage company of any intent of the mortgagors to 
hinder or defeat creditors of C. W. Harvey & Co. in the 
collection of claims, much less did this mortgagee con- 
tribute intentionally to the consummation of such a design. 
The relative priority in right of the plaintiffs on the one 
hand, and of the mortgage company on the other, therefore 
depends upon the application of legal principles to undis- 
puted facts. The return of the sheriff was of a levy of 
attachment on the land prior in point of time to the giving 
of the mortgages. Jn so far as third parties are charge- 
able with notice of a levy of the nature of that recited in 
the sheriff’s return, section 205 of our Code of Civil Pro- 
cedure provides: ‘Where the property attached is real 
property, the officer shall leave with the occupant thereof, 
or if there be no occupant, in a conspicuous place thereon, 
a copy of the order.” In his return the sheriff failed to 
state whether or not there was an occupant of the land 
levied upon. If in fact there was an occupant, the posting 
of a copy of the order on the premises subserved no purpose. 
To sustain this as sufficient it must be assumed that no 
person was in possession. In other words, that there was 
no occupant, It is not to be understood that to show that 
jurisdiction has attached any such presumption is to be en- 
tertained, for we do not consider that question. For the 
sake of the argument merely, let it be assumed that the 
premises levied upon were without an occupant. In that 
event the mode of giving notice of the levy, as was done, 
would be open to no objection, but the levy itself would be 
of no validity, for the reasons which we shall now briefly 
state. The attachments were issued against the property of 
C. W. Harvey & Co. The levy was, of course, only upon 
the interest which that firm had in the real property. The 
legal title was in Augusta Harvey and Mary Metzger, the 
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interest held by C. W. Harvey & Co. could not, therefore, 
have been more than a mere equitable interest. A levy 
and sale could be made on such an interest only, when it 
was coupled with possession of the real property to be 
levied upon. If there was only an equitable interest held 
by the defendant, the property could be subjected only by 
equitable proceedings brought for that purpose. (Rosenfield 
v. Chada, 12 Neb., 25; Nessler v. Neher, 18 Neb., 649; 
Connell v. Galligher, 36 Neb., 749, 39 Neb., 793; Dworak 
v. More, 25 Neb., 735.) In the case last cited the follow- 
ing language was used: “ Under our statute a levy of an 
ordinary execution, upon an equitable interest in real estate, 
unless the debtor is in possession, will not pass the title of 
such real estate, as such execution can be levied only on a 
legal interest. (Code, sec, 477.) If a creditor desires to 
reach an equity, he may, upon the return of an execution 
unsatisfied, invoke the aid of a court of chancery to -ob- 
tain equitable relief.” From these considerations it un- 
avoidably results that the rights of the mortgagee were 
superior to those of the creditors of C. W. Harvey & Co., 
based npon the alleged levy of the orders of attachment. 
To the extent that the district court held otherwise, its 
judgment is reversed and the cause is remanded for further 
proceedings, 
REVERSED. 


Grorce W. BREWSTER, APPELLANT, V. BANK oF AINS- 
WORTH, APPELLEE. 


FILED DECEMBER 5, 1894. No, 5821, 


Usury: Inrerest oN Note. Ina suit by the original payee ofa 
promissory note tainted with usury, such payee is not entitled 
to recover any interest whatever, and can recover only the act- 
ual amount of money advanced by him in consideration of the 
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execution of such note, diminished by all payments of both prin-. 
cipal and interest made thereon. 


APPEAL from the district court of Brown county. 
Heard below before Kinkaip, J. 


Tiffany & Vinsonhaler, for appellant, cited: Nelson v. 
Hurford, 11 Neb., 465; Koehler v. Dodge, 31 Neb., 328; 
Wilhelmson v. Bentley, 25 Neb., 473; Hiseman v. Galla- 
gher, 24 Neb., 79; Robbins v. Muldrow, 18 Pac. Rep. 
{Kan.], 64; Kendall v. Crouch, 11 S. W. Rep. [Ky.], 
587; Sanford v. Kane, 24 N. EH. Rep. [Ill.], 414; Hrick- 
son v. Bell, 53 Ia., 627; Brown v. Waters, 2 Md. Ch., 201. 


L. K. Alder, contra, cited: France v. Smith, 54 N. W. 
Rep. [Ia.], 366; Brown v. Cass County Bank, 53 N. W. 
Rep. [Ia.], 412; Mason v. Searles, 9 N. W. Rep. [Ia.], 
370; Callv. Palmer, 6 Sup. Ct. Rep., 301; Yeiser v. Ful- 
ton, 36 Neb., 518. 


Raaay, C. 


George W. Brewster brought this suit in equity in the 
district court of Brown county against the Bank of Ains- 
worth, William F. Brewster, and R. L. Miller. He alleged 
that on the 8th day of September, 1890, he was indebted 
to the Bank of Ainsworth; that to secure the payment of 
such indebtedness he delivered to the bank certain notes 
owned by him which had been executed by W. F. Brew- 
ster and secured by a chattel mortgage ona printing estab- 
lishment sold by him, G. W. Brewster, to W. F. Brewster ; 
and that R. L. Miller had purchased such printing estab- 
lishment and assumed the payment of said notes. He fur- 
ther alleged that his indebtedness to the Bank of Ainsworth 
had been extinguished and that the bank was threatening 
to enforce the collection of said notes. He prayed for an 
injunction restraining the bank from collecting the notes 
and restraining W. F. Brewster and R. L. Miller from 
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paying them, and that said notes might be surrendered to 
him. W. F. Brewster and R. L. Miller did not appear in 
the case. The Bank of Ainsworth answered, and the court 
found and decreed against the claim of George W. Brewster, 
but, in accordance with the prayer of the bank’s answer, 
found that there was due to it from George W. Brewster 
acertain sum of money and rendered a decree in favor of 
the bank and against George W. Brewster for the amount 
found due and the costs of the suit. To reverse this decree 
George W. Brewster appeals. 

1. It appears from the record that in April, 1887, George 
W. Brewster gave his note to the Bank of Ainsworth for 
$500, due in ninety days. This note was given for money 
borrowed by Brewster from the bank at that time. Brews- 
ter received from the bank $470 in money, $30 being re- 
served by the bank as interest on the $500 for ninety days 
at the rate of two per cent per month. It also appears that 
Brewster paid the bank interest on this note at said usuri- 
ous rate of interest until the 8th of September, 1890. At 
that time Brewster owed the bank a balance on this $500 
note of $521.60; and on that date he executed and delivered 
a note for said sum of money, as he contends, to the bank, 
and to secure the payment of this note he deposited the note 
of W. F. Brewster mentioned above. This note of Sep- 
tember 8, 1890, drew interest at the rate of two per cent 
per month, and was due in six months. Brewster paid in- 
terest on it from tinfe to time according to his usurious 
contract, and the bank applied some of the collections made 
on the'collateral notes also towards the payment of the note, 
and it continued to run until the 9th of October, 1891. 
At that time Brewster was owing on the note of Sep- 
tember 8, 1890, $498.10; and on that date he executed to 
the bank a note for that amount, due in thirty days, draw- 
ing interest at the rate of two per cent a month, the W. F. 
Brewster notes remaining in the bank as collateral security. 
‘The theory of George W. Brewster then in this case is this, 

10 
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that the note which he gave the bank on the 9th of Octo- 
ber, 1891, was a renewal of the note which he had given 
the bank September 8, 1890, and that note was a renewal 
of the first note he had given to the bank in April, 1887; 
that all said notes were usurious, and that he had paid the 
hank in usurious interest and from collateral notes a sum 
in excess of the $470 originally received from the bank in 
1887. The bank does not deny that all said notes drew in- 
terest at the rate of two per cent a month, nor does it deny 
that Brewster had made payments of interest as he claimed ; 
but the contention of the bank is this, that in March, 1890, 
it was pressing Brewster for the payment of his note of 
$500 of April, 1887, and that Brewster came to the bank 
asking to, have it renew the loan; that it refused to do so, 
but that it then told Brewster that it had then on deposit 
some money belonging to one Uttley of Chicago, and that 
it would lend him a sufficient amount of Uttley’s money 
with which to pay what he, Brewster, was owing it, the 
bank, and that in fact it did lend to Brewster on the 8th 
of September, 1890, for Uttley, $521.60; that the note 
that Brewster executed on that date was made to Uttley 
.and owned by him, aud that with the proceeds of this Ut- 
tley note the indebtedness which Brewster owed the bank 
was paid off and discharged; that when this note matured 
it was not paid, and that Uttley demanded his money; and 
that on the 9th of October, 1891, for the purpose of paying 
off the Uttley note, the bank loaned to George W. Brewster 
$498.10 and took his note therefor, and that the proceeds 
of that note paid Uttley’s note. The court found that 
George W. Brewster, on the 8th of September, 1890, paid 
the bank in full all he owed it, and that he made that pay- 
ment by borrowing the money from Uttley and for which 
he gave Uttley a note for $521.60 of that date; and the 
court further found that the Uttley note was paid by George 
W. Brewster on the 9th of October, 1891, with the proceeds 
of a note of that date for $498.10 which Brewster gave to the 
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bank; and the evidence supports these findings. The court 
then correctly refused to allow the interest payments made 
by Brewster on the notes of April 1887, and of September 
8, 1890, to be applied towards the discharge of the note 
given by Brewster to the bank on October 9, 1891. 

2. There remains then only the question of the correct- 
ness of the decree of the court as to the amount which he 
found due to the bank from Brewster on the note dated 
October 9, 1891. The court found that there was still 
due the bank from Brewster on this note $405.90, but the 
court recites in its decree that, notwithstanding this latter 
note was usurious, as it drew two per cent a month, he 
found and decreed that the bank was entitled to recover 
the amount of the note, $498.10, and seven per cent inter- 
est thereon from the date of the note to the date of the 
decree, deducting from that amount the interest payments 
made on the note by Brewster and credits made on the 
note by the bank from the proceeds of the collateral notes, 
In this the learned district court was in error. Section 5, 
chapter 44, Compiled Statutes, 1893, provides: “Tf a greater 
rate of interest than is hereinbefore allowed [ten per cent per 
annum|shall be contracted for or received or reserved, the 
contract shall not, therefore, be void; but if in any action 
on such contract proof be made that illegal interest has 
been directly or indirectly contracted for, or taken, or re- 
served, the plaintiff shall only recover the principal, with- 
out interest, and the defendant shall recoyer costs.” The 
court having found that the note made by Brewster to the 
bank on the 9th of October, 1891, was tainted with usury, 
the bank then could only recover the actual amount of 
money which. it loaned Brewster on said note, and from 
that amount should have been deducted all payments of 
interest which he had made on the note, together with any 
credits to which the note was entitled by reason of collec- 
tions made of collateral notes, and the judgment should 
have been only for that amount, and would have drawn 
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interest at the rate of seven per cent per annum; but the 
bank was not entitled to any rate of interest whatever on the 
amount of money it had loaned Brewster on that note. The 
judgment of the district court is reversed and the case re- 
manded, 

REVERSED AND REMANDED. 


Harr.son, J., took no part in the above decision. 


ABSALOM WAGGONER ET AL. V. First NATIONAL BANK 
OF CREIGHTON ET AL. 


FILED DECEMBER 5, 1894. No. 5549. 


1. Partnership: EXISTENCE: QUESTION FoR CouRT. Where 
there is no dispute as to the facts, or where all the facts are 
found or admitted, then the question of copartnership or no 
copartnership is a question of law for the court. 


2. 


: QUESTION FoR JuRY. Where there is a dispute 
as to whether a copartnership exists and a dispute as to the ex- 
istence of facts which are necessary to constitute a copartner- 
ship, the question is forthe jury uader proper instructions. 


3. : DEFINITION. Copartnership is a contract of two or more 
competent persons to place their money, effects, labor, skill, or 
some or all of them, in lawful commerce or business, and to 

~ divide the profit or bear the loss in certain proportions. Follow- 


ing Kent’s definition, 3 Com., 34. 
4. 


: WHat Constitures. Sharing the losses of a venture is 
not essential toa copartnership. If there is a community of in- 
terest in the profits as such of the business, and not by way of 
compensation for services rendered or capital loaned towards the 
prosecution of the business, it is sufficient to constitute a part- 
nership. 


5 


: SHARING PROFITS: EVIDENCE OF EXISTENCE. Sharing 
in the profitsof an enterprise is prima facie evidence of a copart- 
nership, but the presumption of partnership arises from a sharing 
in profits is not a conclusive one and may be rebutted by the 
evidence. 
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7 . Community of interest in profits, not by 
way of compensation for services rendered or capital loaned, but 
profits as such, a community of interest in the property the sub- 
ject of the venture, and a community of power of management. 
of such property, are correct tests of copartnership. 


: . The receipt by a party of a share of the 
profits of a venture merely as compensation for services, such 
party having no interest in the property made the subject of the 
venture, and no power in the management or control of such 
property, does not constitute such person a partner. Third 
point in syllabus of Strader v. White, 2 Neb., 348,. overruled. 
Gibson v Smith, 31 Neb., 354, reaffirmed. 


A loan or advance of money to be in- 
vested in some enterprise, the lender to have a share in the 
profits as a remuneration for such loan or advancemeut, he hav- 
ing no interest in the property made the subject-matter of the 
husiness, and no power of management or control of such prop- 
erty, does not constitute such lender'a partner. 


9. Chattel Mortgages: RELEASE: EVIDENCE OF PAYMENT. The 
executiou and filing of a release of a chattel mortgage is not con- 
clusive evidence of the payment of the debt secured by such 
mortgage, in favor of the mortgagee of the property whose mort- 
gage lien attached prior to the execution and filing of such 
release. 


Error from the district court of Knox county. Tried 
below before ALLEN, J. 


Gregory, Day & Day, Green & Baxter, and H. 8. 
Draper, for plaintiffs in error, cited: Cobbey, Chattel 
Mortgages, sec. 434; Deeter v. Sellers, 102 Ind., 458; 
Nichol v, Stewarj, 36 Ark., 612; Durkee v. Stringham, 8 
Wis., 1. 


W. L. Henderson, O.W. Rice, and Barnes & Tyler, con- 
tra, cited: 1 Lindley, Partnership, sec. 11; Pleasants v. 
Fant, 22 Wall. [U.8.], 116; Chapman v. Lipscomb, 18 
8S. Car., 222; Dils v. Bridge, 23 W. Va., 20; Beckwith v. 
Talbot, 2 Col., 639; 17 Am. & Eng. Ency. Law, 852; 
Plunkett v, Dillon, 3 Del. Ch., 498. 
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Ragay, C. 


On the 7th day of May, 1891, a promissory note, due in 
five months, for $987.20 was given to the Boyer-Shelly 
Company. This note was signed “James Carlin, S. F. 
Backus.” On the same day a chattel mortgage was given 
to the Boyer-Shelly Company to secure the payment of 
this note on the following property: ‘Sixty head of steers, 
two and three years old, and branded with slit in right 
ear. Said cattle were purchased in Union Stock Yards, 
South Omaha, Nebraska, and are to be shipped to Creigh- 
ton, Nebraska, and taken to James Carlin’s place, four and 
one-half miles north, put in pasture and remain until ready 
for market. The above described cattle are all the cattle 
of this brand on Mr. Carlin’s place. That said stock, cat- 
tle, and chattels are now in perfect health and in the un- 
disputed possession of said party of the first part on the 
premises of said party, on section 33, township 30, range 5, 
in Knox county, Nebraska.” This mortgage began as fol- 
lows: “Know all men by these presents, that we,S. F. 
Backus and James Carlin (comprising the firm S. F. 
Backus & Co.), of the county of Knox and state of Ne- 
braska,” etc. The mortgage was signed ‘‘ James Carlin, 
8. F. Backus,” and a true copy thereof was filed in the of- 
fice of the county clerk of Knox county, on the 9th day 
of May,.1891, at 9 o’clock A. M., and indexed “ Backus 
8. F. & Co., mortgagor; Boyer-Shelly Company, mort- 
gagee.” On the 18th day of May, 1891, a note for $374.50 
was given to the said Boyer-Shelly Company, due October 
7, 1891. This note was signed “S. F. Backus & Co., 
by Jas. Carlin.” On said 18th day of May a chattel 
mortgage was given to the said Boyer-Shelly Company on 
the following described property, to-wit: ‘‘ Thirty-five 
steers, two years old, and branded with slit in right ear, 
Said cattle were purchased ii Union Stock Yards, South 
Omaha, Nebraska, and are to be shipped to Creighton, 
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Nebraska, and taken to James Carlin’s place four and one- 
half miles north, put in pasture and remain until ready 
for market. The above described cattle are all the cattle 
of this brand and age, except sixty head of cattle mentioned 
in mortgage dated May 7, 1891, and located on James 
Carlin’s place.” This mortgage began as follows: “Know 
all men by these presents, that we, S. F. Backus and 
James Carlin (comprising the firm S. F. Backus & Co.), 
in the county of Knox, state of Nebraska,” etc., and the 
mortgage was signed “S. F. Backus & Co., by Jas. Carlin,” 
and a copy thereof was filed in the office of the county 
clerk of Knox county on the 26th day of May, 1891, at 
9 o’clock A. M., and appears to have been indexed “ Backus 
S. F. & Co., mortgagor; Boyer-Shelly Company, mort- 
gagee.” On the 2d of Apri], 1891, a note for $315, due 
‘five months after date, was given by James Carlin to the 
First National Bank of Creighton, Nebraska, and on the 
same day, for the purpose of securing the payment of 
said note, James Carlin gave a chattel mortgage to the 
said bank on the following described property, to-wit: 
“Thirty-five head of two and three year old steers, 
marked with a slit in the right ear, kept on my farm near 
Bazile Mills, Nebraska.” This mortgage, ora copy thereof, 
was filed in the office of the county clerk of said Knox 
county on the. 6th of July, 1891, at 9 o’clock A. M. 
On the 24th day of July, 1891, James Carlin gave an- 
other note for $309 to said First National Bank, due ninety 
days after date, and on the same day executed another chat- 
tel mortgage covering the identical property described in 
his first mortgage to said bank, and this mortgage, or a 
copy thereof, was filed in the office of the county clerk of 
Knox county on the 25th of July, 1891, at 9 o’clock 
A.M. On the 8th day of October, 1891, James Carlin 
gave two notes to the State Bank of Creighton, Nebraska, 
one for $700 and one for $600, each due ninety days after 
date; and to secure the paynient of the same, on said 8th 
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of October, he executed to the State Bank of Creigh- 
ton a chattel mortgage on the following described property, 
to-wit: “Sixty-four two and three year old steers, all 
marked with a slit in right ear, and are to be fed at Bazile 
Mills, Nebraska.” This mortgage, or a copy thereof, was 
filed in the office of the county clerk of Knox county on 
the 13th of October, 1891, at 9 o’clock A. M. 

It appears that about November 1, 1891 Waggoner & 
Birney, the plaintiffs in error, at the request of James Car- 
lin, paid to the Boyer-Shelly Company the full amount of 
. the principal and interest due them on the notes and chat- 
tel mortgages held by them and which had been given 
them on the 7th and 18th days of May, as already stated; 
and the Boyer-Shelly Company indorsed and delivered said 
notes and chattel mortgages securing the same to Waggoner 
& Birney, and at the same time executed and delivered 
to Waggoner & Birney releases of said chattel mortgages. 
The object of this transaction was that Carlin desired 
Waggoner & Birney to lend him some $300 and take a 
mortgage on all these cattle to secure the amount due the 
Boyer-Shelly Company and the amount Waggoner & 
Birney was to advance him. For this purpose Waggoner 
& Birney appear to have taken the note of Carlin for the 
amount of the Boyer-Shelly Company’s notes and interest 
and the amonnt which Waggoner & Birney were to lend 
or advance Carlin; and at the same time took a chattel 
mortgage on the ninety-four head of cattle described in the 
Boyer-Shelly Company’s mortgages to secure its payment. 
About the time Waggoner & Birney had this transaction 
with Carlin they ascertained that the mortgages made to 
the Boyer-Shelly Company purported to be executed in the 
name of 8. F. Backus & Co., and thereupon Waggoner & 
Birney deposited with their bankers at South Omaha the 
notes and mortgages they had purchased of the Boyer-Shelly 
Company, the releases of the same, and the new mortgage 
executed to them by Carlin, and instructed their bankers to 
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send the new mortgage made by Carlin to Knox county for 
record. The bank, however, by mistake and contrary to the 
orders of Waggoner & Birney, appears to have sent to the 
county clerk of Knox county the releases of the Boyer-Shelly 
Company’s mortgages and these releases appear to have been 
entered of record by the county clerk of Knox county. The 
evidence also tends to show that about May 1, 1891, S. F. 
Backus and James Carlin both resided in South Omaha. 
About this time Carlin became the owner of a piece of land 
near Bazile Mills, in Knox county. That an agreement 
was entered into about this time between Carlin and Backus 
’ that the latter should have the option of becoming a half 
owner in the land, but this part of the agreement between 
them was never consummated. By virtue of the agreement 
between the parties, however, Backus advanced $300 to- 
wards paying for the sixty head of cattle which were pur- 
chased of the Boyer-Shelly Company on the 7th of May, 
and he and Carlin executed the note and mortgage of that 
date to the Boyer-Shelly Company for the remainder of 
the purchase price of said cattle. These cattle were then 
shipped to and put npon the Carlin farm in Knox county. 
About the 18th of May, Backus gave his accommodation 
note to Carlin for $600. Carlin appears to have about this 
time borrowed from the State Bank of Creighton, Nebraska, 
some $600, giving the bank his note for the money and de- 
positing the note of Backus as collateral security. With 
this money he went to Omaha and purchased the thirty- 
five head of cattle, for which he executed to the Boyer- 
Shelly Company the note and mortgage, dated May 18. 
These cattle were also shipped to the Carlin farm and put 
ou the pasture there with the others. 

Backus testified on the trial that he and Carlin, about 
the first of May, 1891, entered into a copartnership under 
the firm name of S. F. Backus & Co., that they had 
drawn and signed articles of copartuership; that these 
articles of copartnership were never filed in Knox county; 
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that all the cattle belonged to the copartnership of S. F. 
Backus & Co.; that he, Backus, did not know until about 
Thanksgiving day, 1891, that Carlin had attempted to 
mortgage the property to the banks, or to any. one else; 
that the agreement between himself and Carlin was, when 
the cattle were sold or disposed of, that he, Backus, should 
first have back the amount of money he had advanced to 
the copartnership and should also have one-half of the 
profits made on the cattle; that he mortgaged his house 
and lot in South Omaha to raise the money to pay the 
freight on the cattle shipped to the Carlin firm in Knox 
connty; that this copartnership was not to run any speci- 
fied length of time. Several witnesses also testified on 
the trial that Backus had told them that he had no 
partner; that Carlin was not his partner, and that the only 
interest he had in the cattle was $300 he had loaned Car- 
lin, or advanced to Carlin, towards their purchase. Carlin 
did not testify in the case, but Birney testified that Carlin 
had told him about November 1, 1891, that Backus ‘‘ had 
nothing to do with the cattle;” that he, Carlin, owed 
Backus $300, which the latter had loaned him, Carlin. 
. The articles of copartnership testified to by Backus were 
not introduced in evidence. 

From the time the cattle reached the Carlin farm until 
the day before Thanksgiving day, in 1891, these cattle were 
herded and pastured on the Carlin farm and were all the 
time in the possession there of Carlin or Backus or 8. F. 
Backus & Co., or the servants and agents of one of them, 
aud were in the possession of Backus on the day before 
Thanksgiving day, 1891, when they were seized by the 
First National Bank and the State Bank of Creighton on 
the mortgages given by Carlin on the 2d and 24th days of 
July and 8th day of October, 1891, respectively. On the 
Ath day of December, 1891, 5. F. Backus and James Car- 
lin executed to Waggoner & Birney a bill of sale of the 
ninety-four head of steers, and on the same date 8. F. 
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Backus and James Carlin executed and acknowledged a 
writing setting forth that they, S. F. Backus and James 
Carlin, were a copartnership doing business under the name 
of §. F. Backus & Co.; the execution on behalf of said 
firm on the 7th day of May, 1891, of the note and mort- 
gage to the Boyer-Shelly Company; the execution and de- 
livery on behalf of said firm to the Boyer-Shelly Company 
of the note and mortgage of May 18, 1891; that neither 
of said notes, nor any part thereof, had ever been paid; 
that said notes and the mortgages securing the same were, 
on the date of the execution of said instrument, December 
4, 1891, owned by Waggoner & Birney; and that said 
mortgages had on the 10th day of November, 1891, been 
entered satisfied in the office of the county clerk of Knox 
county throngh mistake and misapprehension and in fraud 
of the rights of Waggoner & Birney, and on the same day 
Waggoner & Birney bronght this suit in replevin to the 
district court of Knox connty against the State Bank and 
the First National Bank of Creighton, claiming to be the 
owners, and entitled to the immediate possession of the 
ninety-four head of steers mentioned and described in the 
five mortgages above set forth. 

At the close of the evidence counsel for the banks moved 
the court to instruct the jury to return a verdict in their 
favor, because: ‘ First, that the testimony as introduced is 
not sufficient to authorize a recovery on the part of the 
plaintiffs ; second, plaintiffs have failed to show there was 
any partnership existing between James Carlin and S. F. 
Backus, but, on the contrary, the evidence discloses that it 
amounted to no more than a loan of $300 on the part of 
Backus to James Carlin, to be returned in any event, but 
if any money was mae on the cattle deal, he was to re- 
ceive a portion of the profits; third, because the plaintiffs 
in this case have shown no right to recover on the instru- 
ments introduced, as the same are shown in law to lave 
been canceled and discharged of record; fourth, because 
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the testimony shows that after the cancellation and discharge 
of the instruments upon which plaintiffs seek to recover, 
the defendants, in good faith, took possession of the prop- 
erty under the mortgages they had thereon with the view 
of securing their payment by foreclosure of the same, and 
under the evidence and law as it stands here at this time 
are entitled to a verdict for the return of the property.” 
This motion the court sustained, and the jury, in obedience 
to its instruction, returned a verdict in favor of the banks; 
and to reverse the judgment pronounced by the court on 
such verdict Waggouer & Birney prosecute proceedings in 
error to this court. 

1. Counsel for the banks say in their briefs that the dis- 
trict court held the four points made in their motion to be 
well taken as his reason for sustaining such motion. As- 
suming this to be correct, we think the learned judge was 
wrong. The question as to whether or not a copartnership 
existed between S. F. Backus and James Carlin was in this 
case one of fact for the determination of the jury. The 
rule is that where there is no dispute as to the facts, or 
where all the facts are found or admitted, then the question 
of copartnership or no copartuership is a question of law 
for the court. (Everitt ». Chapman, 6 Conn., 347; Farm- 
ers Ins. Co. v. Ross, 29 O. St., 42; Kingsbury v. Tharp, 
61 Mich., 216.) Where there is a dispute as to whether a 
copartnership exists and a dispute as to the existence of 
facts which are necessary to constitute a copartnership, the 
question is for the jury. (Seabury v, Bolles, 51 N. J. Law, 
103; Meriden Nat. Bank v. Gallaudet, 120 N. Y., 298; 
McMullan v. Mackenzie, 2 Greene [Ia.], 368; Butler v. 
Finck, 21 Hun [N. Y.], 210; JleDonald v. Matney, 82 
Mo., 358; Partridge v. Ryan, 14° Ill. App. Ct., 598; 
Chamberlain v. Jackson, 44 Mich., 320; Densmore v. 
Mathews, 58 Mich., 616.) In the case at bar evidence had 
been introduced of statements made by Carlin to the effect 
that heand Backus were not copartners, and that the money 
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which Backus had advanced towards paying for the cattle 
was a loan to him, Carlin; and evidence had also been in- 
troduced of statements made by Backus to the effect that 
he had no partner, that Carlin was not his partner. Now 
if these statements of Carlin and Backus were competent 
at all, they afforded some evidence which tended to show 
that no partnership in fact existed between Carlin and 
Backus. On the other hand, Backus testified positively 
that he and Carlin were copartners; that they had reduced 
their agreement of copartnership to writing; that he, 
Backus, when the partnership property should be disposed 
of, was to have back the money he had advanced towards 
purchasing the cattle and one-half the profits of the ven- 
ture. The mortgages made by Carlin and Backus to the 
Boyer-Shelly Company were also in evidence and they re~ 
cited that Carlin and Backus were copartners doing busi- 
ness under the firm name of 8. F. Backus & Co. This evi- 
dence tended to show the existence of a copartnership, and 
the learned district court, by deciding this question of fact, 
usurped the functions of the jury. The serious doubt that 
arises from a consideration of the evidence in this record is 
whether, had the court submitted the question of copartner- 
ship to the jury and it had found that no copartnership ex- 
isted, such finding could have been sustained. However, we 
have no authority to determine this question of fact, and 
do not mean to do so. Whether a copartnership existed 
between Backus and Carlin there was at least some doubt, 
and it was for the jury to say. We might stop here, but 
counsel for the banks have made a somewhat extended 
argument designed to show that as a matter of law it caprot 
be said that a partnership existed between Backus and Car- 
lin from any or all the evidence in this record. We repeat 
that as the facts exist in this case we have no authority to 
decide the question as to whether or not a partnership ex- 
ists between Backus and Carlin, nor do we so decide. A 
partership exists when two or more persons contribute 
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their property or services to be employed jointly in some 
enterprise or business the profit or loss of which is to be 
shared among them in some fixed proportion. (Walker, 
American Law, 227.) Partnership is a contract of two 
or more competent persons to place their money, effects, 
labor, skill, or some or all of them, in lawful commerce 
or business, and to divide the profit or bear the loss in cer- 
iain proportions. (3 Kent, Com., 34.) Sharing the losses 
of a venture is not essential to a copartnership. If there 
js a community of interest in the profits of the business as 
such and not by way of compensation for services ren- 
dered or capital loaned towards the prosecution of the busi- 
ness it is sufficient to constitute a partnership. (Cothran v. 
Marmaduke, 60 Tex., 370; Stevens v. Gainesville Nat. Bank 
62 Tex., 499; Richards v. Grinnell, 63 Ia., 44; Ifunro v. 
Whitman, 8 Hun [N. Y.], 553.) Sharing in the profits 
of an enterprise is prima facie evidence of a copartnership; 
but the presumption of partuership arising from a sharing 
in profits is not a conclusive one and may be rebutted by 
evidence. (fourth Nat. Bank of St, Louis v. Altheimer, 91 
Mo., 190; Lockwood v. Doane, 107 Ill., 235; Oppenheimer 
v. Clemmons, 18 Fed. Rep., 886; Aleehan v. Valentine, 
29 Fed. Rep., 276; Parker v. Canfield, 37 Conn., 250.) 
Community of interests in profits, not by way of com- 
pensation for services rendered or capital loaned, but 
profits as such, and community of interests in the prop- 
erty the subject of the venture, and community of power 
of management of such property are correct tests of co- 
partnership. (Lengle v. Smith, 48 Mo., 276; Beckwith v. 
Talbot, 2 Col., 639; Beecher v. Bush, 45 Mich., 188; Wil- 
coz v. Dodge, 12 Ill. App. Ct., 517; Nebraska R. Co. 
v. Lett, 8 Neb., 251; Gibson v. Smith, 31 Neb., 354.) 
In Strader v. White, 2 Neb., 348, in the third point 
of the syllabus, it is said: “If a person contract with a 
partnership to contribute his services to the enterprise, 
for which he is to be compensated by a proportion of the 
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profits, he becomes a member of the firm, and liable for its 
debts, although he do not stipulate to bear any part of the 
losses.” The rule as here stated is not sustained by the 
weight of authority and can no longer be regarded as law. 
The liability of White in that case was not placed on the 
ground that White became a member of the copartnership 
because he was to receive a proportion of its profits for 
services rendered by him, but his liability was placed ona 
finding made by the jury that White was in fact one of the 
members of the copartnership, though a secret member; 
-and in view of that finding of the jury the case was cor- 
rectly decided, but the rule as stated in the syllabus is too 
broad. This syllabus was practically, though not ex- 
pressly, overruled in Gibson v, Smith, supra. The receipt 
by a party of a share of the profits of a venture merely as 
compensation for services, such party having no interest in 
the property made the subject of such venture, and no 
power in the management or control of such property, does 
not constitute such person a partner. (See the cases collected 
and authorities cited, 17 Am, & Eny. Ency. of Law, p. 
846.) And a loan or advance of money to be invested in 
some enterprise, the lender to have a share of the profits as 
a remuneration for such loan or advancement, he having 
no interest in the property made the subject-matter of the 
business and no power of management or control of such 
property, does not constitute such lender a partner. (See 
the cases collected and the authorities cited, 17 Am. & Eng. | 
Ency. of Law, p. 850.) A material inquiry in this case 
was whether the money advanced by Backus was intended 
by him aud by Carlin to be a mere loan to the latter, and 
another material inquiry was whether Backus, by signing 
a note with Carlin to the Boyer-Shelly Company for these 
cattle, intended thereby merely to lend his credit to Carlin; 
and these questions should have been submitted to the jury. 
2. Counsel for the banks say that when Carlin executed 
the mortgages in question to his clients, he was openly and 
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notoriously in possession of these cattle, and that his clients 
received these mortyages without notice of any claim of 
any one else on the cattle, and that the district court so 
held. Whether Carlin at the time he made the mortgages 
to the banks was in the open and notorious possession of 
the cattle, and whether the banks received their mortgages 
without notice of the mortgages of Waggoner & Birney, 
if material in this case, were questions of fact for the jury, 
and the jury alone had the authority to determine such 
questions of fact. 

3. Counsel for the banks also say that the court held 
that the releases executed by the Boyer-Shelly Company of 
the mortgages made to them amounted to a payment and 
cowplete satisfaction of the mortgages so far as the rights 
of the banks were coucerned. The banks were not preju- 
diced by the releases made of these mortgages by the 
Boyer-Shelly Company, nor by the filing of such releases 
with the county clerk of Knox county. The lien of the 
banks on this property attached, if at all, long before these 
releases were executed, and at a time when the mortgages 
now held by Waggoner & Birney were in full force and of 
record in Knox county. The right of the banks to this 
property is not to be determined by the condition of the 
mortgage record of Knox county at the time they took pos- 
session of the property. Whether Waggoner & Birney, 
by having the Boyer-Shelly Company execute releases of 
these mortgages, and by filing the releases in the office of 
* the county clerk of Knox county, and by paying the 
amount of the notes secured by said mortgages, intended 
thereby to absolutely pay off and discharge the notes se- 
cured by said mortgages, was also a question of fact for the 
jury, to be determined from all the evidence in the case. If 
the intention of Waggoner & Birney was that the mort- 
gage releases should only be filed after it was ascertained 
that Carlin had a clear title to the property, and the mort- 
gage, made by him to them about the 1st of November, 
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for the amount of the mortgages of the Boyer-Shelly 
Company, and the amount of the loan Waggoner & Birney 
‘was to make to Carlin, should be a first lien upon the cat- 
tle, and if the releases were placed by Waggoner & Birney 
with their bankers, not for the purpose of being filed, but 
to be held by them until the title of Carlin to the prop- 
erty should be determined, and the bank, through neglect 
‘or mistake, contrary to the intention of Waggoner & Bir- 
ney, and contrary to their instructions, sent the releases to 
the clerk of Knox county, where they were recorded, then 
such facts did not operate as a payment and discharge of 
the notes and mortgages held by Waggoner & Birney. The 
judgment of the district court is reversed and the cause 
remanded. 


REVERSED AND REMANDED, 


H. C. McEvony v. Davip Rowxanp. 


FILED DECEMBER 5, 1894. No. 5923. 


j. Fraudulent Conveyances: Contracts BETWEEN RELA- 
TIVES: REPLEVIN: INSTRUCTIONS: EVIDENCE. A son sold a 
stock of merchandise to his father. A creditor of the son at- 
tached the goods and the father replevied the property. On the 
trial of the replevin action the court refused to instruct the jury: 
‘‘The court instructs the jury that transactions between rela- 
tives whereby property is transferred from one to another in 
payment of alleged past due indebtedness, by reason of which 
creditors are deprived of their just dues, will be scrutinized 
very closely, and the good faith of such transactions must be 
clearly established.’? Held, That by the iustruction the court 
was requested to direct the jury that the father was required to 
establish the good faith of the sale made to him by his son by 
more than a preponderance of the evidence, and that the court 
did not err in refusing to give the instruction. Stevens v. Car- 
son, 30 Neb., 544, Carson v. Stevens, 40 Neb., 112, and Brownell 
v. Stoddard, 42 Neb., 177, followed and reaffirmed. 


11 
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: EvIpENcg. There was some conflict in the 
evidence and some suspicious circumstances in the transaction 
between the father and the son. The jury found the issues in 
favor of the father. Held, That the verdict was supported by 
the evidence. 


Error from the district court of Holt county. Tried 
below before Bartow, J. 


R. R. Dickson and Jacob Fawcett, for plaintiff in error. 
M. F, Harrington, contra. 


Ragay, C. 


In December, 1890, the Rector-Wilhelmy Company 
brought suit in the district court of Holt county against 
M. T. Rowland and A. E. Rowland, and caused a writ of 
attachment to be issued and levied upon a stock of mer- 
chandise as the property of the latter. David Rowland,. 
the father of M. T. Rowland and A. E. Rowland, then 
brought this action in replevin against H. C. McEvony, 
the sheriff of said county, claiming the ownership and 
possession of the goods attached by said sheriff. There 
was a trial to a jury, with a verdict and judgment in favor 
of David Rowland, and McEvony brings the case here, 
assigning the following errors: 

1. The second and third errors assigned relate to the 
sufficiency of the evidence to sustain the verdict rendered, 
and the first error assigned is that the verdict is contrary 
to law. If the evidence sustains the verdict then it is not 
contrary to the law of the case. David Rowland claimed 
the property replevied under a sale thereof made to him 
by his son, A. E. Rowland. Whether this sale was an 
honest one and made for an honest purpose was the princi- 
pal thing litigated in this action. The evidence, like the 
evidence in most cases of this kind, was conflicting, and 
there are in the evidence some suspicious circumstances, 
but the evidence sustains the verdict. 
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2. The fourth assignment of error is “errors of law oc- 
curring at the trial.” This assignment is too indefinite for 
examination. 

3. The fifth assignment of error is: “That the verdict. 
is contrary to the instruction of the court given upon its 
own motion.” As the charge of the district judge con- 
tains seven separate paragraphs or instructions, we are 
unable to determine at which one this assignment is aimed. 

4. The sixth assignment of error is in the following 
language: “That the court erred in refusing to give in- 
structions 1, 4, 6, 7, 8, and 9, asked by the plaintiff in 
error.” The first of these instructions refused was as fol- 
lows: “The court instructs the jury that transactions be- 
tween relatives whereby property is transferred from one 
to another in payment of alleged past due indebtedness, by 
reason of which creditors are deprived of their just dues, 
will be scrutinized very closely, and the good faith of such 
transactions must be clearly established.” Stevens v. Car- 
son, 30 Neb., 544, was a suit between a wife and her hus-. 
band’s creditors. The district court instructed the jury as 
follows: “The jury are instructed that in a contest between 
the wife and the creditors of her husband in regard to 
property transferred to her by him there is a presumption 
against her which she must overcome by affirmative proof 
and prove beyond question.” ‘The jury are instructed 
that in a contest between the wife and the creditors of her 
husband in regard to property transferred to her by him 
there is a presumption against her which she must over- 
come by affirmative proof and prove beyond question the 
bona fides of said sale.” These instructions were held by 
this court to be erroneous, as they required the wife to show 
the good faith of the transaction between herself and hus- 
band beyond a reasonable doubt. Norvat, J., speaking 
for the court, said: “ Where a debtor transfers property to 
his wife and such transfer is contested by the creditors of 
the husband, the presumption is against the bona fides of 
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the transaction, and the law places the burden upon the 
wife to show that the sale was not made to defraud the 
creditors of the husband; but she is not required to satisfy 
the jury in such a case beyond question that the sale was an 
honest one. A preponderance of the evidence is all that 
is required.” To the same effect see Carson v. Stevens, 40 
Neb., 112; Brownell v. Stoddard, 42 Neb., 177. Now the 
word “clearly” means without uncertainty; and in the case 
at bar the court was asked to instruct the jury, not only 
that the transaction between David Rowland and his son 
should be closely scrutinized, and that the burden of proof 
was on David Rowland to establish the good faith of the 
transaction between himself and son by a preponderance of 
the evidence, but that the good faith of the transaction be- 
tween David Rowland and his son must be made to appear 
without uncertainty. This was more than the law required. 
The burden was on David Rowland to establish by a pre- 
ponderance of the evidence that the sale to him from his 
son was made in good faith, for a valuable consideration, 
and without intent to hinder, delay, or defraud the son’s 
creditors; but David Rowland was not obliged to establish 
these facts, or either or any of them, clearly, without un- 
certainty, beyond question or beyond a reasonable doubt. 
The court did not err in refusing to give the instruction, 
and as the assignment is to all the instructions, or the 
court’s refusal to give them all, it must be overruled. 

5. The seventh assiynmient is in the following language: 
“That the verdict is contrary to instructions numbered 2, 
3, and 5, given by the court at the request of the plaintiff 
in error.’ The substance of these instructions is that the 
law presumes every sale of personal property to be fraud- 
ulent and void as against creditors of the seller, unless a 
change of the possession of the property follows the sale; 
that the burden of proof was on David Rowland to show 
that the transaction between him and his son, A. E. Row- 
land, was one had in good faith, and to establish that fact 
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by a preponderance of the evidence; that the jury was to 
determine from all the surrounding circumstances in evi- 
dence whether the change of possession from A. E. Row- 
land to David Rowland was an actual, real, and continued 
change or a shift or pretense. The issues of fact sub- 
mitted by these instructions were resolved by the jury in 
favor of David Rowland, and we cannot say that the find- 
ing of the jury is in any respect contrary to these instruc- 
tions or any of them. 

6. The eighth assignment of error is in the following 
language: “That the court erred in giving instruction No. 
5, given by the court upon its own motion.” The plaintiff 
in error took no exception to the giving of this instruction, 
and for that reason we cannot review the assignment, 

7. The ninth assignment of error is: “That the court 
erred in giving instructions numbered 1, 2, 3, and 4, given 
by the court at the request of David Rowland.” The 
second of these instructions was as follows: “If you find 
for the plaintiff in this case, you will also find by your 
verdict the value of the property taken by the defendant 
sheriff, and the measure of plaintiff’s recovery will be the 
value of the goods with interest thereon at the rate of seven 
per cent per annum from December 20,1890.” As the court 
did not err in giving this instruction, and as the assignment 
is to all the instructions en masse, it must be overruled. 

8. The tenth and eleventh assignments of error are that 
the damages are excessive, and that the court erred in not 
granting the plaintiff in error a new trial on the ground 
of newly-discovered evidence. Neither of these points is 
argued in the brief of counsel, and we therefore conclude 
that they are abandoned. 

9. The final assignment of error is that the court erred 
in overruling McEvony’s motion for a new trial. What 
has already been said disposes of this assignment. 

There is no error in the record and the judgment of the 
district court is 

AFFIRMED, 
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JAMES T. WILLIS V. STATE OF NEBRASKA, 


FILED DECEMBER 5, 1894. No. 7155. 


~y 


. Criminal Law: Proor or Conression: Cross-EXAMINATION 
oF WITNESs. In the trial of a criminal case, when the state 
calls a witness for the purpose of proving a confession made by 
the prisoner, before the witness is allowed to detail such infor- 
mation, it is the privilege of defendant’s counsel to cross- 
examine the witness as to the circumstances under which the 
confession proposed to be detailed was made. 


: In such case, if the defendant’s counsel 
neglect to cross-examine tbe witness before he answers, and the 
answer is responsive to the inquiry, error cannot be predicated 
on the refusal of the trial court to strike out the answer of the 
witness, 


$e 


: WITNESSES: PROOF OF INTOXICATION. In the trial of a 
criminal case it is competent for the state in rebuttal to show 
that a witness who testified for the defendant was intoxicated at 
the time of the happening of the events about which such witness 
has testified. Hill v. State, 42 Neb. , 503, reaffirmed. 


Murder: REASONABLE Dousr: INsrRucTION. In a murder 
trial the court instructed the jury : ‘A doubt to justify an ac- 
quittal must be reasonable, and it must arise from a candid and 
impartial investigation of all the evidence in the case; and un- 
less it is such that were the same kind of doubt interposed in 
the graver transactions of life it would cause a reasonable and 
prudent man to hesitate and pause, it is insufficient to authorize 
a verdict of not guilty.” Held, That the instruction was cor- 
rect. Polin v. State, 14 Neb., 540, reaffirmed. 


* 


In a murder trial the court instructed 
the jury: ‘‘ The court further instructs the jury, as a matter of 
law, that the doubt which the juror is allowed to retain on his 
own mind, and under which he should frame his verdict of not 
guilty, must always be a reasonable one. A doubt produced by 
undue sensibility in the mind of any juror in view of the con- 
sequences of his verdict is not a reasonable doubt, and a juror 
is not allowed to create sources or materials of doubt by resort- 
ing to trivial or fanciful suppositions and remote conjectures ag 
to.possible states of facts differing from that established trom the 
evidence. You are not at liberty to disbelieve as jurors, if from 
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the evidence you believe as men. ‘Your oath imposes on you no 
obligation to doubt where no doubt would exist if no oath nad 
been administered. The jury are instructed that if, after a 
careful and impartial consideration of all the evidence in the 
case, they can say they feel an abiding conviction of the guilt 
of the defendant, and are fully satisfied to a moral certainty of 
the truth of the charge made against him, then the jury are 
satisfied beyond a reasonable doubt.’? Held, That the instruc- 
tien was correct in every respect. 


: INSTRUCTION: Maice. Insuch trial the courtinstructed 
the jury: “If one with deliberation and premeditation uses a 
deadly weapon * * * and shoots another intentionally, and 
such other, * * * in consequence thereof, dies, the person 
thus shooting is held responsible for the death, and if the kill- 
ing is neither justifiable nor excusable in law, is liable to be 
punished for murder in the first degree.” Held, That the in- 
struction was erroneous, as the element of malice was omitted - 
therefrom, but that the giving of it was not prejudicial to the 
plaintiff in error, as the court in other instructions had charged 
that in order for the killing of the deceased to be-murder in the 
first degree that the plaintiff in error must have kilied him pur-~ 
posely and of deliberate and premeditated malice. 


6. 


%. Homicide: SELF-DEFENSE: INSTRUCTION. Willis was tried 
for murder in the first degree for the killing of Bates. His de- 
fense was self-defense. The evidence tended to show that 
Bates had repeatedly made threats against Willis, and that 
these threats had ‘been communicated to the latter; that at the 
time of the homicide Bates was in the saloon of Willis; that a 
quarrel arose between them, and Willis ordered Bates to leave 
the saloon; that Bates declined to do this, but took off his coat 
and walked up in front of the bar behind which Willis was 
standing and said, “I can do you,” at the same time putting his 
hand behind him or into his hip pocket, at which moment 
Willis shot him. The court charged the jury: “To justify the 
taking of life in self-defense it must appear from the evidence 
that the defendant not only really and in good faith endeavored 
to decline any further trouble, and to escape from his assailant 
before the fatal shot was fired, but it must also appear that the 
circumstances were such as to excite the fears of a reasonable 
person that the deceased intended to take his life or do him 
great bodily harm, and also that the defendant really acted un- 
der the influence of these fears and not in a spirit of revenge.’’ 
Held, Erroneons, because (1) if Willis, at the time Bates ap- 
proached him, honestly believed, as a reasonable human being, 


104 NEBRASKA REPORTS. [ Vou. 42 


Willis v. State. 


that Bates was about to take his life or to do him serious bodily 
harm, the law did not require him to fly; (2) be had a right to 
stand his ground and make such defense as he honestly helieved,. 
as a reasonable human being, was absolutely necessary to pro- 
tect himself from death or serious injury; (3) that the common 
Jaw rule—to justify a party assaulted in taking the life of his. 
assailant he must ‘‘retreat to the wall’—was not applicable to 
the facts in this case; (4) nature has endowed all living beings. 
with the love of life and the instinct of self-preservation. Man 
is no exception to this law; and when he is unlawfully attacked 
and the circumstances surrounding him fix in his mind a sin-- 
cere conviction that his life is endangered or his body in immi- 
nent peril, he may lawfully do that thing which in his judgment, 
as a reasonable human being, he honestly deems absolutely nec~ 
essary to protect his life or save his body from serious injury. 
Parrish v. State, 14 Neb., 60, distinguished. 


8. Criminal Law: Motion To QuAsH VERDICT. Filing a motion 
to quash a verdict more than three days after its rendition is. 
equivalent to amending a motion for a new trial at that time, 
which cannot be done. 


9. Murder: InroRMATION. The information charging plaintiff im 
error with the crime of murder in the first degree and on whick 
he was tried, set out in the opinion and in all things approved. - 


Error to the district court for Dakota county. Tried 
below before Norris, J. 


Statements of facts and proceedings appear in the opin- 
ion of the commissioner. 


Jay & Beck and W. P. Warner, for plaintiff in error: 


The fourteenth instruction, given by the court on its own 
motion, was erroneous. (Leonard v. Territory, 7 Pac. Rep. 
[ Wash.], 873; Commonwealth-v. Miller, 139 Pa. St., 77.) 

The court erred in giving the fifteenth instruction on its 
own motion. It is erroneous to give an instruction which 
is more in the nature of an argument than a statement of 
the law. (Dunn v. People, 109 Ill., 635; Ludwig v. Sager, 
84 Ill., 99; State v. Orr, 64 Mo., 339; Morris v. Lachman, 
8 Pac. Rep. [Cal.], 799.) 
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The sixteenth instruction was erroneous in omitting the 
question of malice. (People v. Sweeney, 55 Mich., 586; Me- 
Claine v. Territory, 25 Pac. Rep. [Wash.], 453.) 

The seventeenth instruction was not a correct statement. 
of the law. (Long v. State, 23 Neb., 34.) 

The eighteenth instruction, given by the court on its mo- 
tion, was erroneous. (Brinkley v. State, 8 So. Rep. [Ala.], 
22; Jones v. State, 76 Ala., 8; Cary v. State, 76 Ala., 78; 
Perkins v. State, 47 N. W. Rep. [Wis.], 827; Pond v. Peo- 
ple, 8 Mich., 150; Burgess v. Territory, 19 Pac. Rep. [Mo.], 
558; Stoneham v. Commonwealth, 108. E. Rep. [Va.], 238; 
Erwin v, State, 29 O.St., 186; State v. Evans, 10 8, E. Rep. 
[W.. Va.], 792; United States v. Wiltberger, 3 Wash. [U. 
S.], 515; Vollmer v. State, 24 Neb., 838; Runyan v. State, 
57 Ind., 84; People v. Hull, 49 N. W. Rep. [Mich.], 288; 
People v. Kuehn, 53 N. W. Rep. [Mich.], 721; Hurd v. 
People, 25 Mich., 405; People v. Lilly, 38 Mich., 270; Peo- 
ple v. Lennon, 71 Mich., 298; Jones v. State, 17 Tex. App., 
602; Bell v. State, 20 Tex. App., 445; Spearman v. State, 
23 Tex. App., 224; Brumley v. State, 21 Tex. App., 222; 
Patillo v. State, 3 SW. Rep. [‘Tex.], 766; Horbach v. State, 
. 43 Tex., 242.) 

Instructions twenty and twenty-one, given by the court 
on its own motion, were erroneous. (Lang v. State, 18. W.. 
. Rep. [Tenn.], 319; State v. Banks, 73 Mo., 592.) 

The verdict was a privy verdict, and void, and should 
not have been received by the judge. (Young v. Seymour,, 
4 Neb., 86; Longfellow v. State, 10 Neb., 105; Hobart v. 
Hobart, 45 Ia., 503; Wightman v. Karsner, 20 Ala., 446; 
Brumley v, State, 20 Ark., 77.) 

The motion filed by plaintiff in error in arrest of judg- 
ment should have been sustained. (Schaffer v. State, 22. 
Neb., 557; Fouts v. State, 8 O. St., 98; Robbins v. State, 8 
O. St., 131; Kain v. State, 8 O. St., 306; Hagan v. State, 
10 O. St., 459; State v. Brown, 21 Kan., 38; Leonard v. 
Territory, 7 Pac. Rep. [Wash.], 872; State v. McCormick, 
27 Ia., 402.) 
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George H. Hastings, Attorney General, for the state: 


The motion to strike out the testimony of the witness 
Schmied was properly overruled. (Anderson v. State, 25 
Neb., 550; Clough v. State, 7 Neb., 322.) 

The fourteenth paragraph of the instructions given by 
the court upon its own motion was a correct statement of 
the law pertaining to reasonable doubt. (filler v. People, 
39 Il., 457; Commonwealth v. Webster, 5 Cush, [Mass.], 
295; State v. Ostrander, 18 Ia., 458; Arnold v. State, 23 
Ind., 170; May v. People, 60 Ill., 119.) 

The fifteenth instruction is sustained by St. Louis v. State, 
8 Neb., 416. 

The sixteenth instruction correctly stated the law of the 
subject to which it pertained. (Preuit v. People, 5 Neb., 
384; State v. Turner, Wright [O.], 20; Hill v. Common- 
wealth, 2 Gratt. [Va.], 595.) 

The seventeenth instruction was without error. (Bartling 
v. Behrends, 20 Neb., 215; Campbell v. Holland, 22 Neb., 
607.) 

The following cases are cited to sustain the eighteenth 
instruction: Parrish v. State, 14 Neb., 67; Harrison v. 
Harrison, 43 Vt., 417 ; State v. Sloan, 47 Mo., 604; State 
», Collins, 32 Ta, 36; Slate v. Goodrich, 19 Vt, 116; 
Commonwealth v. Crawford, 8 Phila. [Pa.], 490 ; State v 
Wood, 53 Vt., 560; Kendall v. State, 8 Tex. Ape, 569; 
Slate v. Dizon. 75 N. Car., 275; Presser v. State, 77 Ind., 
274; People v. Coughlin, 65 Mich., 704; State v, Matthews, 
78 N. Car., 523; Duncan v. State, 49 Ark., 543; Runyan 
v. State, 57 Ind., 80; People v. Gonzales, 71 Cal., 569; 
Fortenberry v. State, 55 Miss., 403; Steinmeyer v. People, 
95 IIl., 383; State v. Parker, 96 Mo., 382; State v. Don- 
nelly, 69 Ia., 705; Panton v. People, 114 Ill., 505; State 
v. Partlow, 90 Mo., 608; Gallagher v. State, 3 Minn., 185; 
People v. Williams, 32 Cal., 280; People v. Campbell, 30 
Cal., 312; Stewart v. State, 1 O. St., 66; People v. Ander- 
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son, 44 Cal., 65; State v. Quin, 3 Brey. [S. Car.], 515; 
People v. Doe, 1 Mich., 451; Patten v. People, 18 Mich., 
314; Cotion v, State, 31 Miss., 504; Oliver v, State, 17 Ala., 
587; Dupree v. State, 33 Ala., 380; State v. Benham, 23 
Ta., 154; State v. Burke, 30 Ia., 331; Noles v. State, 26 
Ala, 31; Dill v. State, 25 Ala., 15. 

, The nineteenth instruction is not erroneous. ( Vollmer v. 
State, 24 Neb., 844; Panton v. People, 5 Am. Crim, Rep. 
[Ill.], 425, note, and cases; Barnards v. State, 88 Tenn., 
229; White v. Territory, 3 Wash. Ter., 397.) 

Words and epithets, however irritating they may be, are 
no excuse for making a felonious assault. (Wharton, Homi- 
cide, sec. 393, and cases.) 

If a party to the cause have knowledge of any circum- 
stances tending to disqualify certain jurors from serving in 
a particular case, he cannot hold back these facts until after 
the rendition of a verdict, and then produce them in sup- 
port of a motion for a new trial. (Tomer v. Densmore, 8 
Neb., 384; Palmer v. People, 4 Neb., 75; Thompson & 
Merriam, Juries, sec. 275.) 

The information was sufficient. (Fonie v. State, 8 O. St., 
98; Shaffer v. State, 22 Neb., 557.) 


J.J. McAllister, also for the state. 


Ragan, C. 


James T. Willis in the district court of Dakota county 
was found guilty by a jury of the crime of manslaughter 
for the killing of one Amberry Bates, and he brings the 
judgment pronounced against him on such finding here for 
review, assigning the following errors: 

1. That the court erred in overruling plaintiff in error’s | 
motion to strike out the testimony of one Schmied, a wit- 
ness who testified on the trial of the case on behalf of the 
state. Schmied, without any objection on the part of 
plaintiff in error, had testified that he resided in Dakota 
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City, where the killing of Bates occurred; that he was en- 
gaged in the publishing of a newspaper at that place, and 
acquainted with the plaintiff in error and had been for some 
years; that on the day of the killing of Bates, and very 
soon thereafter, he went to the saloon of the plaintiff in 
error, where Bates was killed, and there had a conversation 
with the plaintiff in error in reference to the homicide. He 
then testified that on the same evening between 7 and 8 
o’clock, in the sheriff’s office, he had another conversation 
with the plaintiff in error, and thereupon he was asked by 
counsel for the state this question: “Q. What, if anything, 
did Mr. Willis say in that conversation? A. Why, we 
were down there, and I says, ‘Would you like to make a 
statement for publication, and he says ‘No.’ ‘Well,’ I 
says, ‘I didn’t know but what maybe you wanted to state 
the facts.’ I says, ‘It would be better to give the facts than 
the rumored report any time.’” Counsel for plaintiff in 
error then moved the court to strike out the above testi- 
mony, for the reason that the expression used by the wit- 
ness, “It would be better to give the facts than the rumored 
report any time,” was an inducement held out to the 
plaintiff in error to make a statement. No objection was 
made to the question propounded to Schmied, nor did 
counsel cross-examine nor seek to cross-examine him before 
he answered, as to whether any threats were made or in- 
ducements held out to induce the plaintiff in error to make 
the statement he did. In the trial of a criminal case, 
where the state calls a witness for the purpose of proving 
a confession made by the prisoner, before the witness is 
allowed to detail such information it is the privilege of de- 
fendant’s counsel—and the better practice—to cross-examine 
the witness as to tle circumstances under which the con- 
 fession proposed to be detailed was made. Counsel cannot 
wait until the witness has answered and then move to strike 
the statement from the record, if the answer is responsive 
to the inquiry. The assignment of error, however, is. 
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without merit, for the reason that the witness in the testi- 
mony which it was moved to strike out made no statement 
of any confession made to him by the plaintiff in error as 
to whether he committed the crime with which he was 
charged. He declined to make a statement, saying that he 
would tell his story before a coroner’s jury. — 

2. That the court erred in overruling objections made 
by plaintiff in error to the evidence of one Rathbun. One 
Brown was a witness for the state, and testified that he was 
present at the homicide; saw Willis shoot Bates, and that 
after he had shot him and he fell Willis walked up to 
where Bates was lying and shot him again. One Endersby 
was called as a witness for Willis and testified that he was 
present at the homicide and also testified that said Brown 
was not present. On rebuttal the state called the witness 
Rathbun, and he testified that he saw the witness Endersby 
within five minutes after the shooting of Bates occurred, 
He was then asked by the state this question: ‘Did you 
notice his condition as to whether he was intoxicated 
or not?” To this the counsel for plaintiff in error ob- 
jected, on the ground that the evidence was incompetent, 
irrelevant, immaterial, and not rebuttal. The objection 
was overruled and the plaintiff in error excepted. In Hill 
v, State, 42 Neb., 503, Hill was being tried for murder and 
called a witness who testified in his behalf. The state, on 
cross-examination of this witness, asked him if he had not 
been arrested for vagrancy, drunkenness, and other misde- 
meanors. Hill took an exception to this, and assigned the 
action of the court in permitting this witness to be thus 
cross-examined as error. This court, speaking through 
Post, J., said: “The limits within which cross-examination 
will be allowed respecting the past life of a witness other 
than the defendant in a criminal prosecution, for the pur- 
pose of affecting his credibility, rests in the discretion of 
the trial court.” The evidence offered, and the admission 
of which is assigned as error here, was competent, material, 
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and relevant, and, following the rule of Hill v. State, supra, 
it would have been competent for the state, by cross-exami- 
nation of Endersby himself, for the purpose of affecting 
his credibility as a witness, to show that he was intoxicated 
at the time of the killing of Bates; and we know of no 
rule of law that prevented the state from showing that fact 
by any competent evidence on rebuttal. The jury was 
entitled to know whether Endersby heard and understood 
the matters and things about which he testified as a sober 
man of ordinary intelligence, or whether his sight, hearing, 
and understanding, or either or any of them, were at the 
time affected by intoxicants. 

3. That the court erred in giving to the jnry on its own 
motion instruction No. 14, as follows: “The rule of law 
which clothes every person accused of crime with the pre- 
sumption of innocence, and imposes upon the state the 
burden of establishing his guilt beyond a reasonable doubt, 
is not intended to aid any one who is in fact guilty of crime 
to escape, but is a humane provision of law, intended, so 
far as human agencies cau, to guard against the danger of 
any innocent person being unjustly punished. A doubt to 
justify an acquittal must be reasonable, and it must arise 
from a candid and impartial investigation of all the evi- 
dence in the case; and unless it is such that were the same 
kind of doubt interposed in the graver transactions of life 
it would cause a reasonable and prudent man to hesitate 
and pause, it is insufficient to authorize a verdict of not 
guilty. If, after considering all the evidence, you can say 
you have an abiding conviction of the truth of the charge, 
you are satisfied beyond a reasonable doubt.” The criti- 
cism on this instruction is the language, “and unless it is 
such that were the same kind of doubt interposed in the 
graver transactions of life it would cause a reasonable and 
prudent man to hesitate and pause, it is insufficient to an- 
thorize a verdict of not guilty.” In Polin v. State, 14 
Neb., 540, Polin was prosecuted for murder. The district 
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court instructed the jury: “The proof is deemed to be be- 
yond a reasonable doubt when the evidence is sufficient to 
impress the judgment and understanding of ordinarily 
prudent men with a conviction on which they would act in 
their most important concerns or affairs in life;” and this 
court held the instruction to be correct. In May v. People, 
60 Ill., 119, a reasonable doubt was defined as follows: 
“A reasonable doubt, beyond which the jury should be 
satisfied in a criminal case before finding the accused guilty, 
is one arising from a candid and impartial investigation of 
all the evidence, and such as in the graver transactions of 
life would cause a reasonable and prudent man to hesitate 
and pause.” (See, also, Dunn v. People, 109 Ill., 635.) 
The instruction assailed was correct. 

4, That the court erred in giving on its own motion in- 
struction No, 15, as follows: “The court further instructs 
the jury, as a matter of law, that the doubt which the juror 
is allowed to retain on his own mind, and under which he 
should frame his verdict of not guilty, must always be a 
reasonable one. A doubt preduced by undue sensibility in 
the mind of any juror in view of the consequences of his 
verdict is not a reasonable doubt, and a juror is not al- 
lowed to create sources or materials of doubt by resorting 
to trivial or fanciful suppositions and remote conjectures 
as to possible states of facts differing from that established 
by the evidence. You are not at liberty to disbelieve as 
jurors, if from the evidence you believe as men. Your 
oath imposes on you no obligation to doubt where no doubt 
would exiat if no oath had been administered. The jury 
are instructed that if after a careful and impartial consid- 
eration of all the evidence in the case they can say they feel 
an abiding conviction of the guilt of the defendant, and 
are fully satisfied to a moral certainty of the truth of the 
charge made against him, then the jury are satisfied be- 
yond a reasonable doubt.” The objections made to this 
instruction are, first, that it does not properly define a rea- 


112 NEBRASKA REPORTS. [Vou 43 
Willis v. State, 


sonable doubt. In St. Louis v. State, 8 Neb., 416, St. Louis 
was on trial for murder, and the district court instructed the 
jury: “Absolute, unequivocal, positive certainty is not re- 
quired in any case. Mere speculation or contingent doubt 
may be found in connection with almost all human affairs. 
Absolute, unequivocal, mathematical certainty is rarely at- 
tainable, and this would be a degree of perfection not re- 
quired of the jury by the laws.” On error proceedings to 
this court Lake, J., said: “ Perhaps there is a greater and 
more dangerous display of adjectives indulged in here than 
was necessary, or even advisable, but we do not think there 
is any reason to suppose that the jury were at all misled 
thereby. * * * And as to theuse of the word ‘unequivocal,’ 
to which exception is particularly taken, we can see no objec- 
tion to i¢ in this connection. The object of the instruction 
* * * was to impress the minds of the jury with the 
impropriety of indulging in unreasonable, captious doubts, 
as is not unfrequently done, in order to escape the legiti- 
mate effect of morally satisfactory evidence.” The second 
objection to the instruction js that it does not enunciate a 
proposition of law but is in the nature of argument. In 
Dunn v. People, 109 TIL, 635, an instruction much like the 
one under consideration was held by that court to be more 
like an argument than a proposition of law, and declared 
to be erroneous. There is, however, a difference between 
the instruction in the [llinois case and the one under con- 
sideration. For our part we entirely approve of this in- 
‘struction given by the trial court. The doubt on which a 
juror predicates his verdict of not guilty must always be a 
reasonable one; and a doubt prodnced by undue sensiblity 
in the mind of a juror in view of the consequences of his 
verdict is not a reasonable doubt. Nor can a juror law- 
fully conjecture the existence of a fact not warranted by 
the evidence, and say that a doubt predicated thereon is a 
reasonable one. Jurors may not lawfully disbelieve as 
jurors if from the evidence they would believe as men. 
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The oath taken by a juror does not impose on him an 
obligation to doubt where no doubt would exist if no oath 
had been administered; and if from all the evidence in the 
case the jury have an abiding conviction of the guilt of the 
defendant, and are satisfied to a moral certainty that he is 
guilty of the charge made against him, then the jury is 
satisfied beyond a reasonable doubt. These are the propo- 
sitions enunciated by the instruction, and they are uot 
arguments; they are propositions of law as sound as they 
are sensible. 

5. That the court erred in giving on its own motion in- 
struction No. 16, as follows: “The court further instructs 
the jury that in criminal law a person is always held to in- 
_ tend the natural and probable results of his own acts, un- 

less the contrary is made to appear from the evidence; and 
‘if one with deliberation and premeditation uses a deadly 
weapon like a pistol and shoots another intentionally and 
such other is wounded, and in consequence thereof dies, the 
person thus shooting is held responsible for the death, and 
if the killing is neither justifiable nor excusable in law he 
is liable to be punished for murder in the first degree.” 
The just criticism on this instruction is that the element of 
malice is omitted; but the court was not obliged to use in 
every instruction the terms “purposely and of deliberate 
and premeditated malice” found in the statute. The court 
told the jury in its third instruction that if the killing of 
Bates was done purposely and with deliberate and premedi- 
tated malice it was murder in the first degree; and in the 
seventh instruction he told the jury that in order for the 
killing of Bates to have been murder in the first degree, 
Willis must have killed him purposely and of deliberate 
and premeditated malice. This we think was sufficient. 
(People v. Bawden, 27 Pac. Rep. [Cal.], 204.) 

6. That the court erred in giving on its own motion 
the seventeenth instruction, as follows: ‘In considering 
whether the killing of Amberry Bates was justifiable on 

12 
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the grounds of self-defense, you should consider all the cir- 
cumstances attending the killing, the conduct of the parties. 
at the time and immediately prior thereto, and the degree 
of force used by the prisoner in making what he claimed 
to be this self-defense as bearing upon the question, whether 
the shot or shots were actually fired in self-defense or 
whether fired in carrying out an unlawful purpose.” The 
criticisms on this instruction are two: First, that the court 
submitted to the consideration of the jury the degree of 
force used by Willis in defending himself against the de- 
ceased; and, second, that the words “in evidence” should 
have been included in the phrase “they should consider all 
the circumstances attending the killing.” There is no 
merit in either one of these objections. 

7. That the court erred in giving on its own motion in- 
struction No. 18, as follows: “To justify the taking of life 
in self-defense it must appear from the evidence that the 
defendant not only really and in good faith endeavored to 
decline any further trouble and to escape from his assailant 
before the fatal shot was fired, but it must also appear that 
the circumstances were such as to excite the fears of a rea- 
sonable person that the deceased intended to take his life, 
or do him great bodily harm, and also that the defendant 
really acted under the influence of these fears, and not in a 
spirit of revenge.” The defense of Willis to the charge 
upon which he was tried was that he killed Bates in self- 
defense. By this instruction the court told the jury that 
for Willis to. make out his defense it must appear from the 
evidence that he in good faith endeavored to decline any 
further trouble with Bates and endeavored to escape from 
him before he shot him. In Parrish v. State, 14 Neb., 60, 
it was held: “In case of personal conflict resulting in 
death, in order to prove the defense of justifiable homicide, 
it must appear that the party killing had endeavored by 
all reasonable means, before giving the fatal blow, to escape 
from the scene of the difficulty.” It appears from the re- 
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ported opinion in that case that Parrish killed the deceased 
while he was retreating and endeavoring to escape from a 
crowd of which Parrish was one. In view of the facts 
there can be no question as to the correctness of the rule as 
applied to the evidence in that case. In Pond v. People, 8 
* Mich., 150, it is said: “ Whenever a forcible felony is at- 
tempted against a person or property, the person resisting 
the attempt is not obliged to retreat, but may pursue his 
adversary, if necessary, till he finds himself out of danger. 
But he may not properly take life if the evil may be pre- 
vented by other means within his power.” In Erwin v. 
State, 29 O. St., 186, the facts were: A controversy had 
arisen shortly before the homicide, between Erwin and the 
deceased as to the possession of a building or shed. Er- 
win’s tools had been thrown out of the shed, and he re- 
placed them and locked the bnilding, and the locks were 
afterwards broken. On the day of the homicide Erwin 
was in the shed securing his tools, and the deceased was 
near his own house and close by the shed, when angry 
words passed between the deceased and Erwin. The de- 
ceased, with an axe on his shoulder, approached in a threat- 
ening manner the shed where Erwin was, and as he ap- 
proached Erwin warned him not to enter the shed. The 
deceased did not heed the warning and advanced to the 
shed within striking distance of Erwin, and the latter shot 
and killed him. The court held: ‘“ Where a person in the 
lawful pursuit of his business, and without blume, is vio- 
lently assaulted by one who manifestly and maliciously 
intends and endeavors to kill him, the person so assaulted, 
without retreating, although it be in his power to do so 
without inereasing his danger, may kill his assailant if 
necessary to save his own life or prevent enormous bodily 
harm.” To the same effect see Perkins v. State, 47 N. 
W. Rep. [ Wis. ], 827; Stale v. Sloan, 47 Mo., 604; Presser 
v. Slate, 77 Ind., 274; State v. Burke, 30 Ia., 331; Patillo 
v. Slate, 3S, W. Rep. [Tex.], 766. In the case at bar the 
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evidence tended to show that Bates was a large and power- 
ful man, of a quarrelsome’ disposition, especially so when 
drinking; that he had repeatedly made threats against 
Willis, and that these threats had been communicated to 
the latter; that on the afternoon of the homicide Bates was 
in the saloon of Willis and had been drinking intoxicating 
liquors; that a quarrel arose between Bates and Willis and 
Willis ordered Bates to leave the saloon; that Bates de- 
clined to do this, but took off his coat and throwing it on 
a counter or table walked up in front of the bar behind 
which Willis was standing and said: “I can do you,” at 
the same time putting his hand behind him or into his hip 
pocket, at which moment Willis shot him. Keeping in 
view the facts of this case, we think the instruction, in so 
far as it told the jury that to justify Willis in taking the 
life of Bates in self-defense, it must appear from the evi- 
dence that Willis endeavored to escape from Bates before 
shooting him, waserroneous, If Willis, at the time Bates 
approached him and put his hand behind him, honestly 
believed, as a reasonable human being, that Bates was about 
to attempt to take his life or to do him serious bodily harm, 
the law did not require him to fly. He had a right to 
stand his ground and make such defense as he honestly be- 
lieved was absolutely necessary to protect himself from 
‘death or serious injury. The rule of the common law that 
to justify a party assaulted in taking the life of his assail- 
ant he “must retreat to the wall” is not applicable to the 
facts in this case. That rule probably had its origin in an 
age before the use of fire-arms and gunpowder became 
general, The common law rule, however, is a general one 
and varies with the circumstances of each case. If the 
encounter between Bates and Willis had taken place in 
an open field or in a street, the instruction of the court 
‘would have been less objectionable and less prejudicial to 
the plaintiff in error. Willis was in his own house, en- 
‘gaged in the pursuit of his business, and to say to the jury 
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that when Bates approached him with threatening gestures, 
if Willis honestly believed that Bates was then about to 
shoot him or make an assault upon him which might result 
in seriously injuring him or depriving him of his life, that 
at that moment it was his duty to endeavor to escape, was 
equivalent to telling the jury that it was the duty of Wil- 
lis at the time to fly, though by so doing his danger might 
be augmented. Nature has endowed all living beings with 
the love of life and the instinct of self-preservation. Man 
is no exception to this law; and when he is unlawfully at- 
tacked, and the circumstances surrounding him fix in his 
mind a sincere conviction that his life is endangered or his 
body in imminent, peril, he may lawfully do that thing 
which in his jndgment as a reasonable human being, he’ 
honestly deems absolutely necessary to protect his life or 
save his body from serious injury. 

8. That the court erred in giving on its own motion in- 
struction No. 20, as follows: “You are instructed that 
mere words, however irritating, are no excuse for a felo- 
nious assault, and although you may believe from the evi- 
dence that insulting and opprobious epithets were used by 
the deceased, Amberry Bates, to the defendant James T. 
Willis, yet if said defendant Willis immediately revenged 
himself by using a revolver and shooting and killing the 
said Amberry Bates, then the defendant is guilty and you 
should so find from your verdict.” Under the evidence in 
the case this instruction was correct. 

9. That the court erred in giving instruction No. 21, as 
follows: “You are instructed that the fact that the de- 
ceased, Amberry Bates, may or may not have been of a 
quarrelsome disposition, or that he may have made assaults 
upon other parties, does not affect the nature of the act of 
killing him.. Such testimony is admissible only as it may 
tend to throw light upon the question as to whether or not 
the defendant acted in self-defense, and can only be consid- 
ered by you for this purpose. If you find beyond a rea- 
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sonable doubt that the killing was not done in self-defense, 
then the act was murder or manslaughter, and the character 
of the deceased is immaterial, and it matters not whether 
he wasa good ora bad man.” This instruction was correct. 

10. That the court erred in refusing to give instruction 
No. 16, requested by the plaintiff in error. It is as follows: 
“The court instructs the jury, as a matter of Jaw, that the 
evidence of communicated threats, made by the deceased 
against the defendant, is intended to shed light upon the 
mental attitude of the prisoner towards the deceased when 
the homicide occurred. ‘“Uncommunicated threats are 
evidence of the mental attitude of the deceased towards the 
prisoner. Both are admissible when such threats have 
been made, recently before the killing, by the deceased 
against the accused, and uncommunicated to him before the 
killing. It is proper to permit the defendant to prove that 
on occasions recently before the killing the deceased threat- 
ened to others, upon more than one occasion, to kill the de- 
fendant, although it does not appear that such threats were 
ever communicated to the defendant before the killing.” 
There was no error in refusing to give this instruction, for 
the reason that the court had already given the substance 
of it in instructions 10, 11, and 13, given at the request of 
the plaintiff in error. 

11. The verdict in this case was rendered on the 7th 
day of Apri]. On the 9th day of April a motion for a 
new trial was filed. On the 19th of April the plaintiff in 
error filed a motion to quash the verdict, for the reason 
that the same was not returned or delivered in open court. 
We will not consider this error, for the reason that it was 
not assigned in the motion for a new trial. IEf this verdict 
was not returned in open court, the plaintiff in error knew 
that at the time he filed his motion for a new trial, and 
should have made that one of the grounds thereof. Filing 
a motion to quash a verdict more than three days after its 
rendition is equivalent to amending the motion for a new 
trial, which cannot be done. 
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12. The next error alleged is that the court erred in not 
sustaining the motion of the plaintiff in error for a new 
trial on the third ground alleged in said motion, namely, 
that one David Waterman, one of the jurors who tried the 
plaintiff in error, testified on his voir dire examination that 
he had no opinion as to the guilt or innocence of the plaint- 
iff in error; and that in truth and in fact, before the trial 
began, said Waterman had expressed an opinion as to the 
guilt of the plaintiff in error. The record does not contain 
the voir dire examination of Waterman. The affidavits 
filed in support of this motion for the plaintiff in error 
tend to show that Waterman, before the trial of the plaintiff 
in error began, had expressed an opinion that the plaintiff in 
error should be punished for the killing of Bates, and that 
on his voir dire examination he testified that he had formed 
or expressed no opinion as to the guilt or innocence of the 
plaintiff in error. The affidavit of Waterman in resist- 
ance of this motion denies that he had ever formed or ex- 
pressed an opinion prior to the time of the trial as to the 
guilt or innocence of the plaintiff in error. The district 
court passed upon the conflicting statements of these affi- 
davits. We cannot say that he came to an incorrect con- 
clusion. 

13. The final assignment of error is that the court erred 
in overruling the motion of plaintiff in error to arrest the 
judgment. This motion is predicated upon the contention 
that the facts stated in the information do not constitute 
the crime of murder. The information is in words and 
figures as follows: “Of the April term of the district 
court, held within and for Dakota county, Nebraska, in 
the year of our Lord one thousand eight hundred aud 
ninety-four, J. J. McAllister, prosecuting attorney for said 
county of Dakota, in the name and by the authority and 
on behalf of the state of Nebraska, information makes, and 
gives the court to understand and bo informed, that James 
T. Willis, on the second day of January, in the year of our 
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Lord one thousand eight hundred and ninety-four, in the 
county of Dakota and state of Nebraska, contriving and 
intending; of his deliberate and premeditated malice, one 
Amberry Bates feloniously to kill and murder, iu and 
upon said Amberry Bates, then and there being, did, un- 
lawfully, willfully, foreibly, purposely, and of’ deliberate 
and premeditated malice, make an assault, and that the 
said James T. Willis, a certain pistol, then and there 
charged with gunpowder and divers, to-wit, five, leaden 
bullets, which said pistol he, the said James T. Willis, in 
his right hand then and there had and held, then and there, 
willfully, unlawfully, purposely, and of deliberate and 
premeditated malice, did discharge and shoot off, to, against, 
and upon the said Amberry Bates, and that the said James 
T. Willis, with the divers, to-wit, two, of the leaden bullets 
aforesaid, then and there, by force of the gunpowder afore- 
said, by the said James T. Willis aforesaid discharged and 
shot off as aforesaid, then and there, unlawfully, purposely, 
and of deliberate and premeditated malice, did strike, pene- 
trate, and wound the said Amberry Bates, in and upon the 
left side of the forehead of him, the said Amberry Bates, 
thereby then and there, purposely and of deliberate and 
premeditated malice, giving to him, the said Amberry 
Bates, in and upon the breast of him, the said Amberry 
Bates, one mortal wound, of the length of one inch and of 
the depth of six inches, of which said mortal wound the 
said Amberry Bates then and there instantly died; and so 
the said J. J. McAllister, prosecuting attorney as aforesaid, 
does say that the said James T, Willis him, the said Am- 
berry Bates, unlawfully, purposely, and of deliberate and 
premeditated malice, did kill and murder, contrary to the 
form of the statute in such cases made and provided, and 
against the peace and dignity of the state of Nebraska.” 
The defect of the information is alleged to be that in the 
charging part thereof there is no allegation of an intent or 
purpose to kill. Counsel cite us to the case of Schaffer v. 
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State, 22 Neb., 557, in support of their contention; but the 
information in that case did not contain the sentence “con- 
triving and intending, of his deliberate and premeditated 
malice,” etc., and is therefore not in point. The informa- 
tion is entirely correct. 

For the errors committed by the court in giving the 
eighteenth and nineteenth instructions of the instructions 
on its own motion, set forth above, the judgment of the 
district court is reversed and the case remanded. 


REVERSED AND REMANDED, 


Kansas Crry, Wyanpotrs, & NortHuwksTeErRN Rat- 
ROAD CoMPANY v. ANDREW J. CONLEE, 


FILED DECEMBER 5, 1894. No. 5222, 


1. Depositions. Either party to a suit may commence taking 
testimony by deposition at any time after service upon the de- 
fendant in such action. (Code Civil Procedure, sec. 373.) 


2. Continuance. Suit was brought and service had on defendant 
in August, 1890. March 27, 1891, the defendant applied for a 
coutinuance, ou the ground of the absence from the state of a 
witness whose testimony was material for the defendant, The 
witness did not reside within the jurisdiction of the court when 
the suit was brought, and defendant had made no effort to pro- 
cure the witness’ deposition. Held, That the overruling of the 
application for a continuance by the district court was correct. 


3. Ruling on Motion for Continuance: Review. The rul- 
ing of a district court on a motion for a continuance will not be 
disturbed unless it is manifest the court abused its discretion, 
and the litigant, himself guiltless of negligence or laches, was 
thereby deprived of an opportunity to make his case or defense. 


4. Parol Contract of Empioyment: Consrruction: STATUTE 
oF FRaups. On December 19, 1889, a railroad company and 
one Conlee entered into an oral agreement, by the terms of 
which the former employed the latter, and he agreed to serve 
the railroad company for one year at $150 per month, service to 
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begin January 1, 1890. The railroad company refused Conlee 
employment and he sued it for damages. Held, (1) That as the 
contract rested entirely in parol and was impossible of consum- — 
mation within a year from the daté of its making, it was within 
subdivision 1, section 8, chapter 32, statute of frauds, and void- 
able at the option of either party thereto; (2) that the fact that 
Conlee was to be paid for his year’s services ‘‘at the rate of $150 
amonth’’ did not make the contract of employment one from 
month to month or by the month. Kiene v. Shaefing, 33 Neb., 
21, distinguished. , 


Error from the district court of Gage county. Tried 
below before APPELGET, J. 


The facts are stated by the commissioner. 


M. Summerfield, 8. Rinaker, and B.S. Bibb, for plaintiff 
in error: : 


It was an abuse of discretion for the trial court to overrule 
the motion for a continuance. (Johnson v. Mills, 31 Neb., 
524; Beatrice Sewer Pipe Co. v. Irwin, 30 Neb., 86; Miller 
v. State, 29 Neb., 437.) 

The evidence shows that the alleged contract was void 
under the statute of frauds, being an oral contract which 
by its terms was not to be performed within a year. 
(Kleeman v. Collins, 9 Bush [Ky.], 460; Tuétle v. Sweet, 
31 Me. 555; Drummond v. Burrell, 13 Wend. [N. Y.], 
307; Meyer v. Roberts, 46 Ark., 80; 8 Am. & Eng. Ency. 
Law, 686; Blanck v. Littell, 9 Daly [N. Y.], 268; McHi- 
roy v. Ludlum, 32 N. J. Eq., 828; Levison v. Stix, 10 Daly 
{N. Y.], 229; Salb v. Campbell, 27 N. W. Rep. [Wis.], 
45; Wilkinson v. Heavenrich, 26 N. W. Rep. [Mich.], 139; 
Reid v. Kenworthy, 25 Kan., 701; Bazter v. Bishop, 22 
N. W. Rep. [Ta.], 685.) 


Alfred Hazlett, contra, cited, as to the statute of frauds: 
Dugan v. Anderson, 36 Md., 585; Pinckney v. Talmage, 
10 S. E. Rep. [S. Car.], 1083; Kiene v. Shaefing, 33 Neb., 
21. 
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Raean, C. 


A. J. Conlee sued the Kansas City, Wyandotte & North- 
western Railroad Company (hereinafler called the “ Rail- 
road Company”) in the district court of Gage county. 
Conlee had a verdict and judgment and the Railroad Com- 
pany prosecutes to this court proceedings in error. 

Conlee in his petition in the court below alleged: “That 
on the 19th day of December, 1889, the plaintiff, at de- 
fendant’s request, agreed with the defendant to enter into 
its employment for a period of one year, commencing on 
January 1, 1890, as a clerk in the offices of said defendant 
in the city of Kansas City, Kansas, and as general com- 
mercial agent for the defendant, who is operating a line of 
railroad from Kansas City to the city of Beatrice, Ne- 
braska, at the rate of $150 per month. The defendant 
then employed the plaintiff as aforesaid and agreed to pay 
him for said services the sum above stated. On the 1st 
day of January, 1890, and many times since said date, he 
requested the defendant to receive and retain him in such 
services for the wages above set forth, and the defendant 
refused and still refuses so todo.” The answer to this peti- 
tion was a general denial and a plea of the statute of frauds, 
‘Of the errors assigned by the Railroad Company we notice 
only two. ; . 

1. The first assignment of error is that the district court 
erred in overraling the application of the Railroad Company 
for a continuance of the case. The petition in this case was 
filed on the 15th day of August, 1890. The railroad com- 
pany demurred to this petition on the 26th of December, 
1890, and on the 9th day of March, 1891, filed its answer. 
The application for a continuance was filed on the 27th 
day of March, 1891. The grounds upon which was based 
the affidavit for a continuance were that one Erb was the 
general manager and vice-president, and one Summerfield 

_ the superintendent of the Railroad Compauy; that they 
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were the parties and the only parties who had any author- 
ity to make the contract of employment sued upon by Con- 
lee; and the affidavit filed in support of the motion for a 
continuance further stated that the maker of the affidavit 
was informed and believed that Conlee claimed and would 
testify that he made the contract of employment pleaded 
by him, with either Erb or Summerfield or both of them; 
and that said last named parties were material witnesses 
for the Railroad Company, and would testify that they did 
not make the contract sued on by Conlee, and that they 
were then, March 27, 1891, and had been for some weeks, 
either in Kansas City, Kausas, or in New York. Section 
373 of the Code of Civil Procedure provides: “ Either 
party may commence taking testimony by depositions at any 
time after service upon the defendant.” The Railroad 
Company did not avail itself of this provision of the stat- 
ute to take the depositions of Summerfield and Erb, or 
either of them, nor did it make any effort to take their 
depositions, although abundant time had elapsed from 
August 15, 1890, todo so. The affidavit in support of 
the application for a continuance did not show that the 
Railroad Company had used reasonable diligence or any 
diligence whatever to obtain the evidence of Erb and Sum- 
merfield, or either of them, and the court did not err in 
overruling the application to continue the case. An appli- 
cation for a continuance of a cause is addressed to the sound 
legal discretion of the trial court, and its ruling thereon | 
will not be disturbed, unless it clearly appears that such 
discretion has been abused, and that by the refusal of the 
continuance a party has been without his fault deprived of 
an opportunity of making his case or defense (Singer Mfg. 
Co. v. McAllister, 22 Neb., 359); and a district court does 
not abuse its discretion in overruling an application for a 
continuance when it does not clearly appear that the party 
asking for the continuance has used reasonable diligence to 
procure the evidence on account of which he asks for the 
continuance of the case. 
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2. Thé second assignment of error which we notice is that 
the verdict and judgment are contrary to the law of the 
case. Subdivision 1 of section 8, chapter 32, Compiled 
Statutes, 1893, provides that every agreement that by its 
terms is not to be performed within one year from the 
making thereof shall be void unless such agreement, or 
gome note or memorandum thereof, be in writing and sub- 
scribed by the party to be charged therewith. There is 
no claim in this case by Conlee that the contract upon 
which he sues was in writing, but he sues upon an oral 
contract made with the railroad company on the 19th day 
of December, 1889; by the terms of which contract the 
railroad company employed him for the period of one year, 
commencing January 1, 1890; by the terms of which con- 
tract he, Conlee, agreed to serve the railroad company for 
a year from the Ist of January, 1890, at the rate of $150 
a month, Is this contract within the statute just quoted? 
In Drummond v. Burrell, 13 Wend. [N. Y.], 308, a party 
contracted by parol to work for another for the term of 
two years, for which he was to receive $100, or $50 per 
year. It was held that as the contract by its terms was 
not to be performed and could not possibly be performed 
within one year, it was within the statute. In Salb v. 
Campbell, 27 N. W. Rep. [ Wis.], 45, the contract was for 
a hiring for a term of four years from the Ist of February, 
1881, at $3.50 a week for the first year, $5 a week for the 
second year, $6.50 a week for the third year, and $8 a 
week for the fourth year, and it was held that such con- 
tract was within the statute. (See, also, McLlroy v. Lud- 
lum, 32 N. J. Eq., 828.) We think, therefore, that since 
the contract sued upon rested entirely in parol and was im- 
possible of consummation within a year from the date of its 
making, it is therefore within the statute of frauds and 
voidable. Counsel for Conlee, if we understand his argu- 
ment, insists that since by the terms of the contract his 
client was to be paid at the rate of $150 per month, the 
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contract was a hiring by the month. We are unable te 
give the contract this construction. Conlee himself testi- 
fied on the trial that “I was to work for them a year, com- 
mencing the Ist of January, 1890, at $150 a month.” In 
Kiene v. Shaefing, 33 Neb., 21, it is said: “A verbal con- 
tract of employment, to be void by the statute of frauds, 
must be one that from its terms the parties did not intend 
should be completed within a year.” And it is also said 
in that case: “A contract of employment from month to 
month, although continued for three and one-half years, is 
not within the statute.’ (See, also, Powder River Live 
Stock Co. v. Lamb, 38 Neb., 339.) In the case at bar, 
however, we are constrained to hold that by the terms of 
the contract between them neither the railroad company 
nor Conlee intended that such contract should be com- 
pleted within a year from the date it was made; and that 
. the contract was not an employment from month to month 
nor by the month, but a contract for one year from Janu- 
ary 1,1890. The verdict and the judgment are contrary 
to the law of the case, and the judgment of the district 
court is reversed and the case remanded, 


° REVERSED AND REMANDED. 


Wor.Lp PuBLisHInae Company v. JoHN S. MuLLEN. 


FILED DECEMBER 5, 1894. No. 5399. 


1. Libel: CoxsTRUCTION oF Worps. The courts no longer strain 
to find an innocent meaning for words prima facie defamatory, 
neither will they put a forced construction on words which may 
fairly be deemed harmless. 


Any written or printed statement which falsely 
and maliciously charges another with the commission 01 & crime 
is libelous per se. 
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3. 


In determining whether the words of a publica- 
tion are libelous the courts will not resort to any technical con- 
struction of the language used, but read the language in court 
as they would read it elsewhere. 


4, : . Language alleged to be libelous is to be construed 
in its ordinary and popular sense, and the question is whether 
the language, when so construed, conveys, or is calculated to 
convey, to persons reading it the charge of a crime. 


A publication, to be libelous per se, because 
charging another with the commission of acrime, does not need 
to contain the technical statutory language and phrases essen-. 
tial to a good indictment for the crime charged. 


6. : . Any language the nature and obvious meaning 
of which is to impute to a person the commission of a crime, or 
to subject him to public ridicule, ignominy, or disgrace, is action- 
able per se. 


Finch v. Vifquain, 11 Neb., 280, Rosewater v. Hoff- 
man, 24 Neb., 222, and Pokrok Zapadu Publishing Co. v. Zizkovsky, 
42 Neb., 64, reaffirmed. Geisler v. Brown,6 Neb., 254, overruled. 


é 
Error from the district court of Douglas county. Tried 
below before Irving, J. 


The opinion contains a statement of the case. 


Morris & Beekman and Gurley & Marple, for plaintiff 


in error: 


The language complained of was not in itself libelous, 
and there was in the petition no colloquium or innuendo 
laid by the defendant in error by which it could be made 
so. The court erred in not entering judgment for the 
plaintiff in error notwithstanding the verdict. (Odgers, 
Libel & Slander [1st Am. ed.], 112; Greenwood v. Cobbey, 
26 Neb., 455; Sweetapple v. Jesse, 5 B.& Ad. [Eng.], 31; 
West v. Smith, 4 Dowl. [Eng.], 703; Tebbetts v. Goding, 9 
Gray [Mass.], 254; Brettun v. Anthony, 103 Mass., 37 ; 
Jones v. Hungerford, 4 Gill & J. [Md.], 402; Geisler vo. 
Brown, 6 Neb., 259.) 
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Mahoney, Minahan & Smyth, contra, cited: McMurry v. 
Martin, 26 Mo. App., 487; Iron Age Publishing Co. ». 
Crudup, 85 Ala., 519; Karow v. Continental Ins. Co. of 
New York, 57 Wis., 56; Finch v. Vifquain, 11 Neb., 280; 
Rosewater v. Hoffman, 24 Neb., 222; Thomas v. Blasdale, 
147 Mass., 438; Karger v. Rich, 51 N. W. Rep. [Wis.], 
424; Montgomery v. Knox, 23 Fla., 595; Doan v. Kelley, 
121 Ind., 413; 1 Chitty, Pleading [13th Am. ed.], 656; 
MeGavock v. Pollack, 18 Neb., 535; Renfrew v. Willis, 33 
Neb., 98; Brown v. Piner, 6 Bush [Ky.], 518; St. Martin 
v. Desnoyer, 1 Miun., 156. 


Ragay, C. 


John S. Mullen brought this, a suit for libel, in the dis- 
trict court of Douglas county against the World Publish- 
ing Company, a corporation engaged in the publication of a 

_newspaper in the city of Omaha, and hereinafter called the 
“Publishing Company.” There was a trial to a jury, 
with a verdict and judgment for Mullen, and the Publish- 
ing Company brings the case here for review. The evi- 
dence has not been preserved by a bill of exceptions and 
there was no motion in the court below for a new trial. 
After the jury had returned its verdict, counsel for the Pub- 
lishing Company moved the court for judgment upon the 
pleadings, notwithstanding the verdict, upon the ground 
that the petition of Mullen did not state a cause of action. 
This motion the district court overruled, and its ruling on 
this motion is the only assignment of error argued here. 

The article printed by the Publishing Company alleged 
by Mullen to be libelous and on which he bases his suit is 

_ in words and figures as follows: 

“ MuLLEN’s INSURANCE. 
“The Company Declines to Pay the Risk of His Building. 


“John S, Mullen is the plaintiff in two suits in the 
county court against the German Fire Insurance Company 
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of Peoria, Illinois. The suits are to recover the value of 
two insurance policies which Mullen held on his saloon and 
store in Albright, which were destrayed by fire August 31, 
1890. There were a number of suspicious circumstances 
at the time, and it was reported that Mullen fired the build- 
ings himself. The agent of the insurance company investi- 
gated the matter, and asa result the company refused to 
pay the insurance, which amounts to $1,900 on both poli- 
cies, Mullen now brings suit and it will be contested by 
the company. Its agent said it had excellent grounds for 
contesting the case, but refused to state what facts they 
were in possession of in regard to Mullen’s complicity.” 
Mullen alleged no special damages in his petition and it 
contains no colloquium or innuendo, and the argument of 
the Publishing Company is that the petition does not state 
a cause of action, as the language is not libelous per se. 
Counsel for the Publishing Company well say: “The 
courts no longer strain to find an innocent meaning for 
words prima facie defamatory, neither will they put a 
forced construction on words which may fairly be deemed 
harmless,” Any written or printed statement which falsely 
and maliciously charges another with the commission of a 
crime is libelous per se; and in determining whether the 
words of a publication are libelous the courts will not re- 
sort to any technical construction of the language used, but 
the court and the jury will read the words in court as they 
would read them elsewhere. Language alleged to be libel- 
ous is to be construed in its ordinary and popular sense, 
and the question is whether the language, when so construed, 
conveys, or is calculated to convey, to persons reading it the 
charge of a crime. (Pokrok Zapadu Publishing Co. v. Ziz- 
kovsky, 42 Neb., 64.) The question here then is, what is the 
plain import, the ordinary meaning of the language of the 
article published? What would ordinary men of ordi- 
nary common sense understand from reading this article? 
That Mullen owned a saloon and store in Albright; that 
13 
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it was insured against loss or damage from fire in the sum 
of $1,900 by the German Fire Insurance Company of Peo- 
ria, Illinois; that the property was destroyed by fire on 
August 31, 1890; that there were a number of suspicious 
circumstances surrounding the destruction of the insured 
property which caused the insurance company to refuse to. 
pay the loss; that the insurance company at least suspected 
Mullen of burning the property himself or being au ac- 
complice therein; and that it was reported—some person 
or persons had said—that MuHen had burned the insured 
property. In Rosewater v. Hoffman, 24 Neb., 222, Rose- 
water caused to be published in a newspaper a letter in 
which he stated that a friend of his had told him that 
“He [Hoffman] once served me a very scurvy trick. He 
borrowed my horse and saddle some years ago and rode off 
and sold the property. He was arrested near Springfield, 
Missouri, and lodged in jail. The sheriff telegraphed me 
that he had him iu charge, but I finally coneluded I would 
not prosecute him. He was then released. If you write 
down there you will get other particulars” This lan- 
guage was held by this court -to be libelous per se be- 
cause it charged Hoffman with having committed the crime 
of larceny. It is to be observed that Rosewater in 
the article did not himself charge Hoffman with having 
stolen the horse, but that his, Rosewater’s, friend had told © 
him, Rosewater, that Hoffman had borrowed the horse and 
rode it off and sold it. In the case at bur the Publishing 
Cumpany did not make the direct charge that Mullen had 
burned his insured property, but the Publishing Company 
in effect states that some one had reported to it, the Pub- 
lishing Company, that Mullen had burned his insured 
property. The Publishing Company should, therefore, be 
held responsible as if it had charged directly that Mullen 
committed the crime of arson under section 57 of our 
Criminal Code. Counsel for the Publishing Company in- 
sist that Mullen, in order to have been guilty of arson un- 
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der the statute, must have willfully and maliciously set fire 
to his insured property with the intent to obtain the insur- 
ance money; and that there is nothing in the language of 
the article published that charges Mullen with intention- 
ally, unlawfully, willfully, or maliciously setting fire to 
the insured property, and that, therefore, the language of 
the publication is not libelous per se. To hold that the 
language of this article is not libelous because it does not 
contain words necessary to the framing of a good indict- 
ment against Mullen for arson would be, in effect, to give 
one construction to language out of court and another in 
court. A publication, to be libelous per se, because charg- 
ing another with the commission of a crime, does not need 
to contain the technical statutory language and phrases es- 
sential to a good indictment for the crime charged. In 
support of their contention that the language of this pub- 
lication is not libelous per se counsel cite us to the case of 
Geisler .v. Brown, 6 Neb., 254. The publication in that 
case was: “Last night Mrs. Geisler beat ler little step- 
daughter most unmercifully with a club as large as a man’s 
wrist, striking her over the head and making the blood flow 
freely.” It was held that this language was not libelons 
per se. But this case can no longer be regarded as author- 
ity, and was, in effect, though not expressly, overruled in 
Finch v. Vifquain, 11 Neb., 280. In the latter case Finch 
was grand worthy chief templar of a temperance organiza- 
tion of this state and also secretary of the State Temper- 
ance Alliance. Vifquain published an article in a news- 
paper, in which he said of Finch that he was “a seducer 
of innocent girls, * * ™ anarch hypocrite and scoun- 
drel, who was simply using his talents for money-making 
purposes and not through any sincerity in the cause in 
which he is laboring;” and the court held, and we think 
correctly, that the language was libelous per se. The rule 
is that any language the nature and obvious meaning of 
which is to impute to a person the commission of a crime, 
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or to subject him to public ridicule, ignominy, or disgrace, 
is actionable of itself. The petition states a cause of action 
and the judgment of the district court is 


AFFIRMED, 
Irving, C., not sitting. 


“W. A. L. Gipson v. American Buttpine & Loan 
ASSOCIATION, 


FILED DECEMBER 5, 1894. No. 5588. 


Judgment Non Obstante Veredicto: Motion ror NEw 
TRIAL. * Manning v. Cily of Orleans, 42 Neb., 712, followed ani 
reaffirmed. 


Error from the district court of Douglas county: 
Tried below before FERGuson, J. 


Mahoney, Minahan & Smyth, for plaintiff in error. 
A. J. & W. S. Poppleton, contra, 


Irving, C. 


The defendant in error sued the plaintiff in error for 
$155, which the petition alleged the plaintiff in error, asa 
collector for the defendant in error, had received to the use 
-of the defendant iu error and had not paid over. The an- 
swer denied every allegation of the petition, and counter- 
claimed for $156.56, as the surrender value of stock in 
the association owned by the plaintiff in error. The reply 
-denied the right under the contract of membership to sur- 
render the stock. It will be observed that the pleadings 
presented issues of fact which it was necessary to determine 
in order to ascertain the rights of the parties. The court 
granted a peremptory instruction to find for the defendant 
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in error for the amount by it claimed. The jury, never- 
theless, brought in its verdict, finding for the defendant in 
error in the sum of $12. There was no motion for a new 
trial, but some days after the verdict was returned the de- 
fendant in error moved for judgment non obstante veredicto 
for $155 and interest. This motion was by the court sus- 
tained and judgment entered accordingly for $174.22. 
The case, it wili be seen, presents the same questions as 
‘arose in Manning v. City of Orleans, 42 Neb., 712. For 
the reasons stated in the opinion in that case the judgment 
in this must be reversed and the cause remanded with in- 
structions to enter judgment in conformity with the verdict. 


REVERSED AND REMANDED. 


THappEus J. Fotey, APPELLEE, v. WILLIAM M, 
Horry, APPELLANT, 


FILED DECEMBER 5, 1894. No. 5446. 


1. Estoppel: PLEeapine. The plaintiff is not estopped by an 
averment in his petition immaterial at that stage of the plead- 
ings. Notwithstanding such immaterial averment, he may in 
his reply aver a different state of facts. 


2 Fraudulent Representations: Contracts: RESCISSION. 
In an action to rescind a contract for the sale of stock in a cor- 
portation because of fraudulent representations inducing the 
contract, the representation proved was that a report of the sec- 
retary of the corporation showed that it was earning a profit of 
two per cent per month. The report referred to did show what 
was represented, but the report was false, and the defendant 
knew that it was false. Held, That the defendant thereby 
adopted the report as his own statement, and was responsible to 
the same extent as if he had represented the profit to be in fact 
as it was shown by the report. 


A person is justified in relying on a representation made 
to him in all cases where the representation isa positive state- 


3. 
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ment of fact, and where an investigation would be required to 
discover the truth. 


The fact that the plaintiff made inquiries elsewhere 
which did not disclose the falsity of the representations is no 
defense. The plaintiff is entitled to relief it the representations 
were a material inducement to the contract, although he may 
have made efforts to discover the truth thereof, and did not rely 
wholly upon the veracity of defendant. 


REHEARING of case reported in 41 Neb., 563. 


Grimes & Wilcox, and E.C. Calkins, for appellant, in 
arguing that the evidence submitted was not sufficient to 
sustain a finding in favor of the plaintiff upon the merits 
either in an action at law or in equity, cited: Emery »v. 
Johnson, 37 Neb., 53; MeClanahan v. McKinley, 52 Ta., 
222; Dickson v. Knox, 71 Ia., 728; Poland v, Brownell, 
131 Mass., 188; Salem India Rubber Co. v. Adams, 40 
Mass., 256; Brown v. Leach, 107 Mass., 364; Ely v. Stew- 
art, 2 Md., 408; Whiting v. Hill, 23 Mich., 399; Hobbs v. 
Parker, 31 Me., 143; Slaughter v. Gerson, 13 Wall. [U. 
§.],379; Long v. Warren, 68 N. Y¥.,426; Tallman v. Green, 
3 Sandf. [N. Y.], 4387; Vincent v. Berry, 46 Ia., 571; Co- 
lumbia Electric Co. v. Dizon, 46 Minn., 463; Grymes v. San- 
ders, 93 U.S., 55; White v. Smith, 18 Pac. Rep. [Kan.], 
931; Doran v. Eaton, 40 Minn., 35; Morgan v. Dinges, 
23 Neb., 271; Reynolds v. Palmer, 21 Fed. Rep., 433. 

The plaintiff, after he had sufficient notice or means of 
knowledge of his rights, delayed the election to rescind so 
as to estop him to seek his remedy in equity. (Knopp v. 
Kelsey, 102 Mo., 291; Hooper v. Wells, Fargo & Co., 27 
Cal., 11; California Electrical Works v. Finck, 47 Fed. 
Rep., 583; Veuzie v. Williams, 3 Story [U. S.], 612; Gil- 
lespie v. Sawyer, 15 Neb., 536; Forbes v. McCoy, 24 Neb., 
702; Greenwood v. Finn, 136 Ill, 146.) 


E. J. Hainer, B. I. Hinman, and T. Fulton Gantt, con- 
tra, , 
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Irvine, C. 


An opinion was filed in this case June 26, 1894 (41 Neb., 
563). A short statement of the case will be found in that 
opinion. The judgment of the district court was then re- 
versed upon the ground that the conduct of the plaintiff, 
subsequent to a time when the petition admitted he learned 
of the fraud, estopped him from rescinding the contract. 
A rehearing was allowed and the court is now convinced 
that in the former opinion an error was committed as to the 
effect which should be given to the averment in the petition 
referred to. The language of this averment, in the original 
petition, is as follows: “As soon as plaintiff discovered 
that said representations were false, to-wit, on or about the 
30th of April, 1890, and at several times since, plaintiff 
applied to defendant, and tendered to him said two hundred 
shares of the capital stock aforesaid.” In the amended 
petition, upon which the case was tried, the language is the 
same, except that in place of the word “ discovered” the 
pleader uses the phrase “had reason to believe.” Upon 
the rehearing there has been considerable argument ad- 
‘dressed to the question as to whether these phrases are or 
are not equivalent. We do not, however, think this ques- 
tion material. Iu the former opinion it was held that there 
was no such delay in bringing the action as would of itself 
bar the plaintiff from relief, and relief was denied solely 
because, with admitted knowledge of the facts, the plaintiff 
had permitted the defendant to incur large expense in im- 
proving the property taken by him in exchange for the 
stock, and had continued to deal with the stock as his own, 
and take part iv the management of the corporation. This 
was a matter of defense, and was not a fact which the 
plaintiff was called upon to anticipate and negative in his 
petition. Therefore, the averment in the petition that 
plaintiff had reason to believe that the representations were 
false on April 30, 1890, was not a necessary or even a ma- 
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terial allegation in the petition; the time when plaintiff 
learned of the fraud only became material when the defend- 
ant by answer pleaded the facts constituting the estoppel. 
The defendant by answer pleaded the estoppel, and also 
pleaded that the plaintiff had full knowledge of the stand- 
ing and condition of the company at the time of his pur- 
chase. The reply meets this by averring that plaintiff had 
no actual knowledge of the facts constituting his cause of 
action until after the improvements were made and imme- 
diately prior to the commencement of the action. Unless, 
therefore, the immaterial averment in the petition estops 
the plaintiff from afterwards asserting a contrary state of 
facts, the time when he learned of the fraud was properly 
placed in issue and left for determination upon the evidence. 
In Lee v. Rogers, 1 Lev. [Eng.], 110, the plaintiff counted 
ou a promise made May 1, 3 Car. I, for money lent. The 
defendant pleaded that the writ was first brought February 
4, 14 Car, II, and that he did not promise within six 
years before said 4th of February. The plaintiff replied 
that defendant assumed within six years hefore said 4th of 
February. It was moved in arrest of judgment that it 
appeared by the declaration that the cause of action arose 
more than six years before action brought, and that the 
replication was a departure; but it was held that the statute 
of limitations must be pleaded, and that, therefore, the 
replication was no departure, because the pleading of time 
in the declaration was immaterial. In Morgan v. Vaughan, 
T. Raym. [Eng.], 456, the plaintiff unnecessarily alleged 
his age at a particular time, and the defendant urged this 

as an estoppel from showing the fact; but it was held to 
" constitute no estoppel, because plaintiff’s infancy and not 
his precise age was the issue, and the averment was imma- 
terial. In Gledstane v. Hewitt, 1 Tyr. [Eng.], 445, the 
action was detinue for a promissory note, the declaration 
counting on a general bailment. The defendant pleaded a 
special bailment and the replication confessed and avoided, 
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It was held that this was no departure because the averment 
of the general bailment in the declaration was immaterial. 
The pleader can hardly be held to a stricter accountability 
under the Code than at common law, and we ,have con- 
cluded that whatever might be the effect of the averment 
in the amended petition, if offered as an admission, it was 
an averment not material in that stage of the pleadings, 
and that the plaintiff is not estopped thereby. This con- 
clusion leads to an examination of the whole case. 

The law governing the case is for the most part well set- 
tled, and the question presented is really not what princi- 
ples of law control the case, but whether there was evidence 
to which the law of rescission is applicable. The elements 
necessary to sustain such an action have been recently sum- 
marized by this court as follows: (1) It must be alleged 
and proved what representation was made; (2) that it was 
false; (3) that plaintiff believed the representation to be 
true; (4) relied on and acted upon it; (5) and was thereby 
injured. (Stetson v. Riggs, 37 Neb., 797.) To these re- 
quirements the courts formerly added another, to-wit, that 
defendant must have known that the representations were 
false. A more accurate statement in view of the later de- 
cisions would be that the defendant must either know that the 
representations were false, or else they must be made with- 
out knowledge as positive statements of known fact. The 
rule as thus formulated practically charges the defendant 
with notice of the truth in all cases where he makes posi- 
tive representations of existing facts. We shall examine 
the evidence with reference to the foregoing propositions. 

False representations, in order to make a case for relief, 
must generally be positive statements in regard to exist- 
ing facts and not mere expressions of opinion or promises 
as to future occurrences, The representations charged in 
the petition were that the elevator company stock was owned 
by well known, reliable business men of experience; that 
Mr. John Bratt was president of the company and bad in- 
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vested in the stock $2,500; that the corporation was solv- 
ent; that it had earned for the preceding six months two 
per cent per month on its paid-up capital stock, and that 
all of forty per cent of its capital stock was paid up. The 
evidence shows that the stock of the company was owned 
by the men who were represented to own it and that John 
Bratt was president. These representations may, therefore, 
be dismissed from further consideration. The evidence 
also shows that Mr. Bratt did hold capital stock to the 
amount of $2,500 par value, but that this was held under 
an agreement whereby Bratt had the option of retaining 
the stock or turning it in to Holtry and another stockholder 
and receiving therefor his investment back with ten per 
cent interest; an option which he finally exercised. It ap- 
pears, however, by Foley’s own testimony, that he had suf- 
ficient information as to the nature of this agreement to 
put him upon inquiry as to Bratt’s investment, if he did 
not have complete knowledge of the fact. Nothing, there- 
fore, can be counted on the falsity of this representation. 

As to the representation in regard to the amount of capital 
stock paid up, Mr. Foley testified positively that Holtry 
represented to him that the capital stock was $75,000, and 
that forty per cent had been paid in; but he stated upon 
cross-examination that before the trade was consummated he 
learned that only thirty-seven and one-half per cent of the 
stock which he was buying had been paid, and he also tes- 
tified when on the stand in rebuttal that he learned before 
the trade was made that all the stock had not been sub- 
scribed. Upon this point, therefore, the plaintiff can claim 
nothing. 

As to the representation in regard to the solvency of the 
corporation, there is no proof of any direct representation 
on the subject. It appears that a report of the secretary 
prepared shortly before the trade was made showed that 
the corporation was solvent, but Foley testifies that he did 
not see this report until after the trade was made, although 
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statements had before been made to him in regard to a por- 
tion of its contents. If there was any representation as to 
solvency it must, therefore, be implied from the represen- 
tations made as to the company’s earnings, and we are thus 
limited in our farther inquiry to the allegations in regard 
to those representations. The specific representation claimed 
to have been made on the subject was that for a period of 
six months preceding the transaction the company had been 
_ earning a profit of two per cent a month on its capital 
‘stock, The evidence is not only ample to sustain the find- 
ing of the trial court upon this issue, but it is such that no 
-other finding could be sustained. Mr. Foley several times, 
and in the most positive terms, testifies to this representa- 
tion, and Mr. Holtry himself says: “According to the 
last statement, as I told Mr. Foley, since Mr, Allum had 
gotten it out, did show a gain of pretty nearly two per cent 
per month, Of course the books were not closed up and 
‘we cannot tel] exactly the amount.” Mr. Holtry repeats 
in two other places that he made this statement to Mr. 
Foley. The statement appears to have been made with 
reference to the secretary’s report, and it is inferable from 
all the evidence that Holtry was basing his statement upon 
the showing made by that report, and that Foley was so 
informed, The representation, then, was not jn regard to 
the profit as an independent fact, but as to a profit as shown 
by the secretary’s statement. The effect of this distinction 
it will be necessary to notice hereafter. 

Was this representation trne? There is no doubt that 
on January 10 astatement was prepared purporting to show 
the business from July 10, 1889, to January 10, 1890, and 
that it disclosed a profit daring that period of about two per 
‘eent a month. This report does not seem to have been pre- 
sented to the directors until March 6, but it had been dis- 
closed to individuals and its contents were known to Hol- 
try and others interested. A vigorous effort was made by 
the defendant to prove the substantial accuracy of this re- 
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port. The question before us is not, however, whether 
there was evidence to sustain the report, but whether there 
was sufficient evidence impeaching it to sustain the finding 
of the trial judge. The evidence upon this subject is very 
voluminous, and we cannot refer to it in detail. An expe- 
rienced book-keeper testified in regard to an examination of 
the books and business. The effect of his testimony is 
that when the books are carefully examined and certain 
corrections in the method of book-keeping made, they dis- 
close that there was no profit made during the period in 
question. The elevator company, besides its business at 
North Platte, its principal location, had agents at a num- 
ber of other points engaged in the business of buying and 
selling grain. In the accounts with these agents the books, 
at the time the statement was made, failed in some in- 
stances to show proper credits, thus making the resources 
of the company appear greater than they were in fact. 
Some of these items are quite satisfactorily explained. It 
does not appear that in any case were the buoks fraudu- 
lently kept, but it does seem from a review of the testi- 
mony that the method pursued left the books in such a con- 
dition that the statement of January 10 exhibited too large a 
proportion of resources, ‘There is also evidence tending to 
show the omission from the books of several items of out- 
standing indebtedness, and we think there was ample to 
warrant the court in finding that such a method had been 
pursued as to relegate some losses to the preceding six 
months, and postpone others until the following six months, 
both processes resulting in a fictitious showing of prosper- 
ity during the period in question. 

The representation by Holtry haying been as to what 
this statement showed and not directly and positively as to 
what the profit actually had been, the next question which 
arises is whether under the circumstances he is responsible. 
If Holtry possessed and claimed to possess no knowledge 
except that derived from the statement, we would not hesi- 
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tate to say that he could not be held responsible. In other 
words, if his representation amounted to this, that he did 
not know of his own knowledge the condition of the com- 
pany, but that the secretary’s report showed a certain 
profit, then, the report showing such profit, the falsity of 
the representation would not be established. But while it 
is clear that in his conversation with Foley he based his 
representation upon the showing made in the report, he 
coupled this statement with a distinct representation that 
the mill was a good paying investment. It is probable 
that this would have to be taken as a statement of fact 
within his own knowledge, but it is not necessary to so 
decide. We think that if as a matter of fact Holtry knew 
that the report was false and that the mill had not been 
earning a profit, then he cannot protect himself by falling 
back upon the contents of the report. If he knew the 
report was false and based his representation upon its con- 
tents, by so doing he adopted the report as his own repre- 
sentation and must be held responsible for its falsity. 
Upon this subject the evidence is that Holtry was at the 
time, and had from the start been, general manager of the 
company, with his place of business in the mill, and, there- 
fore, presumably had some familiarity with the business. 
There is also evidence tending to show that he made entries 
upon some of the books. He presumably had access to the 
books. These facts in themselves are only circumstances 
showing the opportunity of knowledge upon his part, but do 
not dircetly show his knowledge. Mr. Carter, who is a 
stockholder, testifies that after the report was made known, 
and before the trade between Holtry and Foley, Carter went 
“to Holtry and said: “Everything looks pretty well now. 
It seems as if everything was turning, and we are making 
money. I presume I can use—I suppose some call it ‘divi- 
dend ’—what the profit would be for my share for interest 
upon my notes. I says, ‘They have been talking about 
it, and I would turn that over.’” To this he testifies that 
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Holtry responded, “ Mr. Carter, we are not making money.’” 
Carter then said, “Mr. Allum said so yesterday in the meet- 
ing; he reported it.” Holtry then said: “We are not 
making anything. Weare running behind all the time. 
We have to say something to satisfy them—something 
that will content them.” He further testifies that Holtry 
added, ‘We have to do something or else they will shut 
us up.” Carter said, “ That is a queer way of making 
a report if we are not making anything.” Holtry re- 
sponded, “ Well, we are not making -anything, and the 
stiller we keep the better it will be’ Severe comments 
are made in argument upon Carter’s credibility; but 
this was a question for the trial judge and he evidently 
believed his testimony. If we accept it we must conclude 
that Holtry knew that the report was false; that he knew 
the company had not earned any profit and that when he 
referred to the report as showing a profit, it was done with 
the deliberate intention of inducing Mr. Foley to believe 
a state of affairs very material to the value of the stock 
and which Holtry knew did not exist. There is ample di- 
rect testimony by Foley that he believed the representations 
made tohim. The defendant called several wituesses, by 
whom he proved that shortly after the trade Foley stuted 
to them that the mill had been earning two per cent a month, 
While this testimony was introduced for another purpose, 
it tends to show that Foley at the time did believe the rep- 
resentations to be true. Equally positive is Foley’s testi- 
iwmony that he relied an this represeutation and acted upon 
it. It does appear that he made inquirv of others and that 
to a certain extent he also relied upon their statements, but 
it is not necessary in such a case that the plaintiff should 
have relied entirely upon the representations made to him. 
It is sufficient if they formed a material indueement to 
the trade. That they did so in this case, appears not only 
from Foley’s testimony, but is inferable from all the cir- 
cumstances. It is urged that Foley had no right to rely 
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upon this statement, but that he should have made inquiry 
from other sources. We have little sympathy with the 
theory always advanced in such cases that the defendant 
should be protected from the consequences of false state- 
ments made by him for the purpose of inducing the plaintiff 
to act, because the plaintiff had sufficient confidence in the 
defendant to believe the statement and not proceed upon 
the assumption that he was dealing with a man unworthy 
of belief. There are some cases where the fact lies so open 
before the plaintiff that he is unwarranted in closing his 
eyes to its existence and depending upon a statement made 
to him by the other party. We do not think that this 
principle applies to any case where an absolute statement 
of fact is made and where an investigation elsewhere would 
be necessary to disclose its falsity. (2 Pomeroy, Equity 
Jurisprudence, 891.) In such case the plaintiff may, if he 
choose, rely upon the representation made to him, and if 
he do so, the defendant cannot complain. It is true that 
Mr. Foley made inquiries of Mr. Patterson, another stock- 
holder, before he made his trade, and that Mr. Patterson 
made a similar statement as to the secretary’s report. Mr. 
Patterson was apparently deceived thereby also, and it all 
comes back to the falsity of this report. Its falsity being 
known by the defendant, the report was nevertheless used 
by him to induce the trade. That the representation oper- 
ated to plaintiff’s injury is too clear to require discussion. 
The plaintiff, therefore, was entitled to the relief awarded 
him by the decree of the district court, unless he in fact 
knew of the falsity of the representations before the defend- 
ant made the improvements upon the property by him re- 
ceived. On this issue the decree contains no direct finding. 
Our attention is called to certain testimony of the. plaintiff 
which it is cluimed establishes the fact of such knowledge. 
In one place, on cross-examination, the plaintiff states, be- 
ing examined as to the allegation as to knowledge on the 
30th of April, that he had reason then to believe that the 
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representations were false, but we think the clear prepon- 
derance of the evidence is that he was not in possession 
of actual knowledge of the fact until a much later time. 
That in fact when he first consulted au attorney his belief 
was not based on evidence sufficient then to justify legal 
proceedings. We do not think that he was compelled to 
begin his action, or even to notify defendant of his election 
to rescind the moment his suspicions were aroused. It 
was sufficient if, after being put upun inquiry, he proceeded 
with reasonable promptness to ascertain the facts. Our 
attention is also called to a point in his testimony where 
he states that in February he learned from the statement 
that there had been a loss, but this testimony, when taken 
with its context, refers back to the testimony of Mr. Pat- 
terson, and from that it appears that the loss referred to, as 
shown by the statement, was a loss shown to have occurred 
prior to the period to which the representations related. 
There are other circumstances tending to show knowledge 
or means of knowledge prior to ihe detendant’s making the 
improvements. The questions thus presented are wholly 
questions of fact, and we do not feel warranted in expand- 
ing this opinion by a review of the evidence on the subject. 
We think that when the evidence is taken together, it shows 
that while the plaintiff was in possession of information 
prior to the time of the making of the improvements suffi- 
cient to arouse his suspicions, and sufficient even to impose 
upon him the duty of investigating and ascertaining the 
facts, he did not learn facts sufficient to demand of him 
action until after the improvements were completed, and 
that the delay in ascertaining the facts was satisfactorily 
explained and cannot be attributed to plaintiff’s negligence. 


JUDGMENT AFFIRMED, 
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: J. A. Crump ET AL, vy. J. F, Kina. 
Firzp DECEMBER 5, 1894. No. 5208. 


Review: SuFFICIENCY OF EVIDENCE. No question was presented 
in this case except the sufficiency of the evidence. The evidence 
was held sufticient. 


Error from the district court of Gauge county. Tried 
below before APPELGET, J. 


Hazlett & Le Hane, for plaintiffs in error. 
Griggs, Rinaker & Bibb, contra, 


Irving, C. 


The defendant in error sued the plaintiffs in error on a 
promissory note which the evidence showed was executed 
by Crump as principal, and McDowell as surety, for a por- 
tion of the purchase price of a stock of goods sold by King 
to Crump and one Nicholson. The defense was that King 
falsely represented to Crump, as an inducement to the sale, 
that the past sales of the store had amounted to $25,000 a 
year. A jury was waived and the case tried to the court, 
which found for the plaintiff. 

The only assignment of error argued is that the finding 
was not sustained by the evidence. Upon the issue as to 
whether or not such representation as that pieaded was 
made, as well as upon every other issue in the case, the 
evidence was conflicting. It is not the province of this 
court in the exercise of its appellate jurisdiction to weigh 
conflicting evidence. Following repeated rulings on simi- 
lar questions the judgment of the district court must be 


AFFIRMED, 
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‘SUPREME COURT OF NEBRASKA. 


JANUARY TERM, A. D. 1895, 


PRESENT: 


Hon. T. L. NORVAL, Curer Justice. 


Hon. A. M. POST, J 
Hon. T. 0. C. HARRISON, } UDGES. 


Hon. ROBERT RYAN, 
Hon. JOHN M. RAGAN, | consessioxses 
Hon. FRANK IRVINE, 


JEssE ATwoop v. JARED T. ATWATER ET AL 


FILED JANUARY 2, 1895. .No. 5647. 


1, Officers: Crvm Lianinity. A judicial officer, acting within 
his jurisdiction and in a judicial capacity, is not liable in a civil 
action for his judicial acts. A mere error of judgment does not 
subject him to an action for damages. 


2 


: FALSE IMPRISONMENT. A ministerial officer is 
not liable in an action for false imprisonment for the arrest of a 
person under a warrant lawful on its face and issued by proper 
authority. If such officer exceeds his authority and acts op- 
pressively in the execution of the process, he will not be pro- 
tected therein. 

(147) 


SF: 
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Atwood y. Atwater. 


Error from the district court of Saline county. Tried 
below before Morris, J. 


E. 8, Abbott, for plaintiff in error. 


Geo. H. Hastings, contra, cited: Stewart v. Hawley, 21 - 
Wend. [N. Y.], 552; Harman v. Brotherson, 1 Denio [N. 
Y.], 587; Weaver v. Devendorf, 3 Denio [N. Y.], 117; 
Horton v. Auchmoody, 7 Wend. [N. Y.], 200; Carter v. 
Dow, 16 Wis., 317; Wall v. Trumbull, 16 Mich., 228; 
Comstock v. Crawford, 3 Wall. [U. 8.], 396; Long v. Bur- 
nett, 13 Ta., 28; 2 Freeman, Judgments, 524, 529; Brown 
v. Wood, 1 Bailey [S. Car.], 457; Butler v. Potter, 17 Johns. 
[N. Y.], 145; Busteed v. Parsons, 54 Ala., 393; Marks v. 
Townsend, 97 N. Y., 590; Bamberger v. Kahn, 43 Hun 
[N. Y.], 411; Cooley, Torts, 460; Savacool v. Boughton, 
5 Wend. [N. Y.], 170. 


Norvat, C. J. 


This was an action by Jesse Atwood against Jared T. 
Atwater and W. T. Buchanan for false imprisonment. 
From a verdict and judgment in favor of both the defend- 
ants the plaintiff brings error. 

The petitior charges, substantially, that the plaintiff was, 
on the Ist day of August, 1889, assaulted by the defend- 
ants and then imprisoned by them in the city jail of the 
city of Crete, which was in a filthy and indecent condition, 
for the period of thirty-six hours next following without 
any just or reasonable cause therefor; that in consequence 
of such imprisonment plaintiff was prevented from attend- 
ing to his business, and suffered great mental anguish, a 
sense of shame, humiliation, degradation, and other wrongs 
and injuries, to his damages in the sum of $1,000, includ- 
ing $50 for costs and attorney’s fees in procuring his release 
from imprisonment. The defendants filed separate answers 
denying each and every averment in the petition contained, 
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and setting up, as a justification for the arrest and impris- 
onment of the plaintiff, that the defendant William T. 
Buchanan was the duly elected, qualified, and acting police 
judge of the city of Crete, and that the defendant Jared T. 
Atwater was the duly appointed, qualified, and acting city 
marshal of said city; that on the date mentioned in the 
petition a complaint, in due form, was filed in the office of 
such police judge, charging the plaintiff with having vio- 
lated the ordinance of said city relating to the keeping and 
harboring of dogs within the corporate limits of such city, 
upon which complaint a warrant was duly issued and signed 
by said police judge for the arrest of plaintiff, which was 
delivered to said city marshal to be served, who, in pur- 
suance of the command therein arrested this plaintiff and 
took him before the said police judge; that thcreupon a 
trial was had upon said complaint in the manner provided 
by law, and the plaintiff was convicted of the offense 
charged on said complaint and the court assessed a fine of 
$2 and costs of prosecution, and to stand committed to the 
city jail until such fine and costs were paid; that plaintiff 
refused to pay either the fine or costs, and defied the de- 
fendants and the city authorities to imprison him ; that the 
plaintiff asked that he be imprisoned in order that he mighit 
bring an action for false imprisonment against the city and 
against its officers; whereupon the police judge, as in duty 
bound to do, issued a mittimus in due form of law, directed 
to the city marshal to safely keep the plaintiff until said 
judgment and sentence were complied with, and in accord- 
ance with the command thereof the city marshal did com- 
mit the plaintiff to the city jail, and there held him under 
and by virtue of said mittimus for about twenty-four hours, 
and that all the acts done and complained of by the plaint- 
iff were done under and by virtue of the said warrant and 
the said mittimus, duly issued and placed in the hands of 
the said city marshal. The answer further pleads that the 
action is barred by the statute of limitations, but this de- 
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fense is not now relied upon. The plaintiff, for reply to 
the several answers, admits that the defendants at the time 
mentioned were, respectively, the city marshal and police 
judge; that a complaint was filed as alleged, and plaintiff 
was arrested thereon and brought before said police judge 
as alleged, and that he was fined as stated, but avers that 
he was adjudged guilty on his plea of not guilty, and was 
fined without trial, or without proof of any kind being 
adduced before said police judge. Plaintiff also denies the 
existence of any ordinance such as referred to in the answers, 
denies the existence of any law, ordinance, ov other author- 
ity of any kind r quiring or permitting the imprisonment 
of any person in the jail of said city on conviction for the 
violation of its ordinances. It does appear that the police 
judge sentenced Atwood without having first made and 
entered upon his docket a finding that he was guilty, and 
for this error Atwood was discharged upon habeas corpus. 
(Atwood v. Atwater, 34 Neb., 402.) 

The sole errors assigned for a reversal are based upon 
the giving of the first and third paragraphs of the court’s 
charge to the jury, and the refusing to give the first and 
second instructions requested by the plaintiff. The in- 
structions given by the court upon its own motion, which 
are here complained of, read as follows: 

“1, Gentlemen of the jury, the court instructs you that 
under the pleadings and the law in this case, the only ques- 
tion for you to consider is the manner of treatment received 
by this plaintiff while under arrest and in the act of arrest.” 

3. If the jury shall find from the evidence that in the 
matter of the arrest, and in their conduct toward the 
plaintiff while he was under arrest, was no more harsh or 
cruel than the circumstances under which they acted re- 
quired, or as ordinarily prudent and careful men would act 
under the same circumstances, then your verdict should be 
for the defendants.” 

The evidence adduced on the trial of the cause is not be- 
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fore us, the same not having been preserved by a bill of 
exceptions. As a reviewing court, therefore, we must as- 
sume that there was evidence before the jury tending to 
establish the defense pleaded by the defendants in their 
answers. We have, then, only to determine whether the 
foregoing instructions were erroneous in view of the de- 
fense interposed and the issues tendered by the pleadings. 
The jury were told, in effect, by the instructions of which 
complaint is made, that the defendants were not liable un- 
less they treated the plaintiff in making the arrest, or 
while under arrest, in a more harsh or cruel manner than 
was ‘warranted under the circumstances of the case. In 
other words, that the police judge incurred no liability by 
reason of the issuing of the warrant and mittimus, and 
that they protected the city marshal in executing the same 
in all his acts committed within the scope of his duties, but 
if he unnecessarily abused the plaintiff in making the ar- 
rest, or while under arrest, he must respond in damages. 
It is a familiar rule to the bench and the profession, and 
oue of great antiquity, that a judicial officer, whether of a 
court of limited or general jurisdiction, is not liable in a 
civil action for acts performed in his judicial capacity, if he 
has acquired and does not exceed the jurisdiction conferred 
by law. He is not liable in damages for mere error of 
judgment while acting within his jurisdiction, but he is not 
protected if he assumes to act beyond the scope of his 
authority. (2 Freeman, Judgments, sec. 530; Harman ». 
Brotherson, 1 Denio, [N. Y.], 587; Weaver v. Devendorf, 
3 Denio [N. Y.], 117; Horton v. Auchmoody, 7 Wend. 
[N. Y¥.], 200;° stewart v. Hawley, 21 Wend. [N. Y.], 
562; Carter v. Dow, 16 Wis., 317; Wall v. Trumbull, 
16 Mich., 228; Little v. Moore, 4 N. J. Law, 74*; Butler 
v. Potter, 17 Johns. [N. Y.], 145; Prat v. Gardner, 2 
Cush, [Mass.], 63; Oraig v. Burnett, 32 Ala, 728; Clark 
v. Holdridge, 58 Barb. [N. Y.], 61; Busteed v. Parsons, 
54 Ala., 393; Marks v. Townsend, 97 N. Y., 590; Marks 
v. Sullivan, 9 Utah, 12.) 
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The reason for the rule stated is well expressed by Chief 
Justice Kent in Yates v. Lansing, 5 Johns. [N. Y.], 282, 
in the following language: “No man can foresee the dis- 
astrous consequences of a precedent in favor of such a 
suit. Whenever we subject the established courts of the 
Jand to the degradation of private prosecution, we sub- 
due their independence and destroy their authority. In- 
stead of being venerable before the public, they become 
contemptible; and we thereby embolden the licentious to 
trample upon everything sacred in society, and to overturn 
those institutions which have hitherto been deemed the best 
guardians of civil liberty.” 

Carter v. Dow, 16 Wis., 317, is quite like the one at bar. 
That was an action by Carter against a justice of the peace, 
a constable, and one Dow for false imprisonment, Carter 
had been arrested on the complaint of Dow for violating 
an act passed by the legislature to regulate and license the 
keeping of dogs, and was taken before the justice and fined. 
In the cirenit court Carter recovered judgment, which, on 
appeal to the supreme court, was reversed, that court hold- 
ing that the justice of the peace, although he may have 
erred in his conclusions, the proceedings were not void for 
want of jurisdiction, and that such officer is not liable for a 
mere error of judgment, but only when he fails to acquire 
jurisdiction. 

Horton v. Auchmoody, 7 Wend, [N. Y.], 200, was an 
action against a justice of the peace for damages snstained 
by the plaintiff for acts done by the defendant to his judi- 
cial capacity. Savage, C. J., in delivering the opinion of 
the court, says: “ Where a justice acts without jurisdiction, 
he isa trespasser; but having jurisdiction, an error in judg- 
ment does not subject him to an action; he is entitled to 
the protection afforded to a judge of a court of record, 
The argument for the plaintiff in error is, that thongh the 
justice ouce had jurisdiction, he had lost that jurisdiction; 
that the adjournment being an act not authorized by law, the 
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cause was at an end, and any further proceeding was without 
jurisdiction, as much so as a judgment would be without any 
previous process. It must be conceded that so far as the 
parties litigant before the justice in that suit are concerned, 
this court have considered an unauthorized adjournment 
an end of the suit; but where a remedy is sought against 
the justice, the principle of judicial irresponsibility should 
be interposed, so far as it is applicable * * * In this 
case the justice had jurisdiction of the cause, of the parties, 
and of the question of adjournment; his error was an error 
of judgment, and according to the decisions above referred 
to, the consequence of that error was that the cause was 
discontinued as between the parties, and any judgment 
entered after such adjournment was liable to be reversed ; 
but I believe none of the cases considered such a aiieneit 
a proper subject of inquiry as to its merits in another tri- 
bunal, If the justice is liable in this case, it must be con- 
ceded that such liability arises from a judicial act, which is 
contrary to established principles.” 

Stewart v. Hawley, 21 Wend. [N. Y.], 552, was where a 
magistrate, on the filing of a complaint charging a violation 
of the statute for the observance of Sunday, issued a war- 
rant for and had the person complained of arrested and 
brought before him, when the charge was investigated and 
the accnsed was fined. An action was thereupon brought 
by the defendant in the criminal suit against the magistrate 
and the constable who executed the warrant for his arrest, 
The court held that the magistrate was not liable for false 
imprisonment, although he might have erred in holding 
that a criminal offense had been committed, and that the 
constable who made the arrest was not liable in trespass, 
the warrant being regular on its face. Nelson, C. J., in 
his opinion in the case, makes use of this language: “It 
cannot be doubted but that the justice, by means of the 
complaint in this case and the warrant issued thereupon, 
acquired jurisdiction over the subject-matter and the person 
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of the defendant, and that his error, if any, was an error 
of judgment. He may have misapprehended the true im- 
port of the statute, and concluded that the plaintiff fell 
within the prohibition, when he did not; but no principle 
of law is better settled than that for such mistake the magis- 
trate is not responsible in av action. (1 Brod. & Bing., 432; 
Mills v. Caltet, 6 Bing., 85; 3. Maule & Selw., 411; 8 Wend., 
462; 11 Wend., 95; 19 Wend., 61,62.) The case of Mills v. 
Callet is very strong and decisive. The only question, said 
Tindall, C. J., is whether the magistrate had jurisdiction to 
investigate and commit. He further remarked, that if a 
party charged with an offense be brought beforea magistrate, 
the officer must exercise a judgment on the case, and is not 
liable for mere error of judgment. * * * If we are 
right in the conclusion respecting the justice, it necessarily 
follows that the warrant was a protection to the officer ; for 
if there was matter enough to justify the proceeding of the 
justice, it would of course justify the officer. Indeed, if 
there had been no recital of the offense in the warrant, the 
constable would have been protected; for, to subject him to 
responsibility in this action, it must be shown not merely 
that the magistrate had no jurisdiction to issue the process, 
but that it so appeared on the face of the process.” 
Cooley, J., in Wall v. Trumbull, 16 Mich., 228, in dis- 
cussing the rnle relating to the liability of officers exercis- 
ing judiciul powers for errors in judgment, where they do 
not exceed their jurisdiction, observes: “In determining 
whether the members of a township board voting for the 
allowance are liable, the first question which arises is, 
whether the nature of their duties is judicial, or ministerial 
only; for the rule of liability is aliogether different in the 
two cases. A ministerial officer has a line of conduct 
marked out for him, and has nothing to do but follow it; 
and he must be held liable for any failure to do so which 
results in the injury of: another. A judicial officer, on the 
other hand, has certain powers confided to him, to be exer- 
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eised according to his judgment or discretion ; and the law 
would be oppressive which should compel him in every 
case to decide correctly at his peril. It is accordingly a 
rule of very great antiquity that no action will lie against 
a judicial officer for any act done by him in the exercise of 
his judicial functions, provided the act, though done mis- 
takenly, were within the scope of his jurisdiction.” The 
learned judge, after citing numerous authorities, uses this 
language: “This principle of protection is not confined to 
‘courts of record, but it applies as well to inferior jurisdic- 
tions; the only difference being that authority in a court of 
general jurisdiction is to be presumed, while the jurisdiction 
of inferior tribunals must affirmatively appear on the face 
of their proceedings. (Wight v. Warner, 1 Doug. [Mich.], 
384; Clark v. Holmes, 1 Doug. [Mich.], 390; Chandler v, 
Nash, 5 Mich., 409.) Nor does the rule depend upon 
whether the tribunal is a court or not; it is the nature of 
the duties to be performed that determines its application.” 

Authority is conferred by statute upon a police judge to 
try all offenses against the ordinances of the city. In the 
ease before us, Buchanan, as such police judge, had juris- 
diction to hear the complaint and issue the warrant. Hav- 
ing jurisdiction over the subject-matter, the fact that he 
_ erred in not making a finding upon which to base the 
judgment and sentence will not render him liable. For 
lack of a finding the sentence was not void, but was merely 
erroneous, and subject to a reversal in a proper proceeding. 
(Doty v. Sumner, 12 Neb., 378; Connelly v. Edgerton, 22 
Neb., 83.) 

The remaining question is as to the liability of the mar- 
sha! for serving the warrant and imprisoning the plaintiff 
in accordance with the command of the mittimus to him 
directed by the police judge. Both writs were regular on 
their face, and the court, or judge, had the jurisdiction to 
issue the same. This being so, the marshal was protected 
by the processes for everything he did thereunder within 
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the line of lis official duty. But he would be liable for 
any unnecessary abuse of the plaintiff, or if he exceeded 
his authority and acted oppressively in the execution of the 
writs. The principle is well recognized by the authorities 
that a ministerial officer, acting under a process regular aud 
valid on its face issuing from a court or tribunal with ap- 
parent jurisdiction to issue the same, is protected in ohey- 
ingit. (2 Freeman, Judgments, sec. 529 ; Marks v. Sullivan, 
supra; Hobbs v. Ray, 25 Atl. Rep. [R. I.], 694; Leib v. 
Shelby Iron Co., 97 Ala., 626; Henke v. McCord, 55 Ta., 
378 ; Erskine v, Hohnbach, 14 Wal). [U.S8.], 613; Savacool 
v. Boughton, 21 Am. Dec. [N. Y.], 181, and cases cited in 
the note.) In Erskine v. Hohnbach, supra, the court say : 
“Tf an officer or tribunal possess jurisdiction over the sub- 
ject-matter upon which judgment is passed, with power to 
issue an order or process for the enforcemeut of such judg- 
ment, and the order or process issued thercon to a minis- 
terial officer is regular on its face, showing no departure 
from the law, or defect of jurisdiction over the person or 
property affected, then, and in such cases, the order or pro- 
cess will give full and entire protection to the ministerial 
officer in its regular enforcement against any prosecution 
which the party agzrieved thereby may institute against 
him, although serious errors may have been committed by 
the officer or tribunal in reaching the conclusion or judg- 
ment upon which the order or process is issued.’ 

The instructions given by the court fairly submitted to 
the jury the question of the liability of the defendants, 
and the court below did not err in giving the same. The 
view already expressed disposes of the objections made to 
the refusal to give plaintiff’s requests. The judgment is 
right and is 

AFFIRMED. 
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Newuiire Keiman v. Simeon H. CaLtHoun, ImMpLeEADED 
WITH JoHN C. CaLHOUN. 


FILED JANUARY 2, 1895. No. 6161. 


1, Negotiable Instruments: Bona FIDES oF TRANSFER: BUR- 
DEN OF PRoor. Where,in an action on a promissory note by 
au indorsee thereof, the defense iuterposed is fraud in the incep- 
tion of the note, the burden is upon the plaintiff to prove that 
he is a bona fide holder tor value; but where the only defense is 
the failure of consideration, the burden is upon the defendant to 
overcome the presumption that the note was transferred before 
due for value in the usual course of business. (Violet v. Rose, 
39 Neb., 660.) ‘ 


: EVIDENCE examined, and held not to prove a fail- 
ure of consideration or to overcome the presumption that the 
plaintiff is a dona fide holder of the note sued on. 


2. 


Error from the district court of Otoe county, Tried 
below before CHAPMAN, J. 


Edwin F. Warren, for plaintiff in error, cited: Wor- 
tendyke v. Meekham, 9 Neb., 21; Dobbins v. Oberman, 17 
Neb., 163; Sedgwick v. Dizon, 18 Neb., 545; Koehler v. 
Dodge, 31 Neb., 328; Helmer v. Commercial Bank, 28 
Neb., 47; Cropsey v. Averill, 8 Neb. 152; Western Cot- 
tage Organ Co. v. Boyle, 10 Neb., 409; Coakley v. Chris- 
tie, 20 Neb., 509; Bank of Orleans v. Barry, 1 Denio (N. 
Y.J, 116; Suydam v. Westfall, 2 Denio[N. Y.]. 205; Shri- 
ver v. Lovejoy, 32 Cal., 574; Missouri Loun . ink v, Gar- 
ner, 1 Mo. App., 200; Bond v. Storrs, 13 Conn., 412; 
Dye v, Dye, 21 O. St., 86; Commercial Bank v. French, 21 
Pick. [Mass.], 483; Buchner v. Liebig, 38 Mo., 188; Scott 
v, Shirk, 60 Ind., 160; Hamilton v. Vought, 5 Vroom [N. 
J.J, 191; 2 Randolph, Commercial Paper, sec. 998 ; Good- 
man v. Simonds, 20 How. [U. 8.], 348; Bank of Pitts- 
burgh v. Neal, 22 How. [U.8.], 96; Murray v. Lardner, 
2 Wall. [U. S.J, 110. 
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M. L. Hayward, contra, cited: Shaw v. Clark, 49 Mich., 
384; Lake v. Reed, 29 Ta., 258; Myers v. Bealer, 30 Neb., 
281; National Bank of North America of Boston v. Kirby, 
108 Mass., 497; Parsons v. Jackson, 99 U. §., 434; New. 
ell v. Gregg, 51 Barb. [N. Y.], 263; Chouteau v. Allen, 70- 
Mo., 339; Dillon v. Scofield, 11 Neb., 419; Wilson v. Bur- 
ney, 8 Neb., 39; Burr v. Boyer, 2 Neb., 265; Parsons, 
Contracts, 17, 26 and note 3; Byles, Bills, p. 241; Enter- 
prise Distilling Co. v. Bradley, 17 IN. App., 509; Alen ov. 
Brown, 14 1). App., 4538; Norman v. Waite, 30 Neb., 302; 
O Leary v. Iskey, 12 Neb., 186; Courtnay v. Price, 12 Neb., 
192, 


Post, J. 


This was an action in the district court of Otoe county 
on a promissory note for $250 executed by the defendant 
in error and John C. Calhoun to John F, Callen, bearing 
date of March 10, 1890, and maturing sixty days after 
date. The petition is in the usual form in actions by in- 
dorsees of commercial paper, except that it is therein al- 
leged that the note was transferred to the plaintiff by the 
payee for value before maturity in the usual course of busi- 
ness. The answer, after a denial of the transfer and the 
plaintiff’s title tothe note, contains the following allegation: 
“Defendant, further answering, avers that he is only 2 
surety on said note and so signed the same, and the plaint- 
iff had knowledge of this fact. Plaintiff has brought no 
one into court but this answering defendant ; that said note 
was given by John C. Calhoun to one John F. Callen for 
a half interest in a certa’n advertising contract in Ne- 
braska and Towa; that said Callen represented to said John 
C. Calhoun that he understood the business and would de- 
vote his time and best efforts to make the same a success ; 
that he had made large money in other similar contracts 
and would show said John C. Calhoun how to conduct and 
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manage said business so as to make it profitable, and that 
by reason of such representations and agreements so made 
to John C. Calhoun this defendant was induced and per- 
suaded to sign said note as security, but that instead of 
trying to work up business said Callen neglected the same 
while with the said John C. Calhoun and shortly thereafter 
went alone into Iowa and there worked up a profitable 
business under said contract, and failed and neglected to 
account to John C. Calhoun for his share of the profits 
thereof, or to apply the same to the payment of said note, 
it being the agreement that said note was to be paid out of 

‘the said John C. Calhoun’s share of the profits in said 
business; that by the reason of the acts of said Callen 
nothing was realized to said John C. Calhoun, and the 
transaction was a fraud and a swindle on him and on this 
defendant; that nothing can be made out of said Callen on 
execution, and that his business keeps him constantly trav- 
eling, and he is not a resident of this county, and that said 
parties will be without remedy in the matter, except as they 
are relieved from the payment of said note; that said Cal- 
Jen pretended to indorse said note hefore maturity, and 
that by said plaintiff’s instructions the same was not pro- 
tested at maturity, and payment has never been demanded 
of the maker of said note, and that said Callen was by 
the acts of said plaintiff relieved from his liability as such 
indorser on said note.” 

The district court, on its own motion, gave the following 
instruction, which is now alleged as error: “ You are in- 
siructed that plaintiff having alleged in her petition that 
defendant made, executed, and delivered the promissory 
note in question to John C. Calhoun, for value received, 
and that afterwards said Callen, before maturity of said 
note, that is, before the same became due and payable, sold 
and assigned, transferred, and duly indorsed the same to 
plaintiff for value received, and the defendant, among other 
matters of defense, having denied that John F. Callen for 
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value received and in good faith indorsed, transferred, and 
sold said note to plaintiff before maturity thereof, and hav- 
ing also denied that plaintiff is the real owner of said note, 
the plaintiff having interposed a general denial in reply to 
said answer, you are instructed that the burden of proof is 
upon the plaintiff to satisfy you by a fair preponderance of 
the evidence that she is the bona fide owner of said prom- 
issory note, that she purchased the same before it became 
due and payable, and that she paid therefor a good and 
valuable consideration, and unless you so find from a fair 
preponderance of the evidence, your verdict will be in favor 
of defendant.” It must be admitted that the question here 
involved was somewhat obscured by the earlier decisions of 
this court; but in Violet v. Rose, 39 Neb., 660, the cases 
were examined and the rule thereof held to be that where 
in an action by an indorsee the defense presented is fraud 
in the inception of the note, the burden is upon the plaint- 
iff to prove that he is a bona fide holder; but where the only 
defense is a failure of consideration, the burden is upon the 
defendant to overcome by proof the presumption of the 
common law that the paper was transferred for value before 
maturity and in the usual course of business, From an 
analysis of the answer in this case it is clear that the only 
reliance of the defendant is upon a failure of consideration, 
hence it is clearly within the rule above stated and the court 
accordingly erred in giving the instruction complained of. 

2. Krom a careful reading of the proofs in the record 
we are constrained to add that in our judgment the verdict 
should have been set aside for another reason, viz., that the 
finding of the jury is so manifestly against the evidence 
as to call for interference by the court. The plaintiff, who 
was at the time in question an unmarried woman, possessed 
of money for investment, and living in the family of the 
payee, Cullen, in the city of Omaha, testified that she pur- 
chased the note in controversy on or about the day of its 
date for $225. She is fully corroborated by Callen, who 
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is even more explicit, and states the transaction in detail, 
viz., that he received for the note $100 on the day of the 
transfer by check of the plaintiff, credit for the sum of $50, 
in which sum he was indebted to her for money advanced, 
and $75 in cash at a later date but within thirty days from 
the day of the transfer. She is supported likewise in all - 
essential particulars by the testimony of Callen’s wife and 
sister. In addition to the witnesses above named Mr. 
Lange, cashier of the bank at which the plaintiff kept her 
account, testified that she consulted him regarding the 
purchase of the note and the solvency of the makers; and 
further, that she placed it in his hands for collection some 
four or five weeks before its maturity, also, that a check 
for $100, drawn by her in Callen’s favor, was paid by 
the witness a few days previous. He testified that the 
plaintiff’s checks for smaller amounts had previously been 
cashed by Callen, which tends strongly to support the 
theory of the plaintiff that he, Callen, was at the date 
of the alleged transfer of the note indebted to her for 
money advanced. The only evidence claimed to be in 
conflict with the foregoing is that of the defendant, who 
testified to a conversation with the plaintiff in the pres- 
ence of Mrs. Callen, the sister-in-law of the latter, about 
a month after the note matured. In that conversation 
the plaintiff, according to the testimony of the defendant, 
remarked that she had advanced money to Callen from 
time to time, but would not let him have any more money 
on the note until she knew it would be paid without a con- 
test; that sie was about to be married and would need her 
money. It has been said that mere verbal admissions 
should be received with caution, That such evidence “con- 
sisting, as it does, in the mere repetition of oral state- 
nients, is subject to much imperfection and mistake” (1 
Greenleaf, Evidence, 200), although admissions deliber- 
ately made and precisely identified may afford’ proof of the 
most satisfactory character. (1 Greenleaf, Evidence, 200.) 
15 
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Were the question simply one of veracity between the de- 
fendant and the five witnesses who testified for the plaintiff, 
corroborated as are the latter by the facts shown by the 
cashier, Mr. Lange, we might see our way clear to sustain 
the finding of the jury; but when we remember that the 

ojudgment rests upon the defendant’s recollection of an in- 
advertent remark of the plaintiff, completely at variance 
with her claim of title to the note then long past due, and 
the fact that she looked to him for payment, the verdict 
appears to be so clearly and palpably wrong as to present a 
proper case for reversal on that ground. 

We are likewise unable to perceive any substantial basis 
for the finding of a failure of consideration of the note. 
The inducements which led to the abandonment of the ad- 
vertising scheme by John C, Calhoun, the principal of the 
note, are clearly set forth in the following communication, 
of which he is the admitted author: 

“ Lincouy, Nes., April 13, 1890. 

“J. F. Callen, Esq., Omaha, Neb.—F rienp J. F.: The 
contents of this will doubtless surprise you. Have decided 
to give up the adv. business. Have been offered a good 
position—salary and expenses—and have accepted it to-day. 
Had a letter from Mandell in which he says they will do 
no advertising. I hoped to get on my feet through the 
Newcastle ad., but now that that has fallen through, I must 
take another means, and that means is something for which 
I am better adapted than for soliciting ads. I am no ad- 
vertising man and never will be one, and you have been 
very kind to coach me this far. Address me Swedeburg, 
Neb. Hold until called for. 

Yours in haste, JACK.” 

That letter was the deliberate act of the writer, and is 
unmistakable evidence of the fact that he voluntarily aban- 
doned the advertising venture for what was believed to be 
a more lucrative and congenial occupation. Being the first 
to violate the contract, he cannot, while in default of the 
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conditions thereby imposed, rely upon it for a cause of ac- 
tion or defense, For reasons stated the judgment is 


REVERSED. 


George P. Housa v. STaTE oF NEBRASKA. 


FILED JANUARY 2, 1895. No. 6926. 


-_— 


. Homicide. Evidence examined, and held sufficient to sustain 
the verdict of manslaughter. 


: INSTRUCTIONS. An instruction in a prosecution for mnr- 
der to the effect that the jury may, if the evidence warrants, 
convict of murder in the first degree, murder in the second de- 
gree, or manslaughter, is not objectionable on the ground that it 
excludes a verdict of acquittal and requires the jury to convict 
of a felonious homicide, particularly where in other paragraphs 
they are cautioned against conviction unless satisfied of the guilt 
of the prisoner beyond a reasonable doubt. 


~ 


: : ““MALIck.’”’ It is proper to instruct that ‘‘ mal- 
ice,” in its legal sense, denotes that condition of mind which is 
manifested by the intentionally doing of a wrongful act without 
just cause or excuse. It means any willful or corrupt intention 
of the mind. 


: JUSTIFICATION. The bare belief of one assaulted that 
he is about to suffer death or great bodily harm will not of it- 
self justify him in taking the life of hisadversary. There must 
exist reasonable ground for such belief at the time of the killing, 
and the existence of such grounds isa question of fact for the 
jury. 

: WEIGHT OF PRISONER'S TESTIMONY. It is not error in 
a trial for murder to instruct that the jury may take into con- 
sideration the interest of the prisoner in weighing his evidence. 
(St. Louis v. State, 8 Neb., 405.) 


. Instructions. MERE NON-DIRECTION by the trial court affords 
no ground for the reversal of a judgment unless proper instruc- 
tious have been asked and refused. (Hill v. State, 42 Neb., 503.) 


i) 
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7. New Trial: NewLy-DiscovERED EvIDENCE. It is not error 
to refuse a new trial on the ground of newly-discovered evidence 
when the statements, in the affidavit upon which it is based, are 
contradicted by the sworn evidence of the proposed witness. 


Error to the district court for Antelope county, Tried 
below before Ropinson, J. 


N. D. Jackson, for plaintiff in error, cited: Wharton, 
Criminal Law [9th ed.], secs. 488, 489; Clark v. State, 32 
Neb., 246; Long v. State, 23 Neb., 51; Billings v. State, 
107 Ind., 54; Gandy v. State, 23 Neb., 448. 


Geo. H. Hastings, Attorney General, contra, cited: Gal- 
lagher v. State, 3 Minn., 185; People v. Williams, 32 Cal., 
280; People v. Campbell, 30 Cal., 312; Rasberry v. State, 
1 Tex. App., 664; Stewart v. State, 1 O. St., 66; People v. 
Anderson, 44 Cal., 65; State v. Quin, 3 Brev. [S. Car.], 
568; People v. Doe, 1 Mich., 451; Patten v. People, 18 
Mich., 314; Cotton v. State, 31 Miss., 504; Horrigan & 
Thompson, Cases on Self-Defense, 476; Oliver v. State, 17 
Ala., 587; Dupree v. Slate, 33 Ala., 380; State v. Benham, 
23 Ta., 154; State v. Burke, 30 Ia., 331; Noles v. State, 26 
Ala., 31; Reg. v. Bull, 9 C. & P. [Eng.], 22; Dill v. State, 
25 Ala., 15; 1 Bishop, Criminal Law, secs. 842, 843; Da- 
vis v, State, 31 Neb., 240: Parrish v. State, 14 Neb., 60; 
State v. Vance, 17 Ia., 138; State v. Scott, 4 Tred. [N. Car.], 
409; Atkins v. State, 16 Ark., 568; Shorter v. People, 2 
‘Com. [N. ¥.], 193; State v. Horne, 9 Kau., 120; 1 Whar- 
ion, Criminal Law, sec. 102; Curry v. State, 4 Neb., 552; 
Palmer v. State, 4 Neb., 68; Schlencker v. State, 9 Neb., 
242; Milton v. State, 6 Neb., 143; Carr v. State, 23 Neb., 
755; Vollmer v. State, 24 Neb., 844; Commonwealth v. York, 
9 Met. [Mass.], 104; Creek v. State, 24 Ind., 151; State 
v. Collins, 32 1a., 36; Patterson v. People, 46 Barb. [N. Y.}, 
625; Statev. Matthews, 78 N. Car., 523; Steinmeyer v. Peo- 
ple, 95 IIL, 383; State v. Rose, 30 Kan., 501; Panton v. 
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People, 5 Am. Crim. Rep, [IIl.], 425, note; Barnards v. 
State, 88 Tenn., 229; White v. Territory, 3 Wash. Ter., 
397; St. Louis v. State, 8 Neb., 405. 


Post, J. 


The facts of this case must have appealed strongly to the 
sympathies of the jury, as they certainly do to ours. On 
the day of the homicide the prisoner, a small and feeble 
man, weighing less than 135 pounds, and a cripple, his left 
leg having been amputated above the knee, was three times 
assaulted by the deceased, a man weighing nearly 200 
pounds. On each occasion the prisoner was thrown to the 
ground and violently choked by the deceased, who was at 
the time intoxicated, and who during one of such assaults 
is shown to have threatened the prisoner’s life. The only 
apparent provocation for said assaults, or any of them, was 
the fact that the prisoner had denounced the action of the 
deceased in striking and otherwise abusing Ernest Staples, 
a boy sixteen years of age, who at the time in question had 
business at the livery stable where the altercation occurred, 
and who had, by some means not disclosed, excited the en- 
mity of the deceased, On releasing the prisoner after the 
last assault, the deceased followed the boy above named to 
where the latter was in the act of unhitching his horse, 
about forty feet from the stable. After punishing the boy 
to his satisfaction he started to return to the stable along 
the sidewalk at a right angle therewith, pushing and kick- 
ing the boy before him, When he reached the stable door 
the prisoner, who was standing just inside the threshold, 
struck him a blow in the neck with a knife, completely 
severing the jugular vein, and from which death resulted 
almost instantly. The theory of the state is that the pris- 
oner, incensed by the wrongs he had suffered, followed the 
deceased to the door and, waiting for his return, struck the 
fatal blow without warning and without sufficient provocn- 
tion. On the other hand the prisoner contends that in tak- 
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ing the life of the deceased he was acting in self-defense 
and upon sufficient provocation. There is evidence tending 
to prove that he was at the fatal moment resting against 
the cheek or casing of the door, engaged in adjusting the 
wooden leg to his limb, which was rendered necessary in 
cunsequence of the violence just suffered at the hands of 
the deceased. He accounts for the presence of the knife 
at the instant of homicide by the fact that it was neces- 
sary to make a hole in the strap used to support his 
wooden limb, and which was broken during the scuffle. 
The witnesses for the prisoner and some of those for 
the state testify that as the deceased approached the door he 
was commanded by the prisoner to let the boy alone. The 
deceased then rushed at him, but was ordered to stand back 
or he would get hurt. At that time, according to the same 
witnesses, the deceased was about four feet from the pris- 
oner with his hand raised as if about to strike. According 
to the testimony of the latter the deceased had something 
in his hand which was believed to be a knife, and being 
unable to retreat on account of the injuries just suffered, 
there was no alternative but to defend himself by use of 
the means employed. Other witnesses, evidently not un- 
friendly to the prisoner, testify that he was standing with 
his left hand on the door casing and his right hand, in which 
he was holding the knife, behind him, and as he ordered the 
deceased to stand back he took one step forward and struck 
with the result stated. The question of justification was 
submitted to the jury on the foregoing evidence, and while 
a verdict of acquittal wonld perhaps have been quite as sat- 
isfactory to the trial court, we can perceive no ground for 
interference. ‘The question whether there existed in the 
mind of the prisoner an apprehension based upon reason- 
able grounds therefor of imminent peril to life or limb 
through the further assault of the deceased, and whether 
the means adopted for his defense were reasonable and ap- 
propriate for that purpose, in view of all the circumstances 
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surrounding him at the time, is essentially one of fact. 
No mere difference of opinion between the judge and the 
jury will warrant the setting aside of a-verdict based upon 
conflicting evidence. There is a wide distinction between 
such a case and one in which there is a failure of proof 
upon a material issue or where the verdict is so clearly 
wrong as to lead irresistibly to the conclusion that it is the 
result of prejudice, passion, or inattention to the evidence. 
It cannot, therefore, be said that the judgment is so clearly 
against the evidence as to call for a reversal of the judg- 
ment on that ground. The conclusion renders necessary 
an examination of the other assignments of error. 

2. Exception is taken to paragraph No. 5 of the instruc- 
tions given by the court on its own motion, as follows: “In 
‘ a prosecution for murder in the first degree, if the evidence 
fails to sustain such charge, the jury may, if the evidence 
warrants, find the defendant guilty of murder in the second 
degree, or manslaughter, as the case may be.” The par- 
ticular criticism of this instruction is that it is incomplete, 
since the jury were thereby allowed no alternative but to 
convict either of murdér or manslaughter and not per- 
mitted to render a verdict of acquittal. The criticism is, 
however, not merited, as the jury were in other paragraphs 
instructed fully and accurately upon the subject, and in ex- 
plicit terms directed to acquit unless satisfied beyond a 
reasonable doubt that the killing was not justifiable on the 
ground of self-defense. 

8. The next exception is directed to instruction No. 11, 
viz: “*‘ Malice,’ in its legal sense, differs from the meaning 
which it bears in common speech, In common acceptation 
it signifies ill-will, hatred, or revenge toward a particular 
individual. Such a condition of mind would, of course, 
coustitute malice in the eye of the law, but such is not 
necessarily its legal sense. ‘ Malice,’ in its legal sense, de- 
notes that condition of mind which is manifested by the 
intentionally doing of a wrongful act without just cause or 


€ 


. 
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excuse, It means any willful or corrupt intention of the 
mind.” The above definition of “ malice,” it is argued, is 
incomplete, but we regard it as substantially within the 
definition in Harris v, State, 8 Tex. App., 90, and which 
was approved in Carr v. State, 23 Neb., 749. It is cer-. 
tainly not in conflict with the authorities cited by REESE, 
J., in the last named case, and possesses merit which cannot 
unfortunately be claimed for every instruction which we 
have had occasion to examine, viz, brevity and perspicuity. 

4, The next assignment involves the following instruc- 
tion: “You are instructed as a matter of law that whena 
person is assaulted by another, and from the nature of the 
attack, viewed iu the light of any previous threat or hostile 
declaration made by the assailant and of his known char- 
acter for violence, the party assaulted has reasonable 
grounds to believe and does believe that the assailant intends 
presently to take his life or do him some bodily injury, he 
will be justified in killing his assailant, providing the cir- 
cumstances are such that such extreme measure would seem 
to the comprehension of a reasonable man necessary in such 
situation to prevent the threatendd injury. Whether the 
appearances of danger are sufficient to convince a reasonable 
man in the situation of the accused that death or the in- 
fliction of great bodily harm upon the person of the accused 
was intended by the deceased is a question of fact. for the. 
jury.” The criticism of the foregoing proposition is stated 
with great force and precision in the brief submitted by 
counsel for the prisoner, from which we quote as follows: 
“Yt [the instruction] requires the jury to measure the de- 
fendant’s mental responsibility, not by his own standard, 
but by that of some ideal or imaginary man, * * * 
whereas the true inquiry is, did the defendant believe, at 
the time the fatal blow was struck, that the deceased in- 
tended to kill him or do him great bodily harm?” The 
view thusstated has, it is admitted, the sanction of eminent 
authority (see Whartou, Criminal Law [9th ed.], 488, 489), 
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although it has not been generally accepted as the law by 
the courts of this country or England. The doctrine of 
the instruction has not only been accepted by the courts, 
but it rests upon reasons obviously sound and productive 
of the best interests of society as well as justice to the 
accused, The principle which underlies the rule there 
stated is that human life should not be made to depend 
upon conditions so unreliable and hazardous as the bare 
belief of any man that heis in danger of death or bod- 
ily harm; for, as said in State v. Harris, 1 Jones, Law 
[N. Car.], 190,—a well considered case,—“if the person 
charged with the homicide is to judge for himself whether 
the reasonable ground existed the most atrocious murders 
may be committed with impunity. The prisoner says he 
believed his life- was in danger. Whio can look into his 
heart? If the law allows him to judge, who can contra- 
dict him? The circumstances are nothing. It is his be- 
lief that justifies him. The lawis not so. Itis only from 
circumstances accompanying the transaction that reasonable 
ground can be ascertained, and of their bearing and influence 
the jury are the sole judges.” The following are selected 
from the many cases in harmony with the above: People 
v. Coughlin, 67 Mich., 466; State v. Sterrett, 68 Ia., 76; 
State v. Archer, 69 Ia., 420; State v. Bohan, 19 Kan., 28; 
Davis v. People, 88 Ill.,350; Watson v. State, 82 Ala., 10; 
Penland v, State, 19 Tex. App., 365; Clifford v. State, 58 
Wis., 477; and like views were expressed, although the 
question was not decided, in Parrish v. State, 14 Neb., 60, 
and Vollmer v. State, 24 Neb., 844. The objection to the 
instruction is, therefore, without merit. 

5. Exception was taken to the following paragraph of 
the instructions: “Under the law of. this state the accused 
is a competent witness in lis own behalf and you are bound 
to consider his testimony; but in determining what weight 
to give to his testimony you may weigh it as you would the 
testimony of any other witness, and you may take into 
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consideration his interest in the result of the trial, his man- 
ner, and the probability or improbability of his testimony, 
and giving to his testimony such weight as, under all the 
circumstances, you think it entitled to.” Were the ques- 
tion an open one at this time the writer would with reluc- 
tance sanction a practice which permits any reference by 
the court to the subject of the prisoner’s credibility asa 
witness. There is on principle no more reason to call the 
attention of the jury to him and to caution them to con- 
sider his interests as affecting his credibility than for like 
caution with respect to any other witness; but that ques- 
tion has been fully settled in this court by decisions in con- 
formity with the practice in this case, which we are con- 
strained to follow. (See St. Lowis v. State, 8 Neb., 405; 
Murphy v. State, 15 Neb., 383.) 

6. It is next contended that the court erred in not fur- 
ther defining manslaughter. The only definition of that 
offense is found in instruction No. 8, which is practically 
in the language of the statute; but the jury were properly 
instructed respecting the crime charged, and advised that 
malice is an essential element of murder, both in the first 
and second degree. They were also advised that they might, 
if the evidence warranted, find the defendant guilty of man- 
slaughter. In other words, the court charged that if the 
killing was unlawful and malicious, it was murder; but if 
it was unlawful and without malice, the offense was man- 
slaughter. That, we think, a sufficient direction when as- 
sailed for the first time after verdict, particularly in view 
of the fact that the only reliance of the prisoner was justi- 
fication on the ground of self-defense. The killing, accord- 
ing to the verdict, was not justifiable, hence it was unlawful, 
and was, therefore, murder or manslaughter; and as the 
conviction was for the last named offense, there is no ap- 
parent ground for complaint on his part. No definition of 
manslaughter has been suggested in the argument, nor can 
we conceive of one which adds anything to the precise defi- 
nition of the statute, viz., the unlawful killing of another 
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without malice, either in a sudden quarrel or unintention- 
ally while the slayer is engaged in the commission of an 
unlawful act. But the record shows no exception to the 
charge on that ground. Tf, in the opinion of the prisoner, 
he was entitled to a more explicit direction upon any sub- 
ject, he should have submitted proper instructions, and if 
refused, the question would have beea thus presented for 
review. Mere uon-direction, as said in Hill v. State, 42 
Neb., 503, affords no ground for reversal of a judgment 
unless proper instructions have been asked and refused. 
Long v. State, 23 Neb., 51, cited in support of a different 
view, is not in point, since the duty of the trial court to in- 
struct in the absence of a reqvest therefor was not con- 
sidered in that case. 

7. Finally, it is claimed that the motion for a new trial 
should have been sustained on account of newly-discovered 
evidence. According to the affidavit of the prisoner, he 
had, subsequent to the trial, discovered that he could prove 
by one Roan that the latter had witnessed the killing from 
the middle of the street in front of the stable and distinctly 
saw the deceased raise his right hand as if about to strike 
the affiant with a knife which he then held. On thé hear- 
ing of the motion the witness above named was produced 
by the state and upon his examination contradicted the 
prisoner in every particular. He not only denied witness- 
ing the homicide, but swore that he was in the city of Nor- 
folk at the time in question. From other evidence taken 
at the time we are led to believe that said witness had de- 
liberately imposed upon the prisoner by falsely stating that 
he, witness, was present and could give material evidence 
in his favor, But that fact merely proves how base and 
entirely unworthy of belief is the witness by whose evi- 
dence it is sought to change the result of the trial,—an ad- 
ditional reason for the refusal to disturb the verdict. We 
find uo error in the record, hence the judgment is 


AFFIRMED. 
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W. H. Reynoups v. ALLEN G. FISHER ET AL. 
FILED JANUARY 2, 1895. No. 6892. 


1. Taxes: CoLiectTion. The warrant required by law to be attached 
to a tax list when it is delivered to a county treasurer for collec- 
tion is the source of his power and authority to resort to the 
proceedings provided by statute for enforcing the collection of 
the taxes when it becomes necessary so to do. If no warrant ig 
80 attached he lacks the authority to compel the payment of 
the taxes. 


: AUTHORITY. Where the tax list was prepared by 
the county clerk by trauscribing the assessment into two books 
and the warrant directing the treasurer to collect the taxes con+ 
tained in the list was attached to but one of the books, and it 
was admitted that tbe two books constituted the tax list for the 
year, the warrant attached to the one book was a sufficient au- 
thorization to the treasurer to collect any taxes in the list as 
shown in either book, in any manner provided by law.. 


3. : Lizn: Extent. The taxes assessed on personal property are 
not confined asa lien to the property upon which they are as- 
sessed, but area lien upou all personal property owned by the 
person assessed, during the existence of the taxes, from and after 


the delivery of the tax list to the county treasurer for collection. 


: ENFORCEABLE BY REPLEVIN. The county treas- 
urer is ordinarily restricted in the enforcement of the collection 
of taxes to the use of the remedies provided by statute, but 
where, as in this case, the taxes are a lien on the property and 
he seeks to gain possession by virtue of such lien and the prop- 
erty isin the possession of other parties who claim the right of 
possession and contest the treasurer’s right to take the property, 
the legislature having failed to provide any means or remedy, 
tbe right to resort to the proper legal proceeding is implied, and 
replevin being the proper action, he may maintain such an ac- 
tion and have his right to possession adjudicated. 


: Priority. The lien of the taxes held superior 
in this case to the liens created upon the property by chattel 
mortgages executed subsequent to the delivery of the tax list to 
the county treasurer. 


Error from the district court of Dawes county. Tried 
below before Kixkaip, J. 
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Thos. L. Redion, for plaintiff in error, cited: Consoli- 
dated Statutes, 1891, sec. 4038; Wygunt v. Dahl, 26 Neb., 
72; Hillv, Palmer, 32 Neb., 632; Boyce v, Stevens, 49 N. 
W. Rep. [Mich.], 577; Barker v. Morton, 19 Ind., 146; 
Evans v. Bradford, 35 Ind., 527 ; McNeil v. Farneman, 37 
Ind., 208; 2 Desty, Taxation, p. 776; Virden v. Bowers, 
55 Miss., 1; Clifton v. Wynne, 80 N. Car., 145. 


Albert W. Orites, contra, cited : Richards v. Clay County, 
40 Neb., 45; Cooley, Taxation, 435; City of Carondelet v. 
Picot, 38 Mo., 125; Andover & Medford Turnpike Co. v. 
Gould, 6 Mass., 40; Miller v, Anderson, 47 N. W. Rep. [S. 
Dak.], 957 ; Bibbins v. Clark, 57 N. W. Rep. [Ia.], 884. 


Harrison, J. 


On August 1, 1893, the plaintiff commenced an action 
of replevin against defendant before a justice of the peace 
in Chadron precinct, Dawes county, to obtain possession 
of certain goods and chattels, claiming such possession as 
county treasurer of Dawes county, under and by virtue of 
the statutory lien on personal property for taxes assessed 
upon personalty as provided in section 139, chapter 77, 
Compiled Statutes, 1893, which is as follows: “The taxes 
assessed upon personal property shall be a lien upon the 
‘personal property of the person assessed, from and after 
the time the tax books are received by the’ collector.” 
From an appraisement of the property made at the time 
of the service of the writ of replevin it appeared that the 
property taken under the writ exceeded in value the sum 
of $200. The case was therefore transferred to the dis- 
trict court, where, after some preliminary motions, etc., the 
cause was stilymitted to the court for adjudication upon the 
following stipulation of facts : 

“1, The plaintiff is now the elected, qualified, and acting 
county treasurer of said county, and has been such officer 
since the first Tuesday after the first Monday of January, 
1892. 
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“2. That on the Ist day of April, 1891, and on the Ist 
day of April, 1892, Roderick McLeod was the owner of a 
Jarge stock of merchandise, consisting of bovis and shoes, 
furnishing goods and groceries, as well as the furniture 
and fixtures of his store-room, which said goods he was 
daily retailing to customers in the city of Chadron, and re- 
placing from time to time by new goods. 

“3, That said stock of goods was listed and assessed for 
taxation on April 1 of said years 1891 and 1892, and taxes 
were levied thereon to the amount as follows: 1891, $96.87, 
and for 1892, $64.29, which taxes became delinquent on 
the Ist day of February, 1892, and the Ist day of Febru- 
ary, 1893, if at all. That the tax list of 1891 was deliv- 
ered to the treasurer of Dawes county on or about October 
1, 1891, but that no warrant was attached thereto by the 
county clerk, 

“4, The county clerk prepared the tax list of 1892 in 
two separate books, one contaiuing the personal property 
and the city and village real taxes, and the other the county 
real estate taxes, and delivered them to said treasurer about 
the 5th day of January, 1893. 

“5, That no warrant was attached to or written in the 
book containing the personal taxes and city and village 
real tax for the year 1892, commanding said treasurer to 
collect the game, but a warrant was attached ‘to the book 
containing the county real estate tax, a copy of which war- 
rant is hereto annexed, marked ‘Exhibit A, and made a 
part hereof. 

“6. That a decree was duly entered in the district court 
of Dawes county, Nebraska, in December, 1892, wherein 
- W. H. Reynolds, plaintiff herein, and James C. Dahlman 
and others were defendants, a true copy of which decree is 
hereto attached, and marked ‘Exhibit B,’ and made a part 
hereof. 

“7, That on the 19th day of July, A. D. 1893, Roder- 
ick McLeod executed and delivered to the First National 
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Bank of Chadron his chattel mortgage for a valuable con- 
sideration by him in hand received, whereby he conveyed 
to said bank a certain defined portion of said stock of mer- 
. chandise of the value of $700, and upon the same day de- 
livered the possession of said goods to the said bank, and 
said goods were, upon the succeeding day, July 20, 1893, 
removed from the store-room wherein said stock was situ- 
ated at the date of said mortgage, which was given to secure: 
a bona fide indebtedness owing from McLeod to said bank. 

“8, That on said 19th day of July, 1893, said McLeod, 
for a valuable consideration before received by him from 
C. M. Henderson & Co., executed and delivered tu thema 
chattel mortgage, which was accepted and filed in the office 
of the county clerk of Dawes county, Nebraska, the same 
day, a true copy of which chattel mortgage, together with 
file mark thereon, is hereto attached and made a part hereof, 
and marked ‘Exhibit C,’ and immediately delivered the 
possession of said goods to the defendant Allen G. Fisher, 
as agent for the said mortgagee, who received pussession 
thereof and accepted the same under the said chattel mort- 
gage, as agent for the said mortgagees, and no portion of 
said goods has been removed from said building by any 
person except as hereinafter stated. 

“9, That on the said 19th day of July, 1893, said Mce 
Leod, for a valuable consideration before received by him 
from Large & Amsden, executed and delivered to them a 
chattel mortgage, which was accepted and filed in the office 
of the county clerk of Dawes county, Nebraska, the same 
day, a true copy of which chattel mortgage, together with 
file mark thereon, is hereto attached and made a part hereof, 
and marked ‘Exhibit D,’ and immediately delivered the 
possession of said goods to the defendant Allen G, Fisher, as 
agent for said mortgagees, who received possession thereof 
and accepted the same under the said chattel mortgage, as- 
agent for the said mortgagces, and no portion of said goods 
has been removed from said building by any person except 
as hereinafter stated. 
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“10. That on the said 19th day of July, 1893, said Me- 
Leod, for a valuable consideration before received by him 
trom Tootle, Hosea & Co., executed and delivered to them 
a chattel mortgage, which was accepted and filed in the 
office of the county clerk of Dawes county, Nebraska, the 
same day, a true copy of which chattel mortgage, together 
with the file mark thereon, is hereto attached and made a 
part hereof, and marked ‘ Exhibit E,’ and immediately de- 
livered the possession of said yoods to the defendant Allen 
G. Fisher, as agent for said mortgagees, who received 
possession thereof and accepted the same under the said 
chattel mortgage, as agent for said mortgagees, and no 
portion of said goods has been removed from said building 
by any person except as hereinafter stated. 

“11. That on the 19th day of July, 1893, said McLeod, 
for a valuable consideration before received by him from 
the American Hand-Sewed Shoe Company, executed and 
delivered to them a chattel mortgage, which was accepted 
and filed in the office of the county clerk of Dawes county, 
Nebraska, the same day, a true copy of which chattel 
mortgage, together with the file mark thereon, is hereto at- 
tached and made a part hereof, and marked ‘ Exhibit F,’ 
and immediatly delivered the possession of said goods to 
defendant Allen G. Fisher, as agent for said mortgagees, 
who received possession thereof, and accepted the same un- 
der the chattel mortgage, as agent for the said mortgagees, 
and no portion of said goods has been removed from said 
building by any person except as hercinafter stated; that 
said C. M. Henderson & Co. is an Illinois corporation, 
duly incorporated and existing, and the American Hand- 
Sewed Shoe Company is a Nebraska corporation, duly in- 
corporated and existing, and Large & Amsden and Tootle, 
Hosea & Co. are each partnerships and both engaged in the 
business of wholesaling boots and shoes; that said Allen G, 
Fisher, as agent of the above mentioned mortgagees, re- 
mained in actual, exclusive, and undisputed possession of 
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said stock of goods, except only the goods mortgaged to the 
First National Bank, which were removed by thesaid bank 
(out of said building) from the time of delivery of said 
mortgages, and the goods mortgaged therein, on July 19, 
1893, until the afternvon of July 21, 1893, when the 
sheriff, with a writ of replevin in this action, gained ad- 
mission into said building, wherein said goods were in the 
possession of the defendant Fisher, and took them and car- 
ried them away pursuant to said writ. 

“12. That when the said chattel mortgages were exc- 
cuted and delivered, and the goods therein described were 
delivered anct possession thereof received and taken under 
said mortgages pursuant thereto, neither of the defend- 
ants, nor ©. M. Henderson & Co., nor Tootle, Hosea & 
Co., nor the American Hand-Sewed Shoe Company, were 
given or had any actual notice or knowledge of said taxes, 
and had no notice thereof save such as the law might im-~ 
ply from the records of the district court of Dawes county, 
Nebraska, and in the offices of the county clerk and treas- 
urer. 

“13. That after said mortgages were made and received 
and the possession of the goods therein described received 
thereunder the defendant Fisher, as agent for the said mort- 
gagees, the county treasurer, by virtue of his office as county 
treasnrer, for the putpose of collecting the taxes above men- 
tioned, demanded payment thereof from the said Roderick 
McLeod, and no portion thereof was paid; that the said 
mortgagor’s indebtedness still remains in full force and 
unpaid. 

“14, That before beginning this suit plaintiff demanded 
possession of the goods, for the purpose of collecting said 
taxes, which was refused by defendants. 

“15, That soon after such demand and refusal the county 
treasurer, as plaintiff, brought this action against the de- 
fendants before D. Y. Mears, Esq., a justice of the peace 
of said county, to recover possession of said goods for the 

16 
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purpose of collecting said taxes, for the reason and upon 
the grounds stated in the affidavit in replevin herein, and 
under the writ of replevin herein seized said goods, then 
in the hands of said defendant under said mortgages, which 
goods so taken in replevin herein are of the agreed value 
of $606.40, and were so taken in replevin on the 21st day 
of August, A, D, 1893. 

16. The party adjudged to have title and right to pos- 
session on the foregoing facts shall recover six cents dam- 
ages and costs of suit. 

“And it is further stipulated and agreed that this cause- 
shall be decided on the foregoing facts, and that if the 
losing party shall desire to have a bill of exceptions al- 
lowed for the purpose of prosecuting error in the supreme: 
court, this stipulation of facts contains all the evidence in 
this snit, and the same shall be settled and allowed as a 
bill of exceptions, and made a part of the record by the clerk 
of the district court.” 

The court made a finding in favor of defendants and 
rendered judgment accordingly, motion for new trial was 
submitted and overruled, and the case has been removed. 
to this court by petition in error. 

It is stated in paragraphs 3, 4, and 5 of the stipulation 
of facts “that the tax list of 1891 was delivered to the 
treasurer of Dawes county on or about October 1, 1891, 
but that no warrant was attached thereto by the county 
clerk;” that in preparing the tax list for the year 1892, 
which was to be delivered to the treasurer, the assessments 
of the personal property and the city and village real estate 
were transcribed into one book, and the assessments of 
county real estate into another, and no warrant was at- 
tached to or written in the book containing the list of 
personal and city and village real estate taxes. Section 80 
of chapter 77, entitled “ Revenues,’ Compiled Statutes of 
1893, which refers to the tax list and its preparation, 
is as follows: “After the equalization by the county and. 
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state boards, as hereinbefore provided, and the levy of 
taxes made by them, and before the first day of October, 
the county clerk shall transcribe the assessments of the 
several precincts, townships, cities, or villages into a suit- 
able book to be provided at the expense of the state, prop- 
erly ruled and headed with distinct columns, in which shall 
be entered the description of lands, number of acres and 
value, number of city and village lots and their value, 
value of personal property, and each description of tax, 
with a column for polls, one for payment, and a number 
of columns for delinquent taxes of previous years;” and 
section 83 of the same chapter provides as follows: “The 
tax list shall be completed and delivered to the county 
treasurer on or before the first day of October aunually, 
and before its delivery the county clerk shall attach a war- 
rant under the seal of the county, which warrant shall be 
signed by said clerk and shall in general terms command 
the said treasurer to collect the taxes therein mentioned 
according to law; bot no informality therein and no delay 
in delivering the same after the time above specified shall 
affect the validity of any taxes or sales, or other proceed- 
ings for the collection of taxes as provided for in this act.” 
The warrant provided for in this section is the treasarer’s 
authority for enforcing the collection of any and each par- 
ticular tax of the list to which it is attached when it be- 
comes necessary to resort to any of the proceedings pro- 
vided by law. To collect the tax, then, the warrant must 
be in the hands of the collector, and, in this state, attached 
to the tax list, as his authorization to institute such pro- 
ceedings. If he proceeds without it, he becomes a tres- 
passer. An officer of the Jaw who makes a levy must be 
empowered to do so by the proper writ in his possession. 
So with the treasurer. The warrant required by the law to 
be attached to the tax list is the source of the right to use 
the means of collection provided by the statutes. (Cooley, 
Taxation, 292; 25 Am. & Eng. Eucy. of Law, 292, and 
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cases cited.) As there was no warrant attached to the tax 
list for 1891, the treasurer had no right to enforce the 
collection of the personalty tax for that year, by distress 
or other proceedings provided by the statutes in relation 
to taxes and their collection. We are not deciding that 
the tax list for 1891 was invalid, or that the collector 
could not legally receive voluntary payments of taxes and 
retain them. There is some. argument to this effect in 
the brief filed, but we do not think that itis one of the 
points arising from the facts contained in the record as 
presented here, hence we do not consider nor adjudicate it, 
The statement in the stipulation of facts is that “the county 
clerk prepared a tax list for 1892 in two separate books,” 
did not transcribe the assessments into one book as the law 
prescribes, but used two books and only attached the war- 
rant which ordered the county treasurer to collect the taxes 
contained in the list to one book, and it is claimed that this 
did not empower him to collect the taxes set forth in the 
one book which it is admitted was a portion of the list. 
It is not contended that there was anything wrong with any 
portion of the list, nor even that there was any irregularity 
in its preparation, and it is conceded, or admitted, that the 
two books taken together constituted the tax list for 1892. 
While no doubt it would have been the proper practice to 
have followed the directions contained in the law and placed 
ali assessments in one book, if possible to do so, or probably 
to obviate any objection, if written into more than one 
book, to have attached a warrant to each book, yet we think 
that attaching the warrant to the one book of the two 
which contained the tax list in this case was sufficient to 
authorize the treasurer to proceed with the collection of the 
taxes. The taxes were not illegal, nor assessed for an un- 
authorized purpose, and their collection not harmful nor 
detrimental to the rights of any person against whom they 
were legally a charge or to whose claims or liens upon any 
property they were superior. The treasurer in this case 
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was asserting his rights to the possession of this property, 
for the purpose of subjecting it to sale and applying the 
proceeds to the payment of the taxes assessed not against 
the defendants in the replevin suit, but against O’Connor 
Bros., from whom the defendants had received the goods 
under and by virtue of chattel mortgages, as set forth in 
the stipulation of facts herein, and his right to such pos- 
session was based in part upon his power to take such 
goods and sell ‘them, contained in the warrant attached to 
the tax list and in part as being superior to the rights of 
defendants by virtue of the lien of the taxes upon the 
property, created by section 139, chapter 77, Compiled 
Statutes, 1893. The tax list in question was delivered to 
the treasurer about January 5, 1893, and from and after 
that time became a lien upon the property of O’Connor 
Bros., not necessarily upon the property assessed alone, but 
upon all the personal property of which they were the 
owners after the delivery of the tax list to the treasurer. 
(Hill v. Palmer, 32 Neb., 632.) 

There has been some considerable discussion in the courts 
over the question of how fara lien on personalty for taxes, 
such as is contemplated by the foregoing section of our law, 
can be, or ought to be, sustained, the opposition to it being 
based mainly upon the proposition that it is against public 
policy, in that to enforce it would interfere with the due 
course of trade, and it has been said that it will not be al- 
- lowed to prevail as against purchasers in the regular course 
of business, but this is not the point presented in this case. 
Here we are to decide as between the Jien for taxes and the 
liens created by chattel mortgages, executed after the tax 
list had been made and delivered to the treasurer. There 
can exist no doubt of the intention of the law-makers, in 
the section quoted, to create the lien. It is expressed in 
unmistakable terms, and if held inferior and subject to all 
and any transfers by way of mortgage or lien, or liens 
created by levy of process subsequent to its creation by the 
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delivery of the tax list to the treasurer, then do we all bat 
destroy it. It may be said that it does not become oper- 
ative until the treasurer has taken the property into bis 
possession, but we cannot think so. If such had been the 
intention, the treasurer could as well have been left to his 
remedy by distraint, which would have been fully as effi- 
cacious without this provision for a lien. As between the 
liens created by the execution of the chattel mortgages and 
the statutory lien for the taxes, we are satisfied the one for 
taxes was prior and superior and entitled to be first satisfied 
from the property in controversy, and the treasurer entitled 
to possession by virtue of the lien and the command of 
his warrant of collection. Having reached the conclusion 
that the treasurer had a lien upon the property in contro- 
versy and one which was a superior lien, we are vonfronted 
with the question, could the treasurer maintaia an action 
of replevin to recover the possession of the goods? Coun- 
sel call attention to the fact that our revenue laws contain 
a provision for the collection of taxes by distress and, in 
addition to this, by suit or action, and contend that no 
other or different action will lie, or method can be employed 
than those provided, and cites, with other cases, that of 
Richards v. Commissioners of Clay County, 40 Neb., 45, 
a late decision by this court, with the doctrine of which, in 
its general application to the facts and circumstances of 
the case in which it was announced, we then agreed and do 
now. It was held in the case cited: “Taxes are not debis ° 
in the ordinary acceptance of the term, and generally an ac- 
tion at law will not lie for their collection. While the right 
to an action may be implied from the failure of the legis- 
lature to provide any means for enforcing the payment of 
taxes, yet, where the legislature has provided means of en- 
forcing payment, that remedy is exclusive.” The legisla- 
ture has provided the means of subjecting the property to 
the paymeut of the taxes, and has further enacted that they 
shall be a lien on certain property, and the treasuier in 
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this case sought to bring into action one of the means 
‘given him by law for collection, and in order to do so was 
forced to assert and enforce his right to priority for such 
purpo-e, by virtue of his lien, and the legisiature having 
failed to point out the manner in which the superiority of 
his lien might be determined, or to provide an action by 
which the right to possession might be established, we think 
the usual and ordinary remedy in such cases, that of re- 
plevin, could be resorted to by him, as its use is clearly im- 
p ied by such failure. It follows that the judgment of the 
district court must be reversed and the cause remanded. 


REVERSED AND REMANDED. 


W. H. Reynoips v. Hrram G. McoMruuan, 


FItEp JANUARY 2, 1895. No. 6891. 


1. Res Adjudicata. The determination of this case is controlled 
by the decision in the case of Reynolds v. Fisher, 43 Neb., 172, 
filed at this time. : 


2, Taxes: Lizn: Priority. The lien of the taxes held prior and 

‘ paramount to the liens of levies of attachment writs which 

were made subsequent to the delivery of the tax list to the 
county treasurer, 


Error from the district court of Dawescounty. Tried 
bow before KinKar, J. 


Thos. L. Redlon, for plaintiff in error, 
Albert W. Crites, contra. 


Harrison, J. 


The facts in this case do not differ materially from those 
in the case of Reynolds v. Fisher, 43 Neb., 172, in which an 
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opinion is submitted at this time. The liens under which 
the right of possession was claimed by defendants were 
created by levying writs of attachment on the property 
after the tax list had been placed in the hands of the county 
treasurer for collection. The cases were submitted to- 
gether, and the decision in that case is appropriate to this, 
and, in accordance with the conclusion reached, the judgment 
of the district court is reversed and the cause remanded. : 


REVERSED AND REMANDED. 


FREDERICK CURTIS ET AL., APPELLANTS, V. JOHN C. 
ALLEN ET AL., APPELLEES. 


FILED JANUABY 2, 1895. No. 7417. 


1. Educational Institutions. The institution for the blind at 
Nebraska City is one for ‘‘ educational purposes,’ within the 
Meaning of section 19, article 5, of the constitution of this state. 


: ARE Not AsyLums. The mere fact that persons are 
blind, poor, and indigent does not entitle them to any privilege 
in the aforesaid institution for the blind, except to receive an 
education, and incidentally such aid and support as thereby shall 
be rendered necessary. 


2. 


APPEAL from the district court of Otoe county. Heard 
below before CHAPMAN, J. 


W. M. Clary, for appellants. - 
Geo. H. Hastings, contra, 


Ryay, C. 


This is an appeal from the district court of Otoe county. 
The appellants, by their petition in the said court, alleged 
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that the action was brought on behalf of themselves and 
all others similarly situated who should come in as plaintiffs 
and contribute to the expense of this litigation; that each of 
said plaintiffs was, at the time of bringing this action, a resi- 
dent and citizen of Nebraska, of suitable age and capacity ; 
that by reason of being blind, plaintiffs had been admitted 
into the Nebraska institution for the blind, a charitable in- 
stitution of this state, situate at Nebraska City; that 
plaintiffs had been inmates and students of said institution 
for more than two years before the filing of said petition; 
that each of plaintiffs was thea poor and indigent; that 
William Ebright, one of the defendants, was then princi- 
pal and superintendent of said institution, and as such 
principal was in the control and management thereof, sub- 
ject only to the orders of the board of public lands and 
buildings of said state. Following the above avermeuts 
there were others that the defendants, aside from Mr. 
Ebright, were members of and constituted the board of 
public lands and buildings just referred to, and that to said 
board was entrusted the general supervision and control of 
all the buildings, grounds, and lands of the state, the state 
prison, asylums, and all other institutions thereof, except 
those for educational purposes. It was further alleged 
that the said board, together with the defendant William 
Ebright, had control over, and were entrusted with, the 
government of said Nebraska institution for the blind, and 
that said Ebright and said board had made the rules and 
regulations for the admission, government, control, and 
education of the inmates or pupils thereof’ and had fixed, 
or assumed to fix, a term of the length of the course of 
studies to be pursued therein by plaintiffs and other inmates 
of said institution by reason of being unable to acquire an 
edneation in the common schools of the state. The right 
of the plaintiffs to the relief prayed, which was that the 
defendant should be perpetually enjoined from interfering 
with plaintiffs’ right to remain inmates forever of said in- 
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stitution at the expense of the state, was claimed in the 
following language used in the petition: “And these plaint- 
iffs further allege that by reason of their infirmity they 
are by law entitled to be and remain in the said institution 
for the blind at Nebraska City aforesaid, and to be sup- 
ported, cared for, and educated at the expense of the state of 
Nebraska; that they are in truth and in fact the wards of 
the state and have the right to remain there at all times so 
long as they are guilty of uo infraction of the rules and 
regulations of said institution enacted for the good govern- 
ment of the same.” By the petition it was made to appear 
that the reason that the plaintiffs were denied the privilege 
of remaining in said institution was that its management 
insisted that it was an educational institution, and that the 
summer school vacation was about to commence, during 
which plaintiffs were required to care for and maintain 
themselves, although, as plaintiffs made known, they had 
no home or place of abode. It is not deemed necessary to 
set out the averments of the answer, for the sole question 
for our consideration is apparent from the averments of the 
petition. There was a decree denying the relief prayed, 
from which plaintiffs have appealed. 

Lest we should be misunderstood it is proper at this 
juncture to state that we recognize the difficulties which 
might surround this case under certain conditions, Mr. 
Ebright’s authority is alleged to have been derived from 
that of the board of public lands and buildings. The rules 
and regulations of the institution under consideration de- 
pend for their validity upon the powers possessed by Mr. 
Ebright and the board which appointed him. If the peti- 
tion had been framed on the theory that neither the board 
of public lands and buildings nor its appointee had au- 
thority to adopt rules and regulations for the government 
of the institution for the blind, and that its management 
was not subject to their control, questions would have been 
presented which by the allegations and admissions of ap- 
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pellants in their petition are herein certainly rendered im- 
muierial,—probably, in any event, the powers of de facto 
officers could not be guestioned in a collateral proceeding. 
Whatever shall be said in the further discussion of this 
‘case must be understood as in view of the condition of the 
issues tendered by appellants and not as an independent 
recognition of the authority of the board of public lands 
and buildings or its appointees with reference to the man- 
_ agement of this institution. 

In the case of State v. Bacon, 6 Neb., 286, the main 
‘question which now confronts us was stated as the second 
essential proposition to be determined under the pleadings 
and the evidence in this language: “ Dues the institution 
for the education of blind persons come within the exception 
of section 19, article 5, of the constitution?” The essential 
facts stated in the case just cited were that under the pro- 
visions of the act whereby was established the institution 
with which we have now to deal the board of public lands 
and buildings assumed control and had removed the re- 
‘spondent from his position as principal of said institution. 
By mandamus this board, as relator, sought to compel de- 
fendant, the deposed principal, to deliver up the books, 
records, furniture, and papers in his possession belonging 
to said institution. The first question involved, as stated 
in the opinion delivered by Gantt, J., was this: “ Has 
the state board of public lands and buildings the power to 
appoint and remove officers of state institutions properly 
under their supervision and control?” There was a con- 
‘currence of all the judges of this court in denying the right to 
remove, and this was a negative of such a right of removal, 
even by officers properly under the supervision and control 
of said board. From this predicate the denial of the writ of 
mandamus prayed necessarily followed, and, therefore, there 
existed no need for the discussion of the secorfd proposition. 
It was nevertheless discussed, Ganrr, J., maintaining the 
affirmative and MaxweE.t, J., and Laxe, C. J., sustaining 
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the negative. The opinion of Laxe, C. J., opens, however, 
with this apologetic statement, to-wit: “T was absent during 
the argument of the respective counsel, and, therefore, am 
not in possession of the points on which they severally 
relied, and but for the disagreement of my brother judges 
on one of the principal questions would have remained 
silent.” It is proper further to note that no brief was sub- 
mitted. At least none appears now on file. Under these cir- 
cumstances we are now called upon to consider the question 
as to which there has already been filed conflicting opin- 
ions. What weight should have been accorded the opinions 
of Laks, C. J., and Maxwert, J., respectively, as to a 
proposition perhaps not necessary to the determination of 
the case then under consideration need not now be stated. 
It is proper, however, to nute that practically their views 
have been acted upon as authoritatively defining the status 
of this institution, at least so far as to place its management 
under the contro] of the state board of public lands and 
buildings, as “an institution for the protection and relief _ 
of unfortunates.” The language just quoted is Judge 
Lake’s definition of an asylum, Within this class the 
opinion of Chief Justice LAKE and that of Judge Max- 
WELL place the institution for the blind. As a logical 
sequence of this classification and the definition of an asy- 
lum given in connection therewith, plaintiffs insist that as 
wards of this state they are entitled in all respects to be 
cared for in this institution during the terms of their nat- 
ural lives. Was such a result within the contemplation of 
the legislature when the institution was created is the ques- 
tion with which we have now to deal. 

In the act creating this institution there was no reference 
by name to an asylum, the designation is always an insti- 
tution, It therefore would seem that there was attached 
to the word “asylum” too much importance in all the 
opinions filed in State v. Bacon, supra. It is true that in 
the act approved February 13, 1877 (Session Laws, 1877, 
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p. 188), there is mention of an asylum for the blind, but 
so there is of an asylum for the deaf and dumb, an institu- 
tion provided for by an act approved February 23, 1875 
(Session Laws, 1875, p. 146), its purpose being defined as 
follows: 

“Sec. 8, The object of said ifstitution shall be to pro- 
mote the intellectual, physical, and moral culture of the 
deaf and dumb by a judicivus and well adapted course of 
instruction, that they may be reclaimed from their lonely 
and cheerless condition, restored to society, and fitted for 
the discharge of the duties of life.” 

This institution, whose object is thus defined with re- 
spect to the deaf and dumb of Nebraska, might perhaps be 
considered as falling within the fourth definition of the 
word ‘asylum ” as given in the Century Dictionary, to-wit: 
“An institution for receiving, maintaining, and, so far as 
possible, ameliorating the condition of persons suffering 
from bodily defects, mental maladies, or other misfortunes, 
as an asylum for the blind, for the deaf and dumb, for the 
insane, etc, a Magdalen asylum.” These considerations 
illustrate the danger of attempting to define the status of 
an institution by resort only to a term by which it at times 
has been loosely designated. 

In the opinions filed in State v. Bacon, supra, the word 
* asylum” was applied to the institution for the blind, not- 
withstanding the fact that by the legislature no such de- 
scriptive term had been used in the act which provided for 
its creation and maintenance. By the act approved Feb- 
ruary 13, 1877, the legislature in its enumeration of the 
subjects of the powers and duties of the, board of public 
lands and buildings included the asylum for the deaf and 
dumb and grounds, and the asylum for the blind and 
grounds. This court in Re Board of Public Lands and 
Buildings, 18 Neb., 340, held that the board just referred 
to had no power under said act to appoint or remove offi- 
cers of state institutions, that power, by the adoption of 
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the constitution, having been devolved upon the governor, 
and, therefore, it would seem that the word “asylum,” as. 
used in the act of 1877, applies simply to a building in - 
each instance of its use. If the scope of the holding in 
Re Board of Public Lands and Buildings is correctly ap- 
prehended, it would seem%o render of little force the ar- 
guments advanced in the opinions filed in State v. Bacon 
as to the second proposition therein discussed, for if, in 
any event, the supervisory control of the board could ex-. 
tend only to buildings and grounds, that is, to real prop- 
erty, it was immaterial what might be said as to the man- 
agement of the institution in any other such respect as the 
removal of the principal of that institution and the recov- 
ery from his possession of its personal property. In our 
view, the sole question is whether or not the institution for 
the blind at Nebraska City is an educational institution 
within the purview of section 19, article 5, of the consti- 
‘tution. In the opinion of Gantt, J., filed in State v. 
Bacon, supra, attention was called to the fact that by the 
act creating the institution for the blind of this state pro- 
vision was made for a principal, whose duty it was to re- 
port to the governor, prior to each session of the legislature, 
the number of pupils, their names, ages, sexes, as well as 
the studies and trades taught. He also challenged attention 
to the fact that by said act teachers were provided for, and 
that by section 17 thereof it was provided that “all blind 
persons within the state, of suitable age and capacity, shall 
be entitled to an education in this institution at the ex~ 
pense of the state,” and furthermore, that “each county 
superintendent of common schools shall report to the prin- 
cipal of the institution for the blind, on the first day of 
April of each year the name, age, residence, and post- 
office address of every blind person and every person” 
blind to such an extent as to be unable to acquire an 
education” (Session Laws, 1875, p. 153) in his county. 
It was also noted by Judge Ganrr that the act appropri- 
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ated two thousand dollars annually, or so much thereof as 
might be necessary, to meet the ordinary expenses of the 
institution, and that the current expenses should be drawn 
by warrants upon the temporary school fund of the state. 
The argument made upon consideration of these provisions 
and the analogies of other statutory provisions was, it seems 
to us, very convincing. There are other provisions made by 
statute which tend to fortify Judge Ganrr’s argument. 
Section 14, subdivision 7, chapter 79, Compiled Siatutes, 
provides that “the county superintendent shall report on 
or before the first Tuesday in September of each year to. 
the superintendent of the blind asylum the name, age, resi- 
dence, and post-office address of every person blind to such 
an extent as to be unable to acquire an education in the 
common schools and who resides in the county in which he 
is superintendent, and also to the superintendent of the 
Nebraska institute for the deaf and dumb the name, age, 
and post-office address of every deaf.and dumb person be- 
tween the ages of five and twenty-one years who resides 
within his county, including all such persons as may be 
deaf to such an extent as to be unable to acquire an 
education in the common schools.” These provisions as 
to the institution for the blind and for that of the deaf and 
dumb are much the same, whereby is evidenced a recogni- 
tion of the fact that one is as much educational as the other. 
By section 17 of the act of 1875 creating the institution 
for the blind it was provided that all blind persons resident. 
of this state, of suitable age and capacity, shall be entitled 
to an education at the expense of the state. (Session Laws, 
1875, p. 153.) There was no requirement that there should 
be repayment to the state of any expenses, whatever might 
be the financial condition of pupils, except those incurred 
in the purchase of necessary clothing. In the case at bar 
the right of appellants to be supported in the institution. 
for the blind for all time was based upon the allegations that 
appellants were blind, poor, and indigent, By section 1,. 
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chapter 67, Compiled Statutes, provision is made for the 
support of every person “unable to earn a livelihood in 
consequence of any bodily infirmity, idiocy, lunacy, or other 
unavoidable cause.” In the first instance the duty of sup- 
port is devolved upon the relatives of the pauper. If their 
circumstances are such that they cannot furnish such support 
the county assumes that liability. As the appellants have 
shown that they are blind, poor, and without means of 
subsistence, they are entitled to support in their respective 
counties out of the poor fund raised for that purpose. The 
authorities of the state could not divert its temporary school 
fund to the establishment and maintenance of a poor- 
house even if they so desired. It is quite clear that they 
have made no such attempt, but that the institution for the 
blind is educational in its purpose, the provision for shelter 
and board of the pupils while under instruction being 
merely a necessary incident. The judgment of the district 


court is 
AFFIRMED, 


Lypia BUTLER, APPELLEE, V. JOHN FirzGERALD ET 
AL., APPELLANTS. 


FILED JANUARY 2, 1895. No. 6395. 


1. Dower. The statute of this state, prescribing in what real estate 
of the husband a wife shall be entitled to dower, is but declara- 
tory of the common law. 


2. 


: DURATION. When lawful marriage of aman and woman 
and the ownership of rea] estate by the former concur, an in- 
choate dower right attaches in the nature of a charge or incum- 
brance upon the real estate of the husband; and wheu such right 
has once attached, it remains and continues a charge or incum- 
brance upon the real estate, unless released by the voluntary act 
of the wife or be extinguished by operation of law, and is con- 
summate upon the death of the husband. 
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3. Judicial Sales. The ruleof caveat emptor applies to a purchaser 
of real estate at a judicial sale thereof on execution; and the 
conveyance made in pursuance thereof conveys no greater estate 
than would a quitclaim deed for the real estate executed by the 
execution debtor. 


4. : DowER Not EXTINGUISHED By. The sale of the real 
estate of the husband under execution on a judgment against 
him alone, followed by judicial confirmation and conveyance, 
does not extinguish the inchoate dower right of the wife in such 
real estate, and upon the death of the husband the wife is en- 


titled to have her dower assigned out of such real estate. 


5. Dower: StatuToRY ConsTRucTION. Real estate which has 
been sold under execution on a judgment against the husband 
alone, such sale followed by judicial confirmation and convey- 
ance, is real estate aliened by the husband, within the meaning 
of section 7, chapter 23, Compiled Statutes, 1893. 


6. : . The phrase ‘‘ enhanced in value,” found in sec- 
tion 7, chapter 23, Compiled Statutes, 1893, is limited in its 
meaning to appreciation in the value of real estate by reason of 
improvements put thereon by the alienee. 


7, : ASSIGNMENT: APPRAISEMENT. In estimating the value 


of real estate, aliened by the husband during his marriage, for 
the purpose of assigning his widow dower therein, the value of 
the real estate is to be estimated as it is at the time of the assign- 
ment of dower, excluding the increase in value of the real estate 
resulting from improvements made thereon by the alienee sub- 
sequent to the date of alienation. 


AppralL from the district court of Lancaster county. 
Heard below before Trspets, J. 


Marquett, Deweese & Hall and Abbott, Selleck & Lane, 
for appellants : 


The sheriff’s sale was an alienation within the meaning 
of section 7, chapter 23, Compiled Statutes. (Smith v. Addle- 
man, 5 Blackf. [Ind.], 407 ; Powell v. Monson & Brim- 
field Mfg. Co., 3 Mason [U. 8.], 374; Wood v. Morgan, 
56 Ala, 397; Price v. Hobbs, 47 Md., 359.) And the 
value at the time of such alienation should be the basis of 
computing the dower interest. (Guerin v. Moore, 25 Minn., 

17 
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462; Walker v. Schuyler, 10 Wend. (N. Y.], 480; Dorches- 
ter v. Coventry, 11 Johns. [N. Y.], 510; Humphrey »v. 
Phinney, 2 Johns. [N. Y.], 484; Allan v. Smith, 1 Cow. 
[N. Y.], 180; Shaw v. White, 13 Johns. [N. Y.], 179; 
Dolf v. Basset, 15 Johns. [N. Y.], 21; Marble v. Lewis, 
53 Barb. [N. Y.], 482.) 

As to the definition of dower see Hurst v. Hotaling, 20 
Neb., 178. 

Appellee’s estate should also be diminished by the 
amount of the taxes and interest thereon. (Cons. Stats., 
sec, 4380; Dworak v. More, 25 Neb., 735; Page v. Davis, 
26 Neb., 670.) 


Stewart & Munger and Leese & Starling, contra: 


Appellee was not liable for the taxes paid by Wright. 
(Miller v. Pence, 23 N. E. Rep. [Tll.], 1032; Felch v. 
Finch, 52 Ia., 563; Vinson v, Gentry, 21S. W. Rep. [Ky.], 
578; Shell v. Duncan, 10 8, E. Rep. [N. Car.], 330.) 

The value at the time of assigning dower should be 
taken, (Thompson v. Morrow, 5 Serg. & R. [Pa.], 289; 
Johnston v. Vandyke, 6 McLean [U. S.], 422; Shirtz v. 
Shirtz, 5 Watts [Pa.], 255; Powell v. Monson & Brimfield 
Mfg. Co., 3 Mason [U.S.], 347; Mosher v. Mosher, 15 
Me., 371; Allen v. McCoy, 8 O.,418; Smith v. Addleman, 
5 Blackf. [Ind.], 406; Wall v. Hill, 7 Dana [Ky.], 172; 
Rawlins v. Buttel, 1 Houst. [Del.], 224; Wooldridge v. 
Wilkins, 3 How. [Miss.], 360; Dunseth v. Bank of United 
. Slates, 6 O., 78; Green v. Tennant, 2 Har. [Del.], 336 ; 
Bowie v. Berry, 1 Md. Ch., 452; Summers v. Babb, 13 Ill., 
483; Fritz v. Tudor, 1 Bush [Ky.], 28; Boyd v. Carlton, 
69 Me., 200; Price v. Hobbs, 47 Md., 359; Manning v. 
Laboree, 33 Me., 343; Hobbs v. Harvey, 16 Me, 80; 
‘Thornburn v. Doscher, 32 Fed. Rep., 812; Westbrook v. 

Vanderburgh, 36 Mich., 30.) 

The title acquired in the land by the purchaser at a sale 

under execution is that only of the person against whom 
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the execution is issued. (Secs. 490 and 500, Code; Mans- 
field v. Gregory, 8 Neb., 432; Westheimer v. Reed, 15 Neb., 
662; Dayton v. Corser, 53 N. W. Rep. [Minn.], 717.) 
And an execution against the husband alone will not bar 
the widow’s dower. (Dayton v. Corser, 53 N. W. Rep. 
[Minn.], 717; Dingman v. Dingman, 39 O.St., 172; Par- 
menter v. Binkley, 28 O. St., 32; Mandel v. McClave, 46 
O. St. 407; Gould v. Luckett, 47 Miss., 116; Cowan v. 
Lindsay, 30 Wis., 587; Combs v. Young, 26 Am. Dee. 
[Tenn.], 225; Rutherford v. Read, 6 Humph. [Tenn.], 
423; 1 Scribner, Dower, p. 472; Freeman, Judgments 
[2d ed.], sec. 361a; Glove v. Cather, 23 Ill., 634; Hamil- 
ton v. Southern Nevada Gold & Silver Mining Co., 33 Fed. 
Rep., 562; Grissom v. Moore, 100 Ind., 296; 5 Am. & 
Eng. Ency. of Law, par. 11, p. 921; Vinson v. Gentry, 21 
S. W. Rep. [Ky.], 578; Snyder v. Snyder, 6 Mich., 469.) 


Ra@an, C, 


It appears from a stipulation of the parties to this suit 
in the record that the material facts in this case are that 
Lydia Butler and David Butler were husband and wife, 
and resided as such in this state from the year 1866 until 
David Butler’s death, in May, 1891, and that Lydia Butler 
still resides in this state; that on the 6th of October, 1879, 
David Butler was the owner in fee-simple of certain real 
estate, which on said day was levied upon by an execution 
issued on a judgment obtained against David Butler alone 
and sold to satisfy such judgment; that John Fitzgerald 
became the purchaser of said real estate at said execution 
sale, and said sale was followed by a judicial confirmation 
and conveyance to him of said real estate. Lydia Butler 
brought this suit to the district court of Lancaster county 
against John Fitzgerald and others to recover her dower 
in said real estate which had been sold and conveyed under 
execution as aforesaid. She had judgment, and John Fitz- 
gerald and others interested in said real estate have ap- 
pealed. 


196 NEBRASKA REPORTS. [ Vou. 43 


Butler v. Fitzgerald. 


The stipulation of facts referred to, and on which the 
case was tried in the court below, provides that if the court 
shall find that Lydia Butler was entitled to dower in said 
real estate, the court shall ascertain the value of such dower 
interest and render judgment therefor in her favor; that 
said Lydia Butler agrees to accept a gross sum of money in 
lieu of said dower. The two important questions presented 
by this appeal are: 

1. Does the sale of the real estate of a husband under exe- 
cution on a judgment against him alone, followed by judicial 
confirmation and conveyance, extinglish the dower interest 
of the widow of said husband in said real estate? Black- 
stone defines “dower” at common law thus: “Tenant in 
dower is where the husband of a woman is seized of an 
estate of inheritance and dies; in this case the wife shall 
have a third part of all the lands and tenements whereof 
he was seized at any time during the coverture, to hold 
to herself for the term of her natural life;” and he further 
says that the obj.ct of the common law in giving a widow 
dower in the estate of her husband was to provide “ for the 
sustenance of the widow and for the nurture and education 
of the younger children.” (1 Cooley’s Blackstone, book 2, pp. 
128,129.) Section 1, chapter 23, Compiled Statutes, 1893, 
provides: ‘The widow of every deceased person shall be en- 
titled to dower, or the use, during her natural life, of one- 
third part of all the lands whereof her husband was seized, 
of all [an] estate of inheritance at any time during the 
marriage, unless she is lawfully barred thereof.” It will 
be seen that our statute in the matter of a widow’s dower 
follows the rule of the common law, or, more properly 
speaking, the statute is but declaratory of the common 
law. In 2 Scribner, Dower, page 2, section 2, it is said: 
“Tt will be Sbasivel that this estate [dower] arises solely 
hy operation of law and not by force of any contract, ex- 
‘pressed or implied, between the parties; it is the silent effect 
of the relation entered into by them, not as in itself inci. 
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dental to that relation or as implied by the marriage contract, 
but merely as that contract calls into operation the positive 
institutions of the municipal law.” And it was expressly 
held in Shearer v. Ranger, 39 Mass., 447, that “an inchoate 
right of dower is an existing incumbrance on land within 
the meaning of the covenant against incumbrances.” How- 
ever this may be, it is clear that when a lawful marriage of 
a man and woman and the ownership of real estate by the 
former concur, an inchoate dower right attaches in the na- 
ture of a charge or incumbrance upou the real estate of the 
husband. Under certain conditions, unnecessary to notice 
here, the dower right may never attach, but when it has once 
attached, it remains and continues a charge or incumbrance 
upon the real estate, unless released by the voluntary act 
of the wife or extinguished by operation of law; and is 
consummate upon the death of the husband, and in certain 
other contingencies, not involved in this case, provided for 
by section 23 of chapter 25 of the statutes, entitled “ Di- 
vorce and Alimony.” In this case none of the conditions 
existed which prevented the inchoate dower right of Lydia 
Butler from attaching to the real estate of her husband 
owned by him at the time of his marriage to her or acquired 
by him thereafter. The husband is dead, and we now pro- 
ceed to inquire whether his widow, within the meaning of 
section 1, chapter 23, quoted above, has been or is “ law- 
fully barred ” of a dower interest in the real estate in con- 
troversy. The rule of the common law as to the effect of a 
husband’s acts during the coverture on the dower intcrest 
of his wife in his real estate is thus stated in 1 Scribner, 
Dower, page 603, section 1: “After the right of dower has 
once attached it is not in the power of the husband alone to 
defeat it by any act in the nature of an alienation or charge. 
It is a right attaching in law, which, although it may pos- 
sibly never become absolute, (as if the wife died in the life- 
time of the husband,) yet, from the moment that the facts 
of marriage and seizin concur, it is so fixed on the land as 


198 NEBRASKA REPORTS. [ VoL. 43 


Butler v. Fitzgerald. 


to become a title paramount to that of any person claiming 
under the husband by subsequent act. The alienation of 
the husband, therefore, whether voluntary, as by deed or 
will, or involuntary, as by bankruptcy or otherwise, will 
confer no title on the alienee as against the wife in respect 
of her dower, but she will be entitled to recover against 
such alienee, (except as to damages,) in the same manner 
as she would have recovered against the heir of the husband 
had the latter died seized.” In the case at bar the real 
estate in controversy was not aliened by the husband, «s 
that phrase is ordinarily understood. He was deprived of 
the title to this real estate involuntarily; and we may 
presume that the only act of his which led to his be- 
ing deprived of this real estate by the law was his vol- 
untarily contracting the debt made the basis of the judg- 
ment, under which the real estate was sold. The decisions 
of the courts of last resort of the states in construing stat- 
utes like our own, and the decisions of the courts of last 
resort of the states whose statutes do not define power, but 
follow the common law rule, sustain the proposition quoted 
above from Scribner, as to the inability of a husband by 
any voluntary act of his to bar his wife’s right of dower to 
his real estate, after such right has once attached, either 
directly or indirectly. In Pifer v. Ward, 8 Blackf. [Ind.], 
251, it was held that ‘if a mechanic’s lien accrue after the 
employer’s marriage, and the employer die after the aceru- 
ing of the lien, the right of dower of the employer’s widow 
will be paramount to the lien ;” and in Bishop v. Boyle, 9 
Ind., 169, it was held that “the widow’s right of dower 
extends to and includes a house erected on lands of her 
husband, and her claim is superior to a mechaniec’s lien for 
which the property was sold under a decree against the 
husband to enforce the lien.” The court said: “The wife’s 
dower is a favorite of the law, not resting in contract or 
resulting from the marriage relation. Hers is the elder 
lien, The mechanic bestows his labor with a knowledge 
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of her prior right to the real estate, and he knows that the 
house he is building, as brick is added to brick and nail 
after nail is driven, becomes real estate. He can protect 
himself by security or not venture. She is passive and can 
do nothing. It is for this reason that she is declared to be 
a favorite of the law.” (See, also, Mark v. Murphy, 76 
Ind., 534.) In Shaeffer v. Weed, 3 Gil. [Tll.], 511, it was 
held that “a widow’s dower cannot be uffected by the lien 
created by the statute for the benefit of mechanics, etc., but 
she is entitled to dower in all the real estate of which her 
husband was seized during coverture, unless she has re- 
leased it in the form prescribed by law.” In Gove ». 
Cather, 23 Ill., 634, it was held that the enforcement of a 
mechanic’s lien for improvements made by the husband in 
his lifetime will not cut off his wife’s right of dower even 
to the extent of the value of such improvements. (See, 
also, Dingman v. Dingman, 39 O. St., 172.) In Grady v. 
MeCorkle, 57 Mo., 172, William Grady owned certain 
lands and agreed with his son Leonard that if the latter 
would go on the lands and improve them he would convey 
the same to him by way of advancement and charge him 
with their value. Leonard took possession of the lands 
and made improvements on them and occupied the lands 
antil his death. William. Grady died not having conveyed 
the lands to Leonard. The widow and heirs of Leonard 
Grady brought a suit against the widow and heirs of Will- 
iam Grady for specific performance of William Grady’s 
contract, and the court decreed a specific performance of 
the contract. The widow of William Grady was a party 
to this suit and served with process but made no appearance. 
After this the widow of William Grady brought suit for 
her dower interest in the lands, and the court held: “The 
alienation of real estate by the husband, whether voluntary, 
as by deed or will, or involuntary, as by proceedings against 
him, or otherwise, will confer no title on the alienee as 
against the wife in respect to her dower;” and that the suit 
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for specific performance of the contract made by the widow’s 
husband and the decree enforcing such contract did not 
bar the widow’s dower rights, as they were not drawn in 
question in the specific performance suit; that the decree in 
that case had the same effect and no more than a deed would 
have had executed by William Grady alone at the time 
the decree was rendered had he then been living. Section 
64, chapter 46, General Statutes of 1878, of the state of 
Minnesota, provides that a surviving husband or wife shall 
be entitled to aud shall hold in fee-simple an undivided 
one-third of all lands of which the deceased was at any 
time during the marriage seized or possessed. A wife 
owned certain real estate. A judgment was obtained against 
the wife and her lands levied upon and sold to satisfy the 
judgment. The wife then died, and the husband brought 
suit against the purchasers of the real estate at the execu- 
tion sale to recover his rights in said real estate. And in 
Dayton v. Corser, 53 N. W. Rep., 717, the supreme court 
of Minnesota held that “the inchoate contingent interest of 
a husband or wife in real estate owned .by the other fixed. 
(by the statute just quoted), and commonly called the 
‘dower right,’ is not divested by a transfer of title from 
the owner of the property to a purchaser at an execution 
sale founded upon a judgment against such owner.” The 
court said: “It hardly seems necessary to cite authorities 
to the proposition that at common law a wife could not be 
deprived of her dower rights in the real estate of her husband 
through a sale upon execution under a judgment obtained 
against him subsequently to the marriage.” (See, also, 
Barker v. Parker, 17 Mass., 563.) It is to be remembered 
that. the language of our statute is that the widow shall 
have dower in all the real estate of which her husband was 
seized during the marriage, “unless she is lawfully barred 
thereof.’ Keeping in view the nature of a dower interest 
as defined by the common law and the reason and spirit of 
the common law on the subject and the authorities just 
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cited, we would feel safe in saying that the dower rizhts of 
the appellee in this case were not extinguished or barred 
by the sale on execution of her husband’s real estate during 
his life on a judgment rendered against him. But our 
statute has not remitted the courts for guidance entirely to 
the common Jaw and common law decisions in respect of 
dower for determining in what manner a wife or widow 
may be lawfully barred of her dower rights, Scctions 
12, 13, and 15 of chapter 23, Compiled Statutes, 1893, 
provide in what manner a married woman may bar her 
dower rights in the real estate of her husband. Sub- 
stantially these provisions provide that a married woman 
shall be deemed to have released or waived her rights 
to dower in her husband’s real estate only by her voluntary 
act or contract; and section 43 of chapter 73, Compiled 
Statutes, 1893, provides that a married woman, “to convey 
her right of dower, she must execute a deed with dr 
without her husband;” and section 7 of said chapter 23 
provides that “when a widow shall be entitled to dower 
out of any lands which shall have been aliened by the 
husband in his lifetime, * * ™* such lands shall be 
estimated in setting out the widow’s dower according to 
their value at the time when they were so aliened.” This 
statute is of itself a legislative recognition of the inability 
of a husband to deprive his wife of her dower rights in his 
real estate by a direct or indirect alienation thereof. And 
section 477 of the Code of Civil Procedure provides that 
judgments shall be a lien upoo the lands of a debtor; and 
section 491a of the Code provides that when an execution 
shall be levied upon real estate the sheriff shall cause the 
interest of the execution debtor in such real estate to be 
appraised at its real value; and by sections 499 and 500 of 
the Code it is provided, in substance, that the sale of a 
debtor’s real estate on execution, and the conveyance of 
such real estate to the purchaser thereof at such sale, shall 
vest in such purchaser the interest which the execution 
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debtor had in said real estate at the time the judgment 
under which it was sold became a lien thereon. In the 
case at bar David Butler had the title to the real estate in 
controversy at and before the time it was sold on execution, 
but that title was incumbered or burdened with the in- 
choate dower interest of his wife, the appellee, and when 
the judgment was rendered against David Butler it became 
alien upon the interest of David Butler in said real estate, 
but that lien was subject to the inchoate dower interest of 
the wife therein. When this real estate was sold and the 
sale confirmed and the sheriff executed a deed in pursuance 
thereof, he conveyed to Fitzgerald all the interest that 
David Butler had in this real estate, and such purchaser 
took the title to this real estate charged with the same bur- 
dens and incumbrances thereon that it was charged while 
the title rested in David Butler, the wife’s inchoate dower 
right. The rule of caveat emptor applies to a purchaser of 
real estate at a judicial sale thereof on execution, and the 
conveyance made to such a purchaser by the sheriff has no 
greater effect and conveys no greater estate than would a 
quitclaim deed for the premises executed by the execution 
debtor. (Norton v. Nebraska Loan & Trust Co., 35 Neb., 
466; Hamilton v. Southern Nevada Gold & Silver Mining 
Co., 33 Fed Rep., 562.) What the law does not permit a 
husband to do directly he may not do by indirection; and 
as we have seen it was not in the power of David Butler, 
by voluntarily alienating his real estate during his mar- 
riage, to deprive his wife of her dower rights therein, 
it logically follows that the sale of David Butler’s real 
estate on execution on a judgment rendered against him 
alone did not bar or extinguish the dower right of his wife 
or widow therein; and it is immaterial whether the debt 
on which such judgment was rendered was contracted vol- 
untarily or otherwise by the husband. We accordingly 
hold and decide that the sale of the real estate of a husband 
under execution on a judgment against him alone, followed 
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by judicial confirmation and conveyance, does not ex- 
tinguish the inchoate dower of the wife in such real estate ; 
and that npon the death of the husband the widow is en- 
titled to have her dower assigned out of such real estate, 

2. The second question is, in estimating the value of the 
real estate in controversy for the purpose of assigning the 
widow her dower therein, whether its value at the date of 
the judicial conveyance made thereof in pursuance of its 
sale on execution, or its value at the date of the husband’s 
death, shall be adopted. At common law the rule was if a 
husband died seized of rea] estate, in estimating its value 
for assigning his widow dower therein its value at the date 
of the assignment of dower was adopted. (2 Scribner, 
Dower, sec. 30, p. 595.) The present English rule is that, 
where the title to real estate is in an alienee of the husband, 
in estimating the value of such real estate for the purpose 
of assigning the husband’s widow dower therein, the value 
of the real estate at the time of the husband’s death is 
taken; and if improvements have taken place between the 
time of the husband’s death and the time of the assign- 
ment of dower, then the value must be taken at the date of 
the assignment. The common law rule for estimating the 
value of real estate out of which dower is to be assigned to 
a widow, the title to which real estate is at the time in an 
alienee or a grantee of an alienee of the husband, is stated 
in some old English cases found in 2 Scribner, Dower, 605, 
as follows: “If a man be seized of Jand in fee, and take a 
wife, and enfeoff a stranger of the land, and the feoffee 
builds thereapon a castle or mansion-house, or other build- 
ings, or otherwise improves it, so that it is worth more by 
the year than when it was in the possession of the husband, 
the wife shall not have her dower, but according to the 
value it was of in the time of her husband.” “E., who 
was the wife of R., demands one-third part of three acres 
of land with the appurtenances in E., as her dower, against 
W., and W. comes and says that he bought the land of her 
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husband, naked and unbuilt upon, and he built upon it; and 
he willingly allows to her her third part, saving the build- 
ings to himself. And therefore she had her seizin, saving 
to the said W. the houses built by him, ete., because he had, 
without the buildings, where she might have her land, ete.” 
In Humphrey v. Phinney, 2 Johus. [N. Y.], 484, Chief 
Justice Kent, who delivered the opinion in that case, cited 
the old English cases just quoted and declared that “such 
was the law as understood and declared in the most ancient 
decisions of which we have any record.” The American 
rule follows the rule of the common law. (2 Scribner, 
Dower, 612. See the rule stated and the authorities col- 
lated in support thereof in 5 Am. & Eng. Eucy. of Law, p. 
929, note 2.) Section 7, chapter 238, Compiled Statutes, 
1893, provides: “ When a widow shall be entitled to dower 
out of any lands which shall have been aliened by the 
husband in his lifetime, and such lands shall have been 
enhanced in value after the alienation, such lands shall be 
estimated, in setting out the widow’s dower, according to 
their value at the time when they were so aliened.” This 
statute is declaratory of and follows the common law rule. 
But. the real estate in this controversy was sold under exe- 
cution on a judgment rendered against the husband alone. 
Was thie judicial sale of this real estate and the confirma- 
tion and conveyance made in pursuance thereof an “aliena- 
tion” of such real estate by the husband within the meaning 
of this statute? It would seem that the alienation men- 
tioned in the statute meant some voluntary act of the 
husband. The word “alienate” means: “To transfer 
property to another; to make a thing another man’s. In 
common law to alienate realty is voluntarily to part with 
ownership in it, by bargain and sale, conveyance, gift, or 
will.” “Alienation” means: “An act whereby one man 
transfers the property and possession of. lands, tenements, or 
other things to another.” (Anderson’s Law Dictionary.) 
But in Ayer v. Spring, 9 Mass., 7, it was held that “ where 
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land was taken by execution from a husband, the wife was 
held to be dowable in the land, as it existed at the time of 
the extent of the execution, and not in the erections or im- 
proviments afterwards made ;” and in MeC/anahan », 
Porter, 10 Mo., 746, it was held that “a purchaser of lands 
under execution against the husband occupies the same 
position as the alienee of the husband.” To the same ef- 
fect see Price v. Hobbs, 47 Md., 359; Wood v. Morgan, 56 
Ala., 397. These authorities are quoted with approval, or 
rather without dissent, in 2 Scribner, Dower, p. 612. We 
feel constrained therefore to hold that real estate which has 
been sold under execution on a judgment against the hus- 
hand alone, such sale confirmed and a conveyance made in 
pursuance thereof, is rea] estate aliened by the husband 
within the meaning of said section 7, chapter 23. 

It appears from the stipulation of facts in this case that 
the real estate in controversy at the date of the judicial 
conveyance made thereof in pursuance of its sale on exe- 
cution was of a certain value, :nd that the value of the 
real estate at the date of David Butler’s death, exclusive of 
improvements thereon, was of a different value. The con- 
tention of the appellant is that in estimating the value of 
this real estate for the purpose of assigning Mrs. Butler 
dower therein its value at the date of the judicial convey- 
ance thereof made in pursuance of its sale on execution 
should be taken, while the appellee contends that the real 
estate as it existed at the date of David Batler’s death, ex- 
cluding improvements made thereon since the date of the 
sheriff’s deed, should be the one adopted. The statute, 
said section 7, chapter 23, provides that in estimating the 
value of the real estate for the purpose of the widow’s dower 
therein its value at the time it was aliened shall be taken 
when such real estate shall have been enhanced in value 
after the alienation. We are thus brought to the consid- 
eration of the question, what is the meaning of “enhanced 
in value” in the statute? Does it mean an appreciation 
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and increase in value from any and all causes, or is it lim- 
ited in its meaning to appreciation in the value of the real 
estate by reason of improvements put thereon by the 
alienee? In Thornburn v. Doscher, 32 Fed. Rep., 810, the 
precise question arose and the court held that “in estimat- 
ing the value of a widow’s dower in land aliened by the 
husband in his lifetime, she ought to have the benefit 
of the increase in value between the date of such aliena- 
tion and the death of the husband, not arising from im~ 
provements made or placed thereon.” In Allen v. McCoy, 
8 O., 418, it is said that in making assignment of dower, 
the rule of value is to be taken at the time of assignment ; 
but all increased value from actual improvements on the 
ground is to be excluded. In McClanahan v. Porter, 10 
Mo., 746, it was held that ‘where lands have increased in 
value from extrinsic causes not connected with the labor or 
expenditures of the alienee, the widow takes according to 
the value at the time of the assignment.” In Summers 
v. Babb, 13 Ill., 483, it was held: “A widow is only en- 
titled to take her dower according to the valuation of the 
land at the time of the alienation. She is not dowable of 
improvements put upon the land, but is entitled to the 
benefit of its increased value, arising from other causes than 
the labor and expenditure of the alienee.” In Thompson 
v. Morrow, 5 Serg. & R. [Pa.], 289, Tilghman, C, J., dis- 
cussing the point under consideration, said: “So far as 
concerns improvements made by thie alienee, it is agreed 
that the tenant shall be protected from this hardship; but 
as to any value which may chance to arise from the gradu- 
ally increasing prosperity of the country, and not from 
the labor or money of the alienee, it would be hard indeed 
upon the widow, if she were precluded from taking her 
‘ share of it. She runs the risk of any deterioration of the 
estate, which may arise either from public misfortune, or the 
negligence, or even the voluntary act of the alienee; for, 
although he destroy the buildings erected by the husband, 
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the widow has no remedy, nor can she recover any more 
than one-third of the ]and as she finds it at the death of 
her husband.” And in Powell v. Monson & Brimfield 
Mfg. Co., 3 Mason [U. 8.], 347, Mr. Justice Story, refer- 
ring to the opinion of Thompson v. Morrow, supra, said: 
“This doctrine appears to me to stand upon solid princi- 
ples, and the general analogies of the law. If the land has 
in the intermediate period risen in value, she receives the 
benefit; if it has depreciated, she sustains the loss, * * * 
If, on the other hand, the value of the land has increased 
solely from the improvements made upon it, and without 
those improvements it would have remained of the same 
value as at the time of the alienation, the old value, and not 
the improved value, is to be taken into consideration. For 
practical purposes it is impossible to make any distinction 
between the value of the improvements and the value re- 
sulting from the improvements; between improvements 
which operate ou a part of the land. and those which op- 
erate upon the whole. Upon the whole my judgment is 
that the dower must be adjudged according to the value of 
the land in controversy at the time of the assignment, ex- 
cluding all the increased value from the improvements 
actually made upon the premises by the alienees, leaving 
to the dowress the full benefit of any increase of value 
arising from circumstances unconnected with those im- 
provements.” We think the reasoning of these cases is 
unanswerable, and we therefore conclude that in estimating 
the value of rea] estate aliened by the husband during his 
marriage for the purpose of assigning his widow dower 
therein, the value of the real estate is to be estimated as it 
stood at the time of the assignment of dower, excluding 
the increase in value of the real estate resulting from im- 
provements made thereon by the alienees after the date of 
the alienation. The judgment of the district court is 


AFFIRMED. 
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Davin B. L. BREED, APPELLEE, v. VIOLET. McCoy Er 
AL, APPELLEES, IMPLEADED WITH JOHN Firtz- 
GERALD ET AL., APPELLANTS, 


FILED JANUARY 2, 1895. No, 5724. 


Res Adjudicata. The facts and the questions of law involved in 
this case are the same asin Butler v. Fitzgerald, 43 Neb., 192, and 
on the authority of the latter case the judgment of the district 
court rendered in this case is affirmed. 


APPEAL from the district court of Lancaster county. 
Heard below before Trazets, J. 


Marquett, Deweese & Hall, for appellants. 


Stewart & Munger and Leese & Starling, contra, 


Raaay, C. 


The facts in this case and the questions of law involved 
are the same as in Butler v. Fitegerald, 48 Neb., 192, de- 
cided at this term, and on the authority of the latter case 
the judgment of the district court rendered herein is 


AFFIRMED, 


Grpron E, MYrErs ET AL., APPELLEES, V. CATHERINE 
MAHONEY ET AL., APPELLANTS. 


FILED JANUARY 2, 1895. No. 6796. 


Foreclosure: DECREE: EFFECT As To PaRTizs DiscLaImIne. In 
an action to foreclose mortgages persons who were made defend- 
ants upon allegations charging them with being the owners of 
the equity of redemption, but against whom no personal relief 
was sought, cannot be heard to complain of a decree affecting 
merely the land when by their pleadings they have disclaimed . 
all interest therein. . 
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Appeal from the district court of Dawes county. Heard 
below before Barrow, J. 


Spargur & Fisher, for appellants. 
D. B. Jenckes, C. H. Bane, and W. W. Wood, contra. 


Irving, C. 


The pleadings in this case are complicated and peculiar, 
the proceedings were for the most part unusual, the decree 
is difficult of construction. The considerations which must 
control a review of the case are, however, simple. The 
action was brought by Gideon E. Myers and Joseph E. 
Boone to foreclose a mortgage on lot 12, block 11, in the 
city of Chadron. The defendants were Catherine Ma- 
honey, Jeremiah Mahoney, Joseph Beatty, Charles E. Fos- 
ter, the Western Farm Mortgage Company, the Mercantile 
Trust Company, and one Good. The Western Farm Mort- 
gage Company and Good made no appearance. The peti- 
tion alleged the making and delivery by the Mahoneys to 
the plaintiffs of three promissory notes, all of which ma- 
tured before action brought, and a mortgage securing said 
notes. It alleged that the plaintiffs had been partners 
under the name of Myers & Boone, and the notes were 
payable to “Myers & Boone” by that name. The mort- 
gage nowhere appears in the record. The petition also al- 
leged facts in support of a prayer for a receiver. 

The Mercantile Trust Company filed an answer confess- 
ing the plaintiffs’ petition, and a cross-petition alleging the 
making and delivery to the Western Farm Mortgage Com- 
pany of a promissory note by Myers and wife and Josiah 
B. Boone and wife, who are elsewhere described as the 
plaintiffs, and the execution by the same persons of a 
mortgage on the property in controversy to secure the note. 
The cross-petition, in addition to other averments necessary 


to a foreclosure, pleads a transfer of the note and mortgage 
18 
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by the Western Farm Mortgage Company to the Mercan- 
tile Trust Company. 

J. L. Browne filed a petition to be made a party defend- 
ant. No order making him such party appears, but he 
nevertheless filed an answer and cross-petition, alleging the 
making and delivery by Myers and wife and Josiah B. 
Boone and wife to the Western Farm Mortgage Company 
of another note and of a mortgage on the premises in con- 
troversy securing thesame. He alleges that he has title to 
said note and mortgage through an assignment to him for 
the benefit of creditors, made by the Western Farm Mort- 
gage Company. Elsewhere in the record the plaintiff 
Boone is named as Jacob Boone. This confused state of 
the pleadings in regard to the name of one of the plaintiffs 
is not material to a decision of the case, but is mentioned 
merely to illustrate the general condition of the record. 

The record discloses that after the execution of the two 
mortgages to the Western Farm Mortgage Company the 
land was conveyed to Catherine Mahoney, and that the 
mortgage to the plaintiffs and the notes to secure which it 
was given were executed by Catherine and Jeremiah Ma- 
honey. The petition charges that the Mahoneys conveyed 
to Beatty and Foster without consideration and for the sole 
purpose of enabling Beatty, Foster, and the Mahoneys to 
receive and retain the rents to the exclusion of plaintiffs. 

Foster and Beatty filed an answer as follows: 

“The defendants Foster and Beatty, each for himself 
answering the petition of plaintiffs and defendants’ cross- 
petition, denies each and every allegation therein set out, 
except as to the execution of notes sued upon and mort- 
gages, and of these, having no knowledge, they demand 
strict proof. 

“And these defendants, as to the cross-petition, demur 
thereto on the ground that the facts stated in said petition 
do not constitute a cause of action.” 

The Mahoneys filed an answer as follows: 
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“ Now come the said defendants Mahoney, and each for 
himself, as a separate answer to the petition of the plaint- 
iffs, alleges that they each deny every allegation contained 
in said petition except such as are herein specifically ad- 
mitted. 

“2. And each of said defendants alleges that defendant 
Catherine Mahoney is and was at all the dates hereinafter 
set out and at all dates mentioned in petition of plaintiff 
a@ married woman, and she did not at any of the trans- 
actions mentioned contract with relation to her separate 
estate, and she did not take title to the property in contro- 
versy, for the purchase and holding thereof, but as the 
grantors thereof were well advised at the date of said deed, 
was taken in said Catherine Mahoney simply and solely as 
a matter of convenience in transferring the same. 

“3. And said defendants allege that they, in good faith, 
for valuable consideration and without any fraudulent in- 
tention, transferred said real estate to present owners, and 
without any benefit or interest, of any nature whatsoever, 
to them or either of them. 

“4, And for a defense and counter-claim against plaint- 
iffs, defendants and each of them allege that plaintiffs 
failed and neglected to pay the interest upon said mortgage 
of plaintiffs to Western Farm Mortgage Company, and 
the taxes for the year 1892, and the second mortgage 
given by plaintiffs in the sum of $583.65, amounting in all 
to the sum of $825; that in the warranty deed made by 
plaintiffs to these answering defendants at date of the 
mortgage sued upon by plaintiffs said plaintiffs covenanted 
said premises to be free from said and all incumbrances 
except $4,000 mortgage, as will appear by Exhibit A to af- 
fidavits of Foster & Beatty on file herein, which is made a 
part of this answer, and is a true copy of the deed of con- 
veyance by plaintiffs to Mahoney, and thereby by the 
breach thereof all the defendants hereto were damaged in 
the sum of $825, for which amount defendants pray an 
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accounting may be taken and had between them and the 
plaintiffs, and for judgment; and defendants allege further 
that by reason of all of said delinquencies the said holder 
of first mortgage was incited by plaintiffs to begin a fore- 
closure of their said mortgage before said mortgage was 
rightfully due, and has falsely and maliciously published 
in their pleadings herein, and in the affidavits filed to pro- 
cure a receiver herein, that defendants and each of them is 
and was insolvent, which is false and untrue, and not war- 
ranted by the facts, and which had damaged these answer- 
ing defendants in the sum of $2,000, for which amounts, 
together with a dismissal of plaintiffs’ petition, these de- 
fendants pray. 

“5. Defendants admit simply the execution of the in- 
struments set out in plaintiffs’ petition. 

“And by way of defense to cross-petitions these defend- 
ants allege that the facts stated therein do not constitute a 
cause of action against either of these defendants.” 

On the 26th day of February, 1894, a decree was en- 
tered, which recites, however, that the case was heard and 
determined January 25. From this decree it would ap- 
pear that the plaintiffs had demurred to the answer of the 
Mahoneys, because the decree opens with a recital that the 
case being heard upon such demurrer, the court “doth sus- 
tain such demurrer to the second and third, and part of 
the fourth, paragraphs of said answer.” The decree then 
recites that the demurrers to the cross-petitions are over- 
ruled, and that the case being heard on the pleadings and 
evidence, the court found in favor of each of the mort- 
gagees and awarded foreclosure, and that the hearing of 
the application for a receiver was by consent postponed un- 
til February 8; that on February 8 such application was 
heard, and at that date (about two weeks after final hear- 
ing on the merits, before any appeal was instituted or any 
application made for a stay) the court appointed a receiver 
to take charge of the property “during the pendency of 
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this action and until final determination and disposition ° 
thereof be made by the court.” From this decree the 
Mahoneys, Beatty, and Foster appeal. 

Recurring to the answer of Foster and Beatty it will be — 
seen that they deny every allegation of the petition except 
the execution of the notes and mortgages. Among the 
allegations so denied are the averments that they claimed 
an interest in the property and that the premises were con- 
veyed to them. ‘They, therefore, show no interest in the 
action and their answer amounts to a disclaimer. No per- 
sonal relief was awarded or soughtagainst them. Without 
regard to the correctness of the proceedings they have 
shown no grounds for an appeal. With such an answer on 
file they have no right to complain of the decree which re- 
lates to the property alone. The Mahoneys are in the 
same position. Mrs. Mahoney in the second paragraph of 
the answer expressly disclaims any beneficial interest in the 
premises, and in the third paragraph both the Mahoneys 
aver that they conveyed the real estate “ to present owners” 
for value and without any fraudulent intent. The last: 
clause of this paragraph is somewhat ambiguous, but taken 
in connection with the rest evidently means that there was 
no benefit or interest reserved to the Mahoneys. No per- 
sonal judgment was prayed for against the Mahoneys and 
the decree relates only to the property and establishes no 
personal liability against them. The Mahoneys, therefore, 
claiming no interest in the premises, cannot complain of the 
decree. For the foregoing reasons the judgment of the 
district court is 

AFFIRMED, 
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CHADRON BANKING COMPANY, APPELLEE, V. JEREMIAH 


- 


3. 


MaHONEY ET AL, IMPLEADED WITH JOSEPH M. 
RoBINSON, APPELLANT. 


FILED JANUARY 2, 1895. No. 6794. 


Appeal and Error: ELection: How DETERMINED. The fil- 
ing with a transcript of the record of a paper containing assign- 
ments of error will not alone require the court to treat the pro- 
ceeding as one in error and not as an appeal. To have such 
effect the instrument filed should possess the essential elements 
of a petition in error. ; 


Pleading: Derrznsres. Whether the grantee of a married 
woman may defend against a mortgage given by her before 
the conveyance on the ground that it was given only to secure 
her huaband’s pre-existing debt, guxre. Such defense must be 
pleaded in order to be availing. 


Review: BILL or EXCEPTIONS: OMISSIONS From. The only 
objection to the introduction of a written instrument was that it 
appeared upon its face to have been altered in a material part. 
The objection was overruled by the district court, and neither 
the copy of the instrument in the bill of exceptions nor the 
other evidence therein disclosed such alteration. Held, That 
error did not appear. 


: AFFIDAVITS Nor UsEp BELow. In such case an affida- 
vit: not used on the hearing in the district court but attached to 
the record here is incompetent to show that the original instru- 
ment appeared to be altered. 


: TRANSCRIPT. In reviewing cases in this court the tran- 
script here filed is the sole, conclusive, and unimpeachable evi- 
dence of the proceedings in the district court. 


: PARTIES: WAIVER. Where a stranger filed a petition in 
@ case asking to be made a party, and thereafter filed pleadings 
but obtained no order of the court making him a party, and the 
party appealing did not answer his pleading, but on the trial 
cross-examined his witnesses, and the court, without special 
objection thereto, entertained the case of such intervenor and 
rendered a decree thereon, held, that the appellant could not for 
the first time in this court urge that the intervenor had not in 
fact become a party. 


Von. 43] JANUARY TERM, 1895. 215 


Chadron Banking Co. vy. Mahoney. 


7. Pleading: Evipence. Where averments in a cross-petition are 
not denied, proof to establish them is unnecessary, and a decree 
will not be set aside because the proof offered was incompetent. 

8. Receivers. The appointment of a receiver is a provisional rem- 
edy and should not be made at the time of the final decree except 
where an occasion exists wherennder the statute or usages of 
courts of equity authorize such appointment. 


9. 


: ERROR IN APPOINTING. Therefore, in an action to fore- 
close mortgages whiere the petition prayed for the appointment 
of a receiver pending the action, but the application was not 
heard until final hearing, the court erred in appointing a receiver 
upon the final hearing, before the institution of an appeal or an 
application for a stay. 


10. 


: APPOINTMENT: GrounDs. A receiver should not he 
appointed because a state of affairs is anticipated which would 
justify such an appointment. The occasion must exist and be 
not merely anticipated in order to authorize the appointment. 


AppEAL from the district court of Dawes county. Heard 
below before Kinxatp, J. 


Albert W. Crites, for appellant, cited, contending that 
there was error in admitting the record of assignment: 
Buck v. Gage, 27 Neb., 306; that no receiver should have 
been appointed: Sea Ins. Co. v, Stebbins, 8 Paige Ch. [N. 
Y.], 565; Morris v. Branchaud, 52 Wis., 191; Burlingame 
v. Parce, 12 Hun [N. Y.}, 148; Smith v. Kelley, 31 Hun 
{N. Y.], 387; Haas v. Chicago Building Society, 89 Tl, 
502. 


C. H. Bane, D. B. Jenckes, Spargur & Fisher, and W. 
W. Wood, contra, cited as to the appointment of the re- 
ceiver: Jacobs v. Gibson, 9 Neb., 382. 


Irving, C. 


The Chadron Banking Company brought this action to 
foreclose a mortgage on lot 11, in block 11, and other prop- 
erty in the city of Chadron. The petition alleged that on 
February 20, 1893, Jeremiah Mahoney and Catherine 
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Mahoney, his wife, made and delivered to the plaintiff 
their promissory note for $3,602.85, and to secure the same 
executed to the plaintiff a mortgage on the property in 
question. Then followed other averments necessary to a 
foreclosure, and allegations of fact in support of an appli- 
cation fora receiver. The petition also alleged that Joseph 
M. Robinson claimed an interest in said lot 11 by virtue 
of a quitclaim deed from the Mahoneys, but that the said 
deed was without consideration and made for the purpose 
of enabling Robinson to collect the rents and withhold 
possession from the plaintiff. The Mercantile Trust Com- 
pany practically confessed the petition, and then, by way of 
cross-petition, alleged that in 1889 Arthur C. Putnam and 
wife made and delivered to the Western I'arm Mortgage 
Company a note for $4,000, and executed a mortgage on 
said lot 11 to secure the same; that the note and mortgage 
had been transferred to the Mercantile Trust Company. 
The foreclosure of this mortgage was prayed. J. L.. 
Browne, who was not an original party to the action, filed 
a petition asking to be made a defendant. No order mak- 
ing him such appears, but he filed a cross-petition alleging 
the making and delivery by Putnam and wife of another 
note and mortgage to the Western Farm Mortgage Com- 
pany and an assignment for the benefit of creditors by the 
Western Farm Mortgage Company to Browne, and sought 
a foreclosure of this mortgage. Three defendants claimed 
mechanics’ liens apon the premises, the validity and posi- 
tion of which were confessed on the record. The Western 
Farm Mortgage Company was a defendant, but made no 
appearance. The defendant Robinson answered by deny- 
ing generally all the allegations of the cross-petition of the 
Mercantile Trust Company. The answer made no reference 
whatever to the cross-petition of Browne. For answer to. 
the petition Robinson denied all the allegations in regard 
to the making and delivery of and default in the note and 
morigage. He then averred that on May 12, 1893, the 
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Mahoneys, by deed of quiiclaim, for value and in good 
faith, conveyed the premises to Robinson for his own use 
and without any trust or reservation in favor of the grant- 
ors or any other person. He also pleaded a number of 
facts relating only to the application for a receiver, and 
which we need not here notice. The Mahoneys answered de- 
nying all allegations in the petition not specifically admit- 
ted, then averring that Catherine Mahoney did not in any 
of the transactions contract with relation to her separate 
estate; that she did not take title to the property for the 
purchase and holding thereof, but solely as a matter 
of convenience; that the Mahoneys, in good faith for 
value and without intent to defraud, conveyed to “ present 
owners,” and then pleaded specifically to the application 
for a receiver, The Mahoneys made no answer to either 
cross-petition. Their answer to the petition was a dis- 
claimer of all interest in the property. The petition 
prayed for a deficiency judgment against the Mahoneys, 
but on the trial the right to such judgment was expressly 
waived and the decree establishes no liability against them. 
The Mahoneys, therefore, have nothitig to complain of in 
the decree, and we do not understand that they appeal 
therefrom. On the 16th day of February, 1894, a decree 
was entered reciting that the cause came on to be heard on 
February 2, The facts are then found in favor of the 
plaintiff and the cross-petitioners and an order made fore- 
closing their several liens. The decree then proceeds to 
recite that the cause came on to be heard on the same day 
on the application for a receiver and the court made an 
order appointing a receiver to take charge of the premises 
“during the pendency of this action and until final deter- 
mination and disposition thereof be made by the court,” 
- with directions to the receiver and a requirement that pos- 
session be delivered to him. The defendant Robinson 
appeals. The appellees contend, however, that the pro- 
ceeding should be considered as one in error because an 
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assignment of errors was filed. We do not find such an 
assignment in the record, but the filing of a paper with the 
transcript merely indicating the points upon which the ap- 
pellant relies to reverse the case would not make the pro- 
ceeding one in error. To have that effect the instrument 
filed should have the essential elements of a petition in error. 
The procedure should be such as to disclose an election to 
proceed in error, not by appeal. 

The points argued in the brief of the appellant relate 
largely to matters of evidence. The first point urged is 
that the court erred in refusing to permit Robinson to 
cross-examine the witness Putnam for the purpose of show- 
ing that the note to the plaintiff, to secure. which the mort- 
gage was made, was made to evidence a pre-existing indebt- 
edness to the plaintiff, and that no consideration was at the 
time paid to the Mahoneys. If this were true, it would 
not affect the validity of the mortgage. It is true that 
Mrs. Mahoney, in her answer, avers that she is a married 
woman and did not contract with reference to her separate 
estate; but this plea must be taken as referring to her gen- 
eral personal liability, because she, at the same time, dis- 
claims that she ever had any beneficial interest in the mort- 
gaged premises. Whether a defense would arise in favor ~ 
of the grantee of a married woman, against her mortgage 
covering her separate estate, made for the purpose of secur- 
ing a pre-existing debt of her husband, is not here presented, 
because Robinson does not plead it. The facts sought to 
be elicited on cross-examination may have been pertinent 
to the application for a receiver, but that branch of the case 
must be disposed of on other considerations, 

It is urged that certain oral testimony in regard to the 
assignment of the mortgage to the Mercantile Trust Com- 
pany was improperly admitted. It has been frequently 
held that the improper admission of evidence in a case tried 
to the court is not alone ground for reversal. A written 
assignment of the note and mortgage was offered and re- 
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ceived in evidence. The only objection made to it was that 
it appeared upon its face to have been altered ina material 
part, to-wit, in the name of the assignee. This objection 
was overruled by the court. The bill of exceptions contains 
a copy of the assignment. This copy discloses no such 
alteration, and the only evidence that the original disclosed 
such an alteration was the testimony of one witness that 
the name of the assignee did not look as if it were the 
same handwriting as the rest of the instrument, but that 
the witness did not know whether or not it was the same. 
There is also attached to the copy referred to an affidavit 
to the effect that the original did disclose an alteration; 
that it was in the possession of the opposite party; that 
affiant had made application to the court to compel its pro- 
duction, and that said application had been denied. This 
was not an affidavit used on the hearing in the district 
court. It is no part of the record and cannot be considered 
here for any purpose. We must review cases here upon 
the record as made in the district court, and of this record 
the transcript here filed is the sole, conclusive, and unim- 
peachable evidence. 

It is next urged that the court erred in admitting in evi- 
dence the record of the assignment from the Western Farm 
Mortgage Company to Browne. It will be remembered 
that there was no order making Browne a party and that 
Robinson made no answer to his cross~petition. The rec- 
ord discloses, however, that Robinson cross-examined the 
witnesses sworn on behalf of Browne; that the court en- 
tertained on the final hearing Browne’s cross-petition, and 
Robinson did not in the district court, and does not now, 
complain that the decree in favor of Browne was erroneous 
because he was not a party. This being true, we must as- 
sume that Browne’s right to intervene is unquestioned and 
that he became in fact a party, although in so doing we do 
not wish to encourage the idea that a stranger may, without 
leave of the court, file pleadings in a case and obtain relief 
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where no appearance is made by the parties affected. The 
instrument offered in evidence was from the miscellaneous 
record of Dawes county, and was the record of an assign- 
ment: made in South Dakota by the mortgage company, a 
corporation of that state, to Browne. The original was not 
in anywise accounted for, and the presumption, of course, 
would be that it was in Browne’s possession. For this rea- 
son, if not for several others, the evidence was incompetent ; 
but Robinson did not answer this cross-petition, and the fact 
of the assignment was therefore not in issue and its proof 
was unnecessary. 

The other assignments relate to the application for a re- 
ceiver. This may be disposed of very briefly. The ap- 
plication was for a receiver “pending the action.” The 
terms of the order appointing a receiver were that he should 
take charge of the property “pending the action.” This 
order was a part of the final decree. The appointment of 
a receiver is a provisional remedy. It is not the ultimate 
object of the action, and there is no occasion, after the court 
has finally determined the rights of the parties, to appoint 
a receiver “pending the action.”” The Code, section 266, 
as well as the usages of courts of equity, provide for the 
appointment in certain cases of receivers after judgment to 
carry the decree into effect, but this appointment was not 
made for any such purpose, but merely for the purpose of 
holding possession of the property, preserving it and col- 
lecting the rents. It is also provided that a receiver may 
be appointed after judgment to preserve the property dur- 
ing the pendency of an appeal. But this order was made 
asa part of the final decree; no appeal had been taken; no 
steps had been taken towards instituting an appeal. It is 
possible, though this we do not decide, that in some cases a 
receiver might be appointed pending a stay of execution, 
but no stay had been asked for. Yor all that appeared 
when this receiver was appointed the mortgagees might 
have proceeded in twenty days (the time fixed for redemp- 
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tion) to sell the property. It is always a harsh proceeding 
to oust one from the possession of real estate by the ap- 
pointment of a receiver. In order to justify such action the 
trial court should be quite clearly satisfied that grounds for 
such action exist and that the protection of the rights of the 
parties requires it. Receivers should not be appointed sim- 
ply because an occasion for their appointment is anticipated 
or may in the future arise. The occasion must exist when 
the appointment is made. We think the learned judge 
erred in appointing a receiver at this stage of the proceed- 
ings. The decree, so far as it relates to the receivership, 
is reversed; otherwise it is affirmed. 


JUDGMENT ACCORDINGLY. 


CuaRLES M. CHAMBERLAIN y. Crry or TECUMSEH. 
FILED JANUARY 3, 1895. No. 6330. 


J. Liquors: CANCELLATION oF LicENSE: PARTIAL REPAYMENT 
oF Fer. It is the settled law of this state, where a liquor 
license has been issued by a city council, and on appeal such 
license is canceled, that the licensee is entitled to a repayment 
pro tanto of the sum paid for the same for the unexpired time. 
Lydick v. Korner, 15 Neb., 500, and State v. Weber, 20 Neb., 
473, followed. 


2, Review. Held, That the findings are contrary to the admitted 
facts in the case. 


Error from the district court of Johnson county. ari 
below before Busu, J. 


T. Appeget and Chamberlain Bros. & Rood, for plaintiff 


in error. 


8S. D. Porter, contra. 
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Norvat, C. J. 


This case was decided by the court below upon an agreed 
statement of facts, from which it appears that in the 
month of April, 1888, one R. M. Frost made application 
to the council of the city of Tecumseh for a license to 
sell intoxicating liquors for the municipal year beginning 
on the first Tuesday of May following. A remonstrance 
was filed against the issuing of such license, which was 
overruled, a license was issued as prayed, and the appli- 
cant paid into the city treasury therefor the sum of $1,000. 
Thereupon the remonstrators prosecuted an appeal to the 
district court, where the decision of the city council was 
sustained. Whereupon the remonstrators prosecuted a 
petition in error to this court, and on the 8th day of Feb- 
ruary, 1889, the judgment of the district court was re- 
versed and the license canceled. (Foster v. Frost, 25 Neb., 
731.) Frost sold intoxicating liquors under said license 
from the beginning of the municipal year, 1888, to the 
date of the filing of the opinion by this court vacating 
said license, but not thereafter. On the 5th day of March, 
1889, Frost presented to the city council another petition. 
for a license to sell intoxicating liquors in said city for 
the remainder of the municipal year, and two days later 
he filed with the city clerk a liquor bond in the usual 
form. To the grauting of the petition a remonstrance 
was filed, and the hearing thereon was fixed for March 25, 
1889. A trial was had at the time designated, when the 
city council overruled the remonstrance and granted a 
license to the applicant. The remonstrators had an excep- 
tion taken, and demanded a transcript of the proceedings, 
which was made out and delivered to them on the same 
day. A license was at once made out by the city clerk, 
and tendered to the applicant, who declined to accept the 
same. The city having failed to refund any portion of 
the $1,000 paid into the city treasury by Frost for the 
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license which was vacated and annulled by this court, this 
action was brought by Charles M. Chamberlain, the assignee 
of Frost, to recover the unearned portion of the money 
paid for said license when the same was obtained. The 
district court rendered judgment against the city for 
$166.09, and the plaintiff brings the cause to this court 
for review, alleging that the findings and judgment are 
contrary to the facts and law of the case. | 

In Lydick v. Korner, 15 Neb., 500, this court held 
that where a liquor license is canceled by the court, the 
licensee is entitled to a payment to him, pro tanto, of the 
sum paid for such license for the unexpired time; and in 
the opinion in State v. Weber, 20 Neb., 473, Cons, J., 
uses this language: “And upon such cancellation the said 
Lena Klindt and Lena Staltenberg will be entitled to a re- 
payment of a portion of the sum paid into the village 
treasury for said license, bearing the same relation to the 
whole sum so paid as the unexpired portion of the year 
for which the same was granted bears to the whole year.” 
While each member of the court as now constituted enter- 
tains some doubt as to the soundness of the doctrine laid 
down in these cases, we do not now feel justified in disturb- 
ing a rule which has been so long recognized and followed 
by the courts. The right to recover unearned license 
money is settled by the above decisions, and if a different 
rule is to be adopted it must come through a legislative 
enactment. The trial court held that plaintiff was only 
entitled to have refunded such portion of the $1,000 paid 
by Frost for the license as the time that elapsed from 
February 8, 1889, the date the license was vacated by this 
court, to March 25, 1889, when the second license was tend- 
ered, bears to a year, the period for which the first or 
original license, was granted. In this the court below 
erred. Frost was under no legal obligation to receive the 
second license which was tendered him on March 25. The 
record shows, as already stated, that a remonstrance had 
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been filed against the issuing of the second license, and 
upon the same being overruled, exceptions were taken, and 
a transcript of the proceedings was made out and delivered 
to the remonstrators for the purpose of taking an appeal 
from the decision of the city council. No authority, there- 
fore, existed for the delivering of such license until a suffi- 
cient time had elapsed for perfecting such appeal. (State 
v. Bonsfield, 24 Neb., 517; State v. Bays, 31 Neb., 514.) 
Again, the minimum sum for which a liquor license can be 
granted is by statute fixed at $500. (See sec. 1, ch. 50, 
Comp. Stats.) Neither that amount, nor any other sum, 
had been paid into the city treasury by Frost under his 
second application. The license fee is required to be paid 
before a license can be legally issued. (Claus v. Hardy, 31 
Neb., 35.) Frost was not entitled to a license solely on the 
eredit of the amount due him for the unexpired term for 
which he had previously paid, since such sum did not ex- 
ceed $250. At most he could only have claimed a credit 
for the money due him on his former payment. (State v. 
Cornwell, 12 Neb., 470.) It follows that Frost was not 
bound to receive the license tendered him, and that his 
assignee, the plaintiff, is entitled to recover from the city 
the full amount of unearned license money due at the time 
this license was revoked. 


JUDGMENT REVERSED, 


CLARENCE L. Caarrer v. ATLAS LuMBER CoMPANY. 
FILeD JANUARY 3, 1895. No. 5558, 


1. Fraudulent Conveyances: ConsIpERaTion. It is firmly 
established in this state that a pre-existing debt is a sufficient 
consideration for a chattel mortgage, and protects the mortgagee 
to the same extent as had there heen a new consideration. 
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: PREFERENCES. Another rule equally well settled by a 
long line of judicial decisions is that an insolvent debtor may 
in good faith pay or secure one creditor to the exclusion of 
others. 


2. 


: CHATTEL MORTGAGES: Possession. Although the pos- 
session of mortgaged chattels by the mortgayor raises the pre- 
sumption that the mortgage was fraudulent, yet such presuimp- 
tion is not conclusive, but may be overthrown by evidence 
showing that the instrument was given in good faith. 


. THE PRESUMPTION OF FRAUD arising from the 
possession of mortgaged chattels by the mortgagor remains only 
so long as he retains possession. There is no such presumption 
after the mortgagee obtains possession of the property. 


4, 


. CERTAIN INSTRUCTIONS given and refused not reviewed, 
because of the insufficiency of the assignments relating thereto 
in the petition in error. 


6, Chattel Mortgages: ForscLosure. Mortgaged chattels should 
be disposed of according to the stipulation of the mortgage 
and the provisions of the statute relating to the foreclosure 
of chattel mortgages. If the mortgagee does not do so, that, of 
itself, will not invalidate the lien of the mortgage. If he fails 
to sell the property, or if he disposes of the same in a mode 
contrary to the stipulation of the parties, or the requirements 
of the statute, the mortgagee must account for its value. 


Error from the district court of Furnas county. Tried 
below before CocHray, J. 


Martin Langdon, McClure & Anderson, and I. Dunn, 
for plaintiff in error, cited: Savage v. Hazard, 11 Neb., 
327; Temple v. Smith, 13 Neb., 514; Dorrington v. 
Minnick, 15 Neb., 404; Lane v. Starkey, 15 Neb., 289; 
Talion v, Ellison, 3 Neb., 75; Brunswick v. McClay, 7 
Neb., 137; Jones v. Hetherington, 45 Ia., 681; Herman, 
Chattel Mortgages, 229-236; Anderson v. Patterson, 25 
N. W. Rep. [Wis.], 541; Bullis v. Drake, 20 Neb., 171; 
White v. Woodruff, 25 Neb., 805; Rector- Wilhelmy Co. ». 
Nissen, 35 Neb., 716, 


W. &. Morlan, contra, cited: Ahiman v. Meyer, 19 Neb., 
19 
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65; Fitzgerald v. Andrews, 15 Neb., 52; Kay v. Noll, 20 
Neb., 389; Zaylor v. Ryan, 15 Neb., 578; Cameron v, 
Marvin, 26 Kan., 612; Frankhouser v. E'llett, 22 Kan., 
127; Jones v. Huggeford, 3 Met. [Mass.], 515; Briggs v. 
Parkman, 2 Met. [Mass.], 258; Kleine v. Katzenberger, 
20 O. St., 117; Miller v. Lockwood, 32 N. Y., 293; Ford 
v. Williams, 24 N. Y., 359; 1 Parsons, Contracts, 571;. 
Turner v. Killian, 12 Neb., 580; Rowley v. Rice, 10 Met. 
[Mass.], 7; 3 Am. & Eng. Ency. Law, 181; Robinson v. 
Williams, 22 N. Y., 382; Jones, Chattel Mortgages, sec. 
79; Byram v. Gordon, 11 Mich., 5381; Kaysing v. Hughes,. 
64 Iil., 123; Stoughton v. Pasco, 5 Conn., 442; Bumpas 
v. Dotson, 7 Humph. [Tenn.], 310; New v. Sailors, 114 
Ind., 407; Jones, Chattel Mortgages, sec. 644; Gregory 
v. Thomas, 20 Wend. [N. Y.], 17; Hill v. Beebe, 13 N. 
Y.,556; Lyon v. Ballentine, 63 Mich., 97,6 Am. St. Rep.,. 
284. 


Norval, C. J. 


This action was brought by the Atlas Lumber Company, a 
corporation, against one S. S. Hewitt, to recover possession 
of a stock of lumber and building material situated in the 
town of Beaver City. The plaintiff claimed the property 
undera chattel mortgageexecuted by one William M. Ingalls,. 
and by him delivered to the plaintiff. Hewitt, as sheriff of 
Furnas county, held the property under a writ of attach- 
ment issued out of the district court of said county in a 
suit wherein the Howell Lumber Company was plaintiff 
and said Ingalls was defendant. C. L. Chaffee, being the 
successor of the Howell Lumber Company, and the owner 
of all the property and accounts belonging to said company, 
was, on his own motion, substituted by the court as defend- 
ant in place of the sheriff. Upon the trial the jury re- 
turned a verdict in favor of the plaintiff, and assessing his 
damages in the premises at one cent. The defendant filed 
a motion for a new trial, which was overruled, and judg- 
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ment was thereupon entered by the court upon the said 
verdict of the jury. 

The first contention made by counsel in the brief of 
plaintiff in error is that the verdict is contrary to, and is 
not supported by, sufficient evidence. It appears from the 
evidence in the record that the defendant in error on, and 
for a long time prior to, April 30, 1890, was engaged in 
the lumber business at Beaver City, this state, the enter- 
prise being conducted by one William M. Ingalls, its man- 
ager. On the date aforesaid the Atlas Lumber Company 
sold and disposed of the business and stock on hand to said 
Ingalls for the sum of $2,700, Ingalls paying $1,300 of 
the consideration in cash, and the balance, amounting to 
$1,400, was divided into four equal payments of $350 each, 
for which Ingalls gave his notes, but the same were unse- 
cured. Two of these notes having matured, and the same 
not having been paid, one. Burt Coldren, a representative 
of the defendant in error, about the last of July, or the 
first of August, 1890, went to Beaver City, interviewed 
Mr. Ingalls, and requested that he take up the old notes 
and give new ones in their place and secure the same by a 
chattel mortgage on his stock. Mr. Ingalls objected and 
refused at that time to give security, on the ground that it 
would injure his credit. About the 6th day of August, 
1890, Mr. Coldren called again upon Mr. Ingalls and re- 
newed his demand for security, and as an inducement for 
the latter to secure the claim, Coldren proposed to reduce 
the rate of interest from ten per cent to eight per cent, and 
to extend the time of payment one year on other indebted- 
ness of Ingalls to the company. This proposition was 
finally accepted by Ingalls, and he on said date gave four 
new notes, amounting to $1,437.33, payable as follows: One 
for $437.33, due October 1; $300, due January 1, 1891; 
$300, due April 1, 1891; and $400, due on July 1, 1891. 
Mr. Ingalls at the same time secured the payment of these 
notes by a chattel mortgage covering his stock of lumber, 
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including the property in controversy herein. This mort- 
gage was duly filed in the office of the county clerk of 
Furnas county on the next day after it was executed. At 
the same time, as further security for said indebtedness, 
Ingalls assigned to defendant in error a mechanic’s lien 
upon achurch building for $372 and transferred accounts 
due him amounting to something less than $500, which 
accounts were deposited for collection in a bank at Beaver 
City. After the giving of the mortgage Ingalls remained 
in possession of the stock and sold the same in the usual 
course of business. About the first day of May, 1890, 
Ingalls purchased, on sixty days’ time, of the Howell 
Lumber Company, lumber and building material amount- 
ing to the sum of $1,664, no part of which has been paid. 
For some cause or other Ingalls did not succeed in his 
business venture, and on or about the 20th day of Septem- 
ber, 1890, he left Beaver City for Salt Lake City, with 
the purpbse of not returning. He met Mr. Howard, the 
president of the defendaut in error, at Denver, and on Sep- 
tember 23d, at the request of Howard, and as a further 
or additional security for his indebtedness, he executed a 
bill of sale to the Atlas Lumber Company of his entire 
stock of lumber and building material, which was recorded 
on the 27th day of said month in Furnas county. On 
the 13th day of October, 1890, the Howell Lumber Com- 
pany attached the stock on hand, which was covered by 
said chattel mortgage and bill of sale, and the sheriff held 
the same until replevied in this suit. . 

It is insisted that the chattel mortgage was given by In- 
galls, and received by the defendant in error, for the pur- 
pose of defrauding the Howell Lumber Company. This 
contention is not well founded. The uncontradicted testi- 
mony shows that the mortgage was given for the sole pur- 
pose of paying a bona fide, pre-existing debt, a portion 
thereof being then past due. This was a sufficient consid- 
eration, and protects the defendant,in error to the same 
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extent as though there had been a new consideration given 
when the mortgage was executed. (Turner v. Killian, 12 
Neb., 580; Henry v. Viet, 36 Neb., 138.) It is true that 
the officers of the Atlas Lumber Company were aware, 
when the mortgage in question was taken, of the indebted- 
ness of Ingalls to the Howell Lumber Company, and that 
Ingalls was being pressed by the latter for the payment 
thereof, but this did not invalidate the mortgage. It is no 
longer a mooted qnestion in this state that a debtor, in fail- 
ing circumstances, as was Ingalls when the mortgage was 
executed, may lawfully pay, or secure, one creditor to the 
exclusion of others. (Lininger v. Raymond, 12 Neb., 19; 
Deitrich v. Hutchinson, 20 Neb., 52; Rothell v. Grimes, 
22 Neb., 526; Ward v. Parlin, 30 Neb., 376.) Instead 
of there being an intention to defraud, either on the part 
of the mortgagor or mortgagee, the contrary conclusively 
appears from the record, Jt was only after much persuasion 
that Ingalls was induced to give the security. But it is 
contended that the fact the mortgagor remained in pos- 
session and sold lumber and converted the moneys de- 
rived therefrom to his own use shows the transaction to be 
fraudulent, and that the mortgage was a mere device to 
assist Ingalls to prevent his other creditors from collecting 
or securing their claims. While the possession of mort- 
gaged chattels by the mortgagor raiscs the presumption 
that the mortgage was fraudulent, yet it is not conclusive, 
but may be overcome by evidence showing that the same 
was made in good faith. (Robison v. Uhl, 6 Neb., 328; 
Miller v. Morgan, 11 Neb., 121; Turner v. Killian, 12 
Neb., 580; Davis v. Scott, 22 Neb., 157.) In the case at 
bar there is no question, from the evidence adduced, that 
the mortgage and the bill of sale were made in the ut- 
most good faith and without any intent to defraud the 
creditors of Ingalls. Again, the presumption of fraud 
raised by the statute from the possession of mortgaged 
chattels by the mortgagor remains only so long as the 


bo 
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mortgagor retains such possession, In this case there 
is ample testimony to establish, and which would have 
justified the jury in drawing the conclusion, that at and 
some time prior to the levying of the attacliment the de- 
fendant in error was in possession of the stock of lumber, 
holding the same under the chattel mortgage and bill of 
sale, already alluded to as security for a bona fide debt. 
We have no hesitancy in saying that the verdict and judg- 
ment are supported by sufficient evidence. (Sherwin ov. 
Gaghagen, 39 Neb., 238.) 

The next assignment in the petition in error is in the 
following language: “The court erred in giving the fol- 
lowing instructions upon its own motion, to-wit: Nos. 
2, 3, 4, 5, 6, 7, 8, and the following part of the eighth in- 
struction: ‘But a mortgage to a creditor taking a mort- 
gage, or buying a stock of goods for the purpose of secur- 
ing a bona fide claim of such mortgagee, is not fraudulent, 
even if such mortgagee knows that by such mortgage, or 
sale, other creditors are defrauded;’ 9, 10, 11, 12, 18, 14, 
15, 16, and 17.” The foregoing assignment is insufficient, 
and must be overruled, under the repeated holdings of this 
court, unless it can be sustained as to all the instructions 
therein mentioned. Plaintiff in error, in the brief filed, 
claims a reversal alone for the giving of seven out of the 
sixteen instructions complained of in ‘the assignment, 
thereby, in effect, conceding that the remaining nine in- 
structions, to which no criticism is offered, are not erro- 
neous. Several paragraphs of the charge of the court 
covered by the assignment, if not all of them, not only lay 
down correct legal propositions, but are applicable to thé 
issues made by the pleadings and evidence, among which 
are the eleventh, thirteenth, and seventeenth, which read as 
follows: 

“11. The law presumes transactions are honest, and 
made for an honest purpose, until the contrary is shown; 
and the burden of the proof to show a dishonest purpose 
in this case is upon the defendant. , 
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“13, The jury are instructed that a person who is in- 
‘debted, and unable to pay all of his debts in full, has a 
‘right to prefer any one or more of his creditors to the ex- 
clusion of all others; and in payment of a bona fide in- 
debtedness to one of his creditors, a debtor may exhaust 
the whole of his property, so as to leave nothing for the 
other creditors who are equally meritorious, 

“17. A pre-existing debt already due is a good consider- 
ation for a chattel mortgage, or bill of sale, to secure the 
payment of the same, and protects the party taking such se- 
‘curity to the same extent as would a new consideration 
given at the time of the making of the mortgage, or bill 
-of sale.” 

The last two instructions just quoted are in line with the 
decisions of this court, already cited in this opinion, and 
the eleventh instruction states an elementary principle of 
law. This assignment is, therefore, overruled without 
-considering any of the other instructions embraced in such 
-assignment. 

At this time we will dispose of another assignment, 
namely, “the court erred in refusing the following instruc- 
‘tions asked by the defendant: Nos. 4, 5, 6, 7, 8, 9,10, 11, 
12, and 14.” It is not deemed necessary to set out these 
requests to charge in this opinion. Suffice it to say, that 
the propositions of law enunciated in the fourth and fifth 
requests were fully stated in the instructions given by the 
court, and it was not error to refuse to charge the jury again 
upon the same points. The fourth and fifth reqnests hav- 
ing been properly refused, this assignment, for the reasons 
‘stated in our discussion of the preceding assignment, will 
be dismissed without further consideration. 

Complaint is finally made because the court, at the re- 
quest of the plaintiff below, gave this instruction: 

“1, The jury are instructed that to entitle the plaintiff 
to recover in this case it is only necessary that he should 
prove by a preponderance of the evidence that he had a 
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valid lien on the property replevied to secure ‘an honest, 
bona fide debt, and was entitled to possession by virtue of 
such lien at the time of the commencement of this action, 
and it was wrongfully detained by the defendant. So far 
as this action is concerned, it is immaterial whether the 
plaintiff, after taking possession of said property, sold the 
same under one or another of his claimed liens, whether 
he sold at private or public sale, or what disposition he 
made of the property.” 

The criticism made is upon the last clause of the above 
instruction. It is contended that it dues not correctly state 
the law, but on the contrary that it is material what the 
plaintiff below did with the property after taking posses- 
‘sion thereof. The evidence discloses, after the Atlas Lum- 
ber Company acquired possession of the stock under its 
mortgage and bill of sale, that it sold the property in the 
usual course of business for the purpose of paying its claim. 
This method of sale did not conflict with any of the terms 
of the bill of sale, although the same was not in compli- 
ance with the requirements of the chattel mortgage, or the 
statute relating to the foreclosure of such instruments, 
Since the mortgagee was claiming under the bill of sale, as 
well as the mortgage, it could make no difference, so far as 
the validity of his lien was concerned, that the property 
was sold at private, instead of public, sale. While a mort- 
gagee of chattels must dispose of the property according to 
the stipulation of the mortgage and the provisions of the 
statute governing the foreclosure of chattel mortgages, yet 
it is not the law if he fails so to do in any essential par- 
ticular, or if he omits to sel] the property after taking pos- 
session of the same, that the mortgage is thereby invali- 
dated and the lien lost, but in either case when other 
creditors have a junior claim upon the property, the mort- 
gagee must account for its value. (Lininger v. Herron, 23 
Neb., 197; Loeb v. Milner, 21 Neb., 392.) It matters not, 
so far as the mortgagor or his other creditors are con- 
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cerned, whether the property was sold at private or public 
sale, or what the mortgagee did with the property after 
the same came into its possession. The instruction, there- 
fore, was not erroneous, The judgment is 


AFFIRMED. 


W. N. Dryrus v. Motive, Mitgurn & StoppaRD 
CoMPANY. 


FILED JANUARY 3, 1895. No. 5326. 


1. Justice of the Peace: Error ProcEepines. No motion for 
a new trial is necessary in a cause taken from a justice court 
by a proceeding in error, in order to have the judgment re- 
viewed in this court. 


2. : GENERAL APPEARANCE. Where a defendant in a jus- 
tice court, after the rendition of a judgment against him, appears 
therein and moves a retaxation of the costs, it constitutes a gen- 
eral appearance in the cause, and is a waiver of all objections to 


jurisdiction over his person. 


: TRANSCRIPT: CONCLUSIVENESS. The record of the pro- 
ceedings and judgment in a justice court, as embodied in a duly 
certified transcript, imports absolute verity, and cannot be con- 
tradicted by extrinsic evidence in the appellate court, Sullivan 
v. Benedict, 36 Neb., 409, followed. 


Error from the district court of Custer county. Tried 
below before Hamer, J. 


Judson C. Porter, for plaintiff in error. 
Darnall & Kirkpatrick, contra. 


Norvat, C. J. 


This suit was instituted before a justice of the peace on 
the 29th day of October, 1890, by the Moline, Milburn & 
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Stoddard Company against W. N. Dryfus, a summons be- 
ing issued returnable on November 3, which was returned 
duly served upon the defendant. On the return day both 
parties appeared, each filing a bill of particulars, and on 
application of the defendant a continuance was had until 
December 2, when there was a trial to a jury, who, being 
unable to agree were discharged and the case was adjourned 
by the justice to December 9, when the defendant having 
failed to appear at the hour fixed for the trial, or within 
one hour thereafter, the plaintiff demanded a trial, which 
was had to the court, with a finding and judgment against 
the defendant in the sum of $151.25. On the 15th day 
of December, 1890, the defendant filed a motion before the 
justice to set aside said judgment, but upon what ground 
does notappear. The hearing upon said motion by agree- 
ment of parties was set for December 22, when, the plaint- 
iff and defendant being present, the justice sustained said 
motion, set aside said judgment, and set the cause down for 
trial on December 31, at which time, on motion of the de- 
fendant, the hearing was again adjourned to January 29, 
1891, at 10 o’clock A. M. On said date the cause was 
ealled for trial, the plaintiff being present by its attorneys 
and the defendant by his attorney, whereupon the defend- 
ant objected to the jurisdiction of the justice for the reason, 
“That the case was not called at the hour set for trial, 10 
o’clock A. M., and for one hour thereafter, and it appear- 
ing to the court that the same was not called until 11:45 A. 
M.,standard time,and the court being unable to appear and 
call said cause, being fully advised in the premises, doth 
overrule said objection, whereupon the defendant refused 
further to appear.” There was a trial to the court upon 
the merits, which resulted in a judgment in favor of the 
plaintiff in the sum of $152.54 and costs. On February 
5, 1891, the defendant appeared before the justice and 
moved that the jury costs be retaxed, which motion was 
sustained by the justice. Subsequently the defendant filed 
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a petition in error in the district court to reverse said judg- 
ment, alleging that the justice erred in overruling bis chal- 
lenge to the jurisdiction of said cause and rendering judg- 
ment therein. At the hearing the district court found that 
there was no error in said judgment and proceedings, and 
entered a judgment of affirmance, whereupon the plaintiff 
in error presented a motion for a new trial, which was over- 
ruled by the court. An exception was taken to the decision. 
The cause was removed to this court by petition in error. 

The denying of the motion for a new trial by the district 
court upon the affirmance of the judgment is assigned as 
error. Such a motion was wholly unnecessary to obtain a 
review of the cause in this court, since only questions of 
law were presented by the petition in error to the district 
court for determination. (Newlove v. Woodward, 9 Neb., 
502; Leach v. Sutphen, 11 Neb., 527.) The grounds set 
up on the motion for a new trial were two: 1. Surprise 
that the justice’s transcript “contained erroneous entries 
which were added and attached thereto without the knowl- 
edge of the plaintiff, and which this plaintiff had no op- 
portunity of having corrected, the nature and character of 
which erroneous entries are fully set forth in the affidavits 
which are filed herewith, and are hereby made a part of 
this motion.” 2. The court erred in affirming the jus- 
tice’s judgment. 

As to the first ground contained in the motion, it is suf- 
ficient to state that, since it is based upon matters not ap- 
pearing upon the face of the record itself, and the affidavits 
filed in support of the motion not having been incorporated 
in a bill of exceptions, the point cannot be considered. 
(Walker v. Lutz, 14 Neb., 274; Van Etten v. Kosters, 31 
Neb., 285.) Moreover, the district court had no power in 
this proceeding to correct the transcript, or to grant a new 
trial on account of the same not speaking the truth. The 
entry on the justice’s docket, as embodied in the transcript . 
duly certified, imports absolute verity, and cannot be contra- 
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dicted by affidavits. If the transcript is defective or erro- 
neous, a diminution of the record should have been sug- 
gested before the error proceedings were determined by the 
court below, and the justice required to send up a true and 
perfect copy of his docket. (Haggerty v. Walker, 21 Neb., 
596; Sullivan v. Benedict, 36 Neb., 409.) As no motion 
for a new trial was necessary to present to this court for 
review the decision of the district court affirming the 
judgment, there was no reversible error in denying the 
second ground set up in said motion. 

It is insisted that the justice lost jurisdiction to render 
judgment by failing to call the case at the hour the same 
was set for trial, or within one hour thereafter, and section 
916 of the Code of Civil Procedure is cited in support of 
this contention, which declares: ‘The parties are entitled 
to one hour in which to appear, after the time mentioned 
in the summons for appearance, but are not bound to re- 
main longer than that time, unless both parties have ap- 
peared, and the justice being present is engaged in the trial 
of another cause.” Whether the foregoing section has 
any application except as to the time in which parties shall 
appear on the return day of the summons, we will not now 
stop to consider. Conceding, for the purpose of this case, 
that it applies to each adjournment of a case, and that the 
justice erred in not sustaining the objection of the plaintiff 
in error to the jurisdiction, still it does not follow that the 
judgment should have been reversed. The justice had 
jurisdiction of the subject-matter; and the acts of the 
plaintiff in error in appearing before the justice subsequent 
to the rendition of the judgment and in moving a retax- 
ation of the costs constitute a general appearance in the case 
and a waiver of all objections to jurisdiction over his person, 
(Crowell v. Galloway, 3 Neb., 215; Warren v, Dick, 17 
Neb., 241; Tootle v. Jones, 19 Neb., 589; Leake v, Gal- 
logly, 34 Neb., 857.) The judgment of the district court 
is therefore 

AFFIRMED, 
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SEVEN VALLEYS Banx v. J. Woops Smit. 
FILED JANUARY 3, 1895. No. 4681. 


Review. A cause tried in the district court to s jury cannot be re- 
viewed in this court before a final judgment has been entered 
upon the verdict in the court below. 


Error from the district court of Custer county. Tried 
below before Hamer, J. 


J. C. Naylor, M. McSherry, and Yates & Moore, for 
plaintiff in error. 


Kirkpatrick & Holcomb, contra. 


Norvatu, C, J. 


This was an action instituted before a justice of the peace 
by the plaintiff in error, where it obtained a judgment, 
and the defendant prosecuted an appeal. In the district 
court there was a verdict for the defendant. The record 
before us consists solely of the trauscript of the justice 
docket, the pleadings in the district court, and the verdict 
of the jury. If a judgment has been entered on the ver- 
dict, the record before us fails to disclose it. There being 
no final judgment in the case, the proceeding in error must 
be dismissed. (Daniels v. Tibbets,16 Neb., 666; Gartner v. 
State, 36 Neb., 280; Stone v, Neeley, 34 Neb., 81; Smith v. 
Johnson, 37 Neb., 675; Baker v. Kloster, 41 Neb., 890.) 


The petition in error is 
DIsMissED. 
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8. P. Gist Ev aL. v. C. M. Ferraz ET Au. 


FILED JANUARY 3, 1895. No. 6200. 


1. Principal and Surety. The relation of principal and surety 
may exist without the knowledge or consent of the prin- 
cipal, provided it is voluntarily assumed by the surety for the 
accommodation of the beneficiary and based upon a sufficient 
consideration. 


2. 


: NEGOTIABLE INSTRUMENTS: FRAUD. In an action on a 
note by the payee against two makers, one answered alleging 
that he was surety thereon for the other, that he was induced to 
sign said note by means of the representations of the plaintiff 
to the effect that he had been requested by the principal to be- 
come surety for him, the principal, but that such statement was 
wholly false, and made fer the purpose of fraudulently induc- 
ing him to become a party to said note. Held, To state a defense. 


3. Evidence examined, and held to sustain the judgment com- 
plained of. 


Error from the district court of Richardson county, 
Tried below before Busu, J. 


Isham Reavis, C. F. Reavis, and E. W. Thomas, for 
plaintiffs in error, cited: 5 Wait, Actions & Defenses, 202; 
Hughes v. Littlefield, 18 Me., 400; Powers v. Nash, 37 
Me., 322; Brandt, Suretyship, secs, 107, 8311; Talmage v. 
Burlingame, 9 Pa. St., 21; Peake v. Estute of Dorwin, 25 
Vt., 28; Carter v. Jones, 5 Ired. Eq. [N. Car.], 196; 

_ Elkinton v. Newman, 8 Harris [Pa.], 281; Graves v. Leb- 
anon Nat. Bank, 19 Am. Rep. [Ky.], 50; Baylies, Sure- 
ties, 224; Motes v. Bird, 11 Mass., 436. 


Frank Martin, contra. 


Post, J. 


This was an action by the plaintiffs below, who are also 
plaintiffs in error, against Fred Stoll and one Feitz, as 
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joint makers of a promissory note. Feitz made default 
in the district court for Richardson county, but Stoll,. 
the defendant in error, answered, admitting the exe- 
cution of the note, but alleging, in substance, that his sig- 
nature thereto was procured by means of the false and. 
fraudulent representations of the plaintiffs, to the effect 
that Feitz, the principal maker, and who had received all 
of the consideration therefor, had requested him, Stoll, to 
sign the same as surety for the said principal; that, relying 
upon said statements, and being willing to accommodate 
Feitz, he signed said note as surety for the latter, but that 
such statements were false and made for the purpose of 
fraudulently procuring his signature, etc. In the reply it 
is admitted that the note was signed by the answering de- 
fendant as surety, some time subsequent to the execution 
thereof by Feitz, the principal ; but the alleged false state- 
ments are in express terms denied. It is charged therein, 
also, that the note was executed by said defendant at the 
special instance and request of his co-defendant, Feitz, and 
for his accommodation. Fina] judgment was entered on a. 
verdict for the defendant which it is sought to reverse by: 
means of this proceeding. 

The issues as thus stated fairly indicate the evidence of 
the respective parties, Feitz testified, in behalf of the de- 
fendant, that he refused to secure said note, or ask the lat- 
ter to sign with him, and cautioned him (defendant) against 
signing the note, if requested to do so by plaintiff. Heis, 
in that respect, corroborated by Stoll, who also testified 
that the sole inducement for the execution of the note was 
the representation made by one of the plaintiffs, to the ef- 
fect that Feitz had requested him to become surety thereon. 
The above is explicitly denied by the plaintiff named in 
the testimony of the witnesses, and who is, to some extent, 
corroborated by admitted facts of the case. It cannot be 
denied that a finding for the plaintiffs upon the evidence in 
the record would have been more satisfactory to us, al- 
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though it is not so clearly wrong as to demand a reversal of 
the judgment on that ground. 

It is, however, argued by plaintiffs that privity between 
principal and surety is not essential to the liability of the 
latter, but that a creditor may obtain the undertaking of an 
entire stranger to the transaction as security, without even 
consulting the debtor. That proposition, it is true, has the 
support of respectable authority, and may for the purpose 
of this case be accepted as sound law (see Brandt, Surety- 
ship, 127, 358; Hughes v. Littlefield, 18 Me., 400; Tal- 
mage v. Burlingame, 9 Pa. St., 21; Peake v. Estate of Dor- 
win, 25 Vt., 28), although it can have no application to the 
facts as found. In every case, we believe, which appears 
to support the foregoing proposition the surety voluntarily 
assumed the obligation sought to be enforced for the ac- 
commodation of the beneficiary; and the rule, as thus 
qualified, we regard as altogether sound and reasonable. 
In this instance it appears that Stoll was willing to accom- 
modate the principal, who is a near relative, and that he 
signed the note in the belief that he was doing so at the re- 
quest of the latter, and for his benefit. He did not, ac- 
cording to the finding, assume the relation of surety for 
Feitz on any other terms, or for any other consideration, 
certainly not for accommodation of the plaintiffs. We 
have no difficulty in agreeing with counsel in their conten- 
tion that the facts, as found by the jury, are a complete 
defense to the plaintiffs’ action. The judgment is therefore 


AFFIRMED, 
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CHARLES G. DorSEY, APPELLEE, V. Francois A. 
NIcHOLS ET AL., APPELLANTS. 


FILED JANUARY 3, 1895. No. 5865. 


1, Evidence examined, and held to sustain the finding of the dis- 
trict court. 


2. Review: JuBIspicTion. <A defendant who has answered to the 
merits and submits to the jurisdiction of a court of equity can- 
not object for the first time on appeal in this court, on the ground 
that the plaintiff had au adequate remedy at law. (Sherwin v. 
Gaghagen, 39 Neb., 238.) 


APPEAL from the district court of Gage county. Heard 
below before Hastings, J. 


Griggs, Rinaker & Bibb, EB. E. Brown, and Robert 
Ryan, for appellants. 


L. M. Pemberton, contra. 


Post, J. 


This isan appeal from the district court of Gage county, 
the subject of the controversy being the line between lots 1 
and 2, in block 64, in the city of Beatrice. We learn from 
the pleadings that there have been two surveys of said city, 
the first of which, or old survey, as it is designated in the 
record, was about the year 1857, and the new, or Swith 
‘ survey, in the year 1872. The plaintiff is admitted to be 
the owner in fee-simple of lot 2, while the title to lot 1 is, 
and has long been, in the defendants and their grantors. 
Both lots were improved with reference to the old survey, 
and while the boundaries thereof were still marked by the 
original stakes. There is situated on lot 2 a frame store 
building, erected in 1869 or 1870, the east wall of which 
is on the line as originally marked. On lot 1 is a hotel 


20 
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building, described in the record as the “ Randall House,” 
the east wall of which is on the line abutting on Sixth street, 
according to the old survey, but projecting two feet or more 
into the street, according to the Smith survey. The prop- 
erty in dispute is the strip two feet in width between the 
division lines as shown by the two surveys. The plaintiff, 
it seems, had been, at the time of the Smith survey in 1872, 
in the exclusive, uninterrupted, adverse possession for more 
than ten years of the disputed property under a claim of° 
title thereto. In fact his prescriptive title at that date is. 
not seriously controverted, But it is alleged that in the 
year 1882, the location of said line being in dispute in con- 
sequence of the Smith survey, a compromise was effected. 
between the plaintiff acting in his own behalf, and the de- 
fendant Nichols acting for himself and others jointly inter- 
ested with him as owners of lot 1, whereby it was mutually 
stipulated and agreed that the line established by the last 
named survey should be accepted and confirmed as the true. 
boundary of said lots. It is further alleged that thence- 
forth, until about the time of the commencenient of this 
action, the said line was recognized by the plaintiff as the 
division between his property and that of the defendauts. 
The reply is a general denial. On a final hearing before 
the district court there was a decree for the plaintiff iu ac- 
cordance with the prayer of his petition, perpetually enjoin- 
ing the defendants from their threatened interference with 
his possession of the strip of ground in dispute and partic- 
ularly from removing or interfering with the foundations 
of his building situated on said lot 2 and dismissing a cross- 
petition by the defendants, in which substantially the same 
relief was asked against the plaintiff. The findings of the 
court are as follows: 

“The court being fully advised in the premises finds for 
the plaintiff, and that the said Charles G. Dorsey is and was, 
at the commencement of this action, the owner of lot 2, 
block 64, in the city of Beatrice, Nebraska, aud of the 
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building situated thereon, and that said building was placed 
and located on said lot where the same now stands about 
the year 1869, and was located in accordance with the orig- 
inal survey and plat of the city of Beatrice as the same ap- 
pears of record; and that the said Charles G. Dorsey and 
the grantors through whom he claims title have been con- 
tinuously in the possession of the said building from the 
erection of the same until the present time. And the court 
further finds that no boundary line between said lot 2, in 
block 64, and lot 1, in said block 64, was ever agreed upon 
or settled and determined by the agreement and consent of 
said parties. The court further finds that about the year 
1882 said plaintiff, by oral license, permitted the said de- 
fendant to excavate and lay a wall under the east side of 
his said frame building on said lot 2 an indefinite distance 
back along the line of said lot as determined by the survey 
of A. B. Smith in the year 1872,.and during the year 1882 
said excavation was made and said wall laid for the distance 
of from fifty to sixty feet southward from the north line of 
said lot, and that afterwards, and without the consent of said 
plaintiff, said excavation and the said wall were extended 
to the south line of said lot 2; and the court further finds 
that in the year 1888 said plaintiff recognized the line of 
said second survey by A. B. Smith as the boundary between 
said parties in laying a sidewalk along the north line of 
said lot 2. 

“2, The court further finds, as a matter of law, that said 
plaintiff is not estopped by the license given by him as 
aforesaid, nor by his recognition of said line of the survey 
of 1882 in the building of the sidewalk, from asserting his 
title and possession to the premises occupied by him and 
covered by his frame building as aforesaid, and that the 
plaintiff is the owner of said premises so occupied by him, 
and that such occupancy is in accordance with the original 
survey and plat of the city of Beatrice.” 

It is deemed unnecessary to examine the evidence at 
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length. It is sufficient to say that Mr. Nichols testifies 
positively to the compromise alleged, and that the wall on 
the line of the Smith survey, to which reference is made in 
the findings of the court, was built by the defendants in 
pursuance of an express understanding with the plaintiff 
that the latter was thereby relinquishing all claims either 
to title or possession of said property, and that their pur- 
pose in erecting the said wall was to reduce the disputed 
property to possession, which purpose was known to and 
acquiesced in by the plaintiff. There is considerable evi- 
dence corroborative of the above and tending strongly to 
sustain the contention of the defendants. The plaintiff on 
the other hand testifies that some time in 1832 Nichols ap- 
plied to him for liceuse to excavate under his, plaintiff’s, 
building on lot 2 in order to secure additional space for 
the storing of beer kegs by the saloon in the basement of 
the Randall House adjacent thereto, and which was accord- 
ingly granted on condition that the defendants would pro- 
vide adequate support for the wall of his said building. 
Nichols, according to the plaintiff, acting under the license 
thus conferred, built an inexpensive wall of stone about 
two feet west of the east wall of the plaintiff’s building. 
Said wall commenced at a point about fifteen feet from the 
front of the lot and extended back twenty or thirty feet, 
the wall of the store building being supported by wooden 
posts instead of the stone foundation removed by defend- 
ants. He explicitly denies authorizing the extension of the 
wall beyond the point above designated and which was nec- 
essary for the accommodation of the saloon mentioned. He 
testifies also that the extension of said wall was constructed 
from the east or Randall House side of the line without his 
knowledge, and that he had no notice whatever of its ex- 
istence or of defendant’s claim of title to the premises in 
dispute until about the time of the commencement of this 
action. He is also corroborated by other evidence. The 
recognition of the Smith survey, to which reference is made 
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in the finding, consisted in the laying of a wuoden sidewalk 
extending from exst to west in front uf lot 2 and commenc- 
ing at the east line thereof as established by said survey. 
It is not claimed that the plaintiff is by that fact alone 
estopped to assert whatever rights he may have to the prop- 
erty incontroversy. It is at most a circumstance tending to 
support the contention of the defendants, and which was, 
we must assume, accorded the consideration to which it was 
entitled by the district court. 

From a consideration of all the facts disclosed we are 
unable to perceive any ground for interference with the 
finding complained of. The rule which must govern this 
case has been so often asserted as to render further refer- 
ence to it in this connection entirely unnecessary. 

There is a further claim by the defendants, viz., that 
the plaintiff, on the showing made by the record, has an 
adequate remedy at law, and that equity is therefore with- 
out jurisdiction over the subject of the controversy. Two 
sufficient answers are suggested to that proposition: First, 
the same questions were presented by the defendants them- 
selves in their cross-petition; and second, the objection 
comes too late when made for the first time as it is in this 
court. (See Sherwin v. Gaghagen, 39 Neb., 238.) The 
decree of the district court is accordingly 


AFFIRMED. 


Ryay, C., not sitting. 


Eunice BALDWIN, APPELLANT, v. WELLINGTON R. 
Burt ET AL., APPELLEES. 


FILED JANUARY 3, 1895. No, 5797. 


1. Secondary Evidence: FovunpaATIon FOR INTRODUCTION. 
Courts have not attempted to detine the precise degree of dili- 
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gence essential in attempting to procure the primary evidence 
of a material fact in order to establish the foundation for sec- 
ondary evidence. But it is sufficient, as a rule, if the party 
offering such proof has exhausted all the sources and means of 
discovery which the nature of the case would suggest, and which 
are accessible to him. 


: MorrGaGces. Evidence examined, and held that 
@ sufficient foundation hid been established for the admission of 
secondary evidence of the mortgage alleged in petition. 


3. Fraudulent Conveyances: ATTACK By ParTY Nor PreJu- 
PICED. A conveyance or mortgage without consideration, and 
in fraud of the rights of creditors, cannot be assailed by one not 
prejudiced thereby. Such acontract is void as to creditors, but 
only so far as may be necessary for their protection. It is ef- 
fective for all other purposes. 


4. Bona Fide Purchasers of Realty: Burprn or Proor. 
Where a claim to real estate can be sustained only on the 
ground that the party asserting it isa subsequent purchaser or 
mortgagee in good faith, such person is required to show affirm- 
atively that he purchased without notice of the equities of the 
adverse party, relying upon the apparent ownership of his 
grantor or mortgagor. 


5. Limitation of Actions: MorTaGaGE ForEcLosuURE. An ac- 
tion by a subsequent mortgagee to enforce his equities as against 
the mortgagor and purchaser through a decree foreclosing the 
prior mortgage to which he was not made a party, may be 
brought at any time within ten years after the cause of action 
accrued. 


8. : . The action in such a case is upon the mortgage, 
and is governed, as to the time of commencement, by the pro- 
visions of section 6 of the Code. 


1, Pleading: ConcLusions: ESTOPPEL. One who in pleading has 
stated a legal conclusion instead of a material fact cannot ob- 
ject to a deuial thereof in the same terms on the ground that it 
is a conclusion of law and not an allegation of fact. 


a : Nix Deper. The plea nil debet under our system puts 
in issue no fact and cannot be regarded as a defense. Accord- 
ingly held that an answer to a petition for foreclosure denying 
“that there is anything due on the note and mortgage’’ tenders 


no issue. 


9 Mortgages: Foreclosure: AcTiON BY SUBSEQUENT Mort- 
GAGEE: ACCOUNTING: CONSIDERATION: PLEA oF NIL DEBET: 
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Res ApJuniIcATA: Parties. B. purchased property at judi- 
cial sale to satisfy a decree of foreclosure in his own favor. 
Subsequently the holder of a second mortgage, who had not 
been made a party to B.’s foreclosure proceeding, commenced 
an action for an accounting against the mortgagor, and for leave 
to redeem from B. The latter answered alleging a former action 
by L. to foreclose the same mortgage; that he, B., had filed an 
answer therein alleging in substance that L., the plaintiff, was 
not the party in interest; that said mortgage was without consid- 
eration, and denying that there was any sum whatever due 
thereon,—whereupon ‘‘it was, upon the merits thereof, adjudged 
and decreed that said action be dismissed.”’ Held, (1) The 
plea of no consideration was not available to B., whose rights 
were acquired through the prior mortgage; (2) the allegation 
that there was nothing due on the mortgage was a mere con- 
elnsion and presented no issue; (3) the allegation that L. was 
not the party in interest did not involve the merits of the cause 
bat the plaintiff’s capacity to sue. 


APPEAL from the district court of Vougiss county. 
Heard below before Irvine, J. 


The opinion contains a statement of the case, 


Cavanagh & Thomas and Ambrose & Duffie, for appel- 
Jant: 


The copy of the mortgage should be admitted in evidence 
‘and considered. (Minor v, Tillotson, 7 Pet. (U. 8.], 99; 
Proprietors of Braintree v. Battles, 6 Vt., 399; Peay »v. 
Picket, 3 McCord [S. Car.], 322.) 

The mortgage is not fraudulent, and if it were, the de- 
fendants cannot complain. (Burt v. Baldwin, 8 Neb., 487; 
Freeman v. Auld, 44 N. Y., 50; Wiltsie, Mortgage Fore- 
closure, sec. 395; Bradley v. Snyder, 14 Ill., 263; Green 
v. Dizon, 9 Wis., 532*; Snyder v. Warren, 2 Cow. [N. Y.], 
518.) 

The action is not barred by the statute of limitations, 
(State v. Conway, 18 O., 234; Keokuk County v. Howard, 
41 Ja, 11; McKesson v. Hawley, 22 Neb., 692; McDowell 
wv. Lloyd, 22 Ia., 448; Parker v. Kuhn, 21 Neb., 413; Hol- 
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den v, Gilbert, 7 Paige Ch. [N. Y.], 208; Sheldon v. Ed- 
wards, 35 N. Y., 286.) 

The burden was on the defendants to show that they 
were bona fide purchasers without notice of the mortgage. 
(Sillyman v. King, 36 Ta., 207; Nolan v. Grant, 53 Ia., 
392; Fogg v. Holcomb, 64 Ia., 621; Boone v. Chiles, 10 
Pet. [U. 8.], 211; Barney v. McCarty, 15 Ia., 510; Lan- 
dere v. Bolton, 26 Cal., 393.) 

The following cases are cited upon the question of former 
adjudication: Goodenow v. Litchfield, 59 Ia., 226; Brigham 
v. McDonald, 19 Neb., 407; Wilch v. Phelps, 16 Neb., 515; 
Densmore v. Tomer, 14 Neb., 392; fZelphrey v. Redick, 21 
Neb., 83; Russell v. Place, 94 U.8., 606; Aiken v. Peck, 
22 Vt., 260; Hooker v. Hubbard, 102 Mass., 245; Packet 
Co. v. Sickles, 5 Wall. (U. S.], 580; Griffin v. Seymour, 15 
Ta., 30; Foster v. Busteed, 100 Mass., 409; Neafie v. Neafie, 
7 Johns. Ch. [N. Y¥.], 1; Peterborough v. Germaine, 3 Bro. 
P. C. [Eng.], 281; Brandlym v. Ord, 1 Atk. [Eng.], 571; 
Gardner v. Raisbeck, 28 N. J. Eq., 71; Cater v. Dewar, 2 
Dick. [Eng.], 654; Campbell v. Tompkins, 32 N. J. Eq., 
170; Brooks v. Dalrymple, 12 Allen [Mass.], 102; Buck- 
lin v. Bucklin, 1 Abb. App. Dec. [N. Y.], 242; Jones, 
Mortgages, sec. 614. 


Kennedy, Gilbert & Anderson, Montgomery, Charlton & 
Hall, Wharton & Baird, Meikle & Perley, and Arthur C. 
Wakeley, for appellees: 

The action is barred by a former adjudication. (Rogers 
v. Russell, 11 Neb., 362; Carroll v. Patrick, 23 Neb., 835; 
Freeman, Judgments, sec. 270; Hamilton Loan & Trust 
Co. v. Gordon, 32 Neb., 663; Bailey, Onus Probandi, p. 
597; Estee, Pleading, sec. 185; United States v. Hough, 
103 U.S., 71; Sheldon v. Edwards, 35 N. Y., 286; Free- 
map, Judgments, sec. 276a; Cromwell v. Couity of Sae, 
94 U.S., 352; Foote v. Gibbs, 67 Mass., 412; Kelsey v. 
Murphy, 26 Pa. St., 78; Neafie v. Neafie, 7 Johns. Ch, 
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[N. Y.], 1; Freeman, Judgments, sec. 173; Fields ». 
Flanders, 40 Ill., 470.) 

The action is barred by the statute of limitations. (Bailey, 
Onus Probandi, p. 599; Parker v. Kuhn, 21 Neb., 413.) 

Appellant’s mortgage was not entitled to be recorded or 
read in evidence. (Albertson v, Stale, 9 Neb., 429.) 

Appellees were bona fide purchasers. (Traphagen v. Tr- 
win, 18 Neb., 195; Lamb v. Jeffrey, 47 Mich., 28.) 

The following cases are also cited by appellees: Briggs v. 
French, 2 Sum. [U.8.], 251; Osborne v. Brooklyn City R. 
Co., 5 Blatch. [U. 8.], 366; Smith v. Kernochen, 7 How. 
[U. S.J, 198; Newby v. Oregon, C. R. Co., 1 Sawyer [U. 
S.], 63; Barney v. Lewey, 13 Johns. [N. Y.], 224; Con- 
ger v. Chilcote, 42 Ia., 18. 


J. L. Kaley, G. M. O’ Brien, Curtis & Shields, Geo. E. 
Pritchett, J. W. Carr, Saunders & Macfarland, B. G. Bur- 
bank, Guy R. C. Read, John Q. Burgner, J. W. West, 
Bradley & De Lamatre, A. J. Poppleton, and W. 8. Popple- 
ton, also for appellees. 


Post, J. 


On the 4th day of May, 1875, John Gallagher executed 
in favor of the defendant, Wellington R. Burt, a mortgage, 
whereby he conveyed to the latter certain real estate in 
Douglas county to secure an indebtedness of $20,000. On 
the 10th day of August, 1875, Matthew Baldwin, who had 
in the meantime acquired the title to said property by deed 
from Gallagher, conveyed the same by mortgage to Morgan 
Baidwin, to secure payment of a note of even date there- 
with for $12,500, payable six years from date, with annual 
interest at six per cent, Said mortgage was executed in 
the state of Illinois and acknowledged before Henry Wis- 
ner, who, according to the certificate attached thereto, was 
at said time a commissioner for the state of Nebraska, It 
appears also to have been filed for record with the county 
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clerk of Douglas county on the 7th day of October, 1875. 
On the 12th day of August, 1876, proceedings were insti- 
tuted in the district court of Douglas county by Burt, the 
defendant herein, for the foreclosure of the mortgage first 
above mentioned, without naming Morgan Baldwin, who 
still held the mortgage last described, as a defendant, and 
which resulted in a decree for the plaintiff iu the sum of 
$22,938.76 and costs, taxed at $451.30. To satisfy said 
decree the mortgaged property was sold to the plaintiff 
therein, Burt, and a deed therefor executed in due form by 
the sheriff pursuant to an order of the court. On the 5th 
day of August, 1891, the plaintiff herein, who had acquired 
title to the mortgage executed by Matthew Baldwin through 
the will of the mortgayee, commenced this proceeding for 
the purpose of asserting her rights thereunder. The relief 
asked is, first, an accounting and decree of foreclosure as 
against the mortgagor, and, second, the right to redeem as 
against Burt and the defendants (nearly three hundred in 
number) who claim through him. 

Owing to the voluminous character of the pleadings, 
which comprise 133 pages of type-written matter, it is im- 
practicable to give in this connection more than a brief 
summary of the issues thereby presented. The answers, 
after showing the interests of the several defendants as pur- 
chasers or mortgagees, deny the execution of the mortgage 
alleged by the plaintiff in terms admitted to be sufficiently 
specific to put the latter upon her proof. It is in all of 
them alleged that in the year 1881 proceedings were insti- 
tuted in the circuit court of the United States for the dis- 
trict of Nebraska, by one Henry M. Lewis as plaintiff, for 
the foreclosure of said pretended mortgage, in which Wel- 
lington R. Burt, who then held the property in controversy 
through the sheriff’s deed herein mentioned, was made a 
defendant; that issue was joined by the answer of said 
Burt, and the reply of the complainant, Lewis, and that 
on the 28th day of May, 1883, a decree was entered in 
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favor of the defendants therein upon the merits of the 
cause, and dismissing the bill of the complainant at his 
cost. Fora third defense it is alleged that if such a mort- 
gage was in fact executed by Matthew Baldwin it was with- 
out any consideration whatever, and in pursuance of a cor- 
rupt and fraudulent purpose of the said Matthew and his 
father, Morgan Baldwin, to defraud the creditors of thie 
former. A fuurth defense is the statute of limitations, It 
is also in most of the answers alleged that the defendants 
therein named purchased in good faith, relying upon the 
title of Burt without notice of the mortgage, which is the 
subject of this action. The plaintiff, in reply, admits the 
bringing of the action in the circuit court as above stated, 
but alleges that the uote and mortgage in controversy had 
previously been assigned to Lewis, the plaintiff therein, in 
order to enable the latter to prosecute foreclosure proceed- 
ings in that court, and that she, the plaintiff, was at said 
time the real party in interest. She denies also that the 
decree of dismissal therein involved the merits of the cause, 
in terms to which reference will hereafter be made. 

1. The first question to which we will give attention is 
presented by the ruling of the district court in rejecting as 
evidence a copy of the mortgage described in the petition. 
Matthew Baldwin, in his deposition, after stating that the 
mortgage was given as security for money advanced and 
paid for his benefit by his father, the mortgagee, testified 
further as follows: 

Q. Mr. Baldwin, you may examine the paper which I 

_ Dow show you, a,copy of which is marked “Exhibit A,” 
and attached hereto as a part of this interrogatory, and state 
whether you have ever seen it before and what it is. 

A. Ihave seen the paper. I wrote it and it is a note 
which I gave to my father accompanying the mortgage in 
Douglas county, Nebraska. 

Q. You may examine the paper, which I now show you, 
which is attached hereto as a part of this interrogatory and 
marked “Exhibit B,” and state what said paper is. 
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A. This is a copy of the mortgage which I gave father 
on lands in Douglas county, Nebraska. 

Q. Now, Mr. Baldwin, you may state when and where 
this note and mortgage were delivered to your father. 

A. They were delivered to father some time in August, 
1875, at Flint, Michigan, at the house of Mr. A. C. John- 
son. 

In connection with the deposition containing the evidence 
quoted, the paper therein referred to as ‘Exhibit B” was 
offered in evidence and received subject to the objection that 
it was “incompetent, immaterial, and not the best evidence.” 
The deposition of A. C. Johnson was then read, from which 
it appears that the witness was for more than forty years 
the legal adviser of the deceased, Morgan Baldwin, and, 
since the death of the latter, has stood in the same relation 
toward the plaintiff, his widow. He fully corroborates 
Matthew Baldwin in respect to the delivery of the note and 
‘mortgage. He further testifies that said mortgage was 
placed in his hands for safe keeping in the year 1880, soon 
after the death of the said Morgan Baldwin; that he last 
saw it in the fall of 1882, when it was still in his posses- 
sion, and that he has never surrendered possession thereof 
to any person, although he is now unable to find it after 
the most diligent and careful search among the papers in 
his office and his residence. Plaintiff thereupon offered in 
evidence also the record of said mortgage in the office of 
the register of deeds for Douglas county, and which was 
received subject to the above objections. At that point the 
objections mentioned were argued to the court and sustained, 
and, according to the bill of exceptions, the action dis- 
missed for want of competent evidence of the mortgage de- 
scribed in the petition. Judging from the opinion of the 
court which we find in the record, it would seem that the 
argument in support of the objection was directed exclu- 
sively to the record of the register of deeds as independent 
evidence, and the copy identified by the witnesses above 
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named entirely overlooked. But while we conclude that 
the record as made up does not fairly represent the position 
of the district court, it does present the question whether 
the copy, as thus identified, was admissible without regard 
to the record of the mortgage; in short, whether a sufficient 
foundation had beeu laid for the reception of secondary evi- 
dence of the mortgage. It was there contended, and which 
contention is renewed in this court, that to entitle deeds and 
mortgages acknowledged before a commissioner in another 
state to record in this state the certificate of acknowledg- 
ment must be accompanied by the certificate of the secretary 
of state, contemplated by section 36, chapter 73, Compiled 
Statutes. But we do not regard that question as essential 
to the merits of the controversy, since, iu our judgment, the 
copy first mentioned was admissible in evidence upon the 
showing made, and is prima facie evideuce of the origival. 
The courts have never attempted to define the precise de- 
gree of diligence essential tu be shown in the effort to pro- 
duce a written instrument in order to render admissible 
parol evidence of its contents. But it would seem to be 
sufficient if the party offering such proof has in good faith 
exhausted all of the sources and means of discovery which 
the nature of the case would suggest, and which are ac- 
cessible to him. (1 Greenleaf, Evidence, 558; Wharton, 
Evidence, 147; Minor v. Tillotson, 7 Pet. [U. 8.], 99; Pro- 
prietors of Braintree v. Battles, 6 Vt., 399; Buchanan v. 
Wise, 34 Neb., 695.) There is no suggestion of fraud in 
that respect, nor can we conceive of any motive for the sup- 
pression of the mortgage by the plaintiff. Conceding the 
acknowledgment thereof to be defective, and that it was not 
entitled to record, it is still effective as against the mortgagor 
and his grantees with notice (Connell v. Gailigher, 36 Neb., 
749), and should have been admitted for that purpose. It 
is agreed by counsel that the record presents the merits of 
the controversy, and we have accordingly, at their request, 
examined all questions of substance to which our attention 
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has been directed, and will proceed to notice them, although 
not in the exact order of their presentation. 

2. One contention of the defendants, as we have seen, is 
that the mortgage was without consideration and a fraud 
upon the creditors of the mortgagor, Matthew Baldwin. 
The only evidence adduced by either party which bears 
upon the subject of consideration is the testimony of Mat-— 
thew Baldwin, who swears that the note above described 
represents money actually paid for and advanced to him 
by his father, and the witness Johnson, who swears that 
he saw and examined the notes paid for his son by Morgan 
Baldwin, and that some of them were paid with money 
loaned by the witness. That evidence we think quite suf- 
ficient to overcome the presumption of fraud arising from 
the relationship of the parties and establish prima facie 
the good faith of the mortgage. But admitting that it is 
in fact without consideration, and therefore fraudulent as 
to creditors, is that fact available as a defense in this ac- 
tion? It may be stated, as a general rule, that contracts 
which are valid, except as against those in adverse interest, 
cannot be assailed by persons not prejudiced thereby. A 
voluutary settlement is void only as to creditors, and as to 
them only so far as may be necessary for their protection. 
As to all other purposes it is valid and effective. As said 
in Curtis v. Price, 12 Ves. [Eng.],103: ‘Satisfy the cred- 
itors and the ‘settlement stands.”” (See, also, May, Fraudu- 
lent Conveyances, 689; 1 Story, Equity Jurisprudence 
[12th ed.], sec. 371; Bump, Fraudulent Conveyances 
[2d ed.], 315, 481; Wiltsie, Mortgage Foreclosure, 395; 
Freeman v. Auld, 44 N. Y.,50; Bradley v. Snyder, 14 IIl., 
2638; Richardson v. Welch, 47 Mich., 309.) None of the 
defendants are creditors of Matthew Baldwin, and none 
claim through him. On the other hand, all claim through 
the prior mortgage from Gallagher to Burt, which was, it 
is conceded, a prior lien, and the titles acquired through it 
are not called in question. Matthew Baldwin might have 
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executed the mortgage without any consideration whatever, 
and for the avowed purpuse of defrauding his creditors, 
but upon what principle can Burt and his grantees com- 
plain? It is in legal contemplation no concern to the 
holder of the security whether the mortgagor sells or in- 
cumbers his equity of redemption, or whether he is di- 
vested of his title by means of legal process. So, waiving 
fur the present the question whether the defendants or any 
of them are bona fide purchasers, it is obvious that they 
acquired the rights of Burt only and must, for the purpuse 
of this controversy, stand in his shoes. It follows that the 
question of the good faith or fraud in the execution of the 
plaintiff mortgage is foreiyn to the present inquiry. 

3. Are the defendants bona fide purchasers or lien-hold- 
ers? The various answers, so far as they refer to the bona 
fides of the defendants, differ widely, and it may be doubted 
whether that issue is presented by the pleadings; but a con- 
sideration of that question is unnecessary in this connec- 
tion, for the reason that such a contention is entirely anwar- 
ranted by the proofs. It was said in Bowman v. Griffith, 
35 Neb., 361, that ‘where a claim to real estate can be 
sustained only on the ground that the person asserting it 
is a subsequent purchaser in good faith, such person is re- 
quired to show affirmatively that he purchased without no- 
tice of the equities of another and relying upon the appar- 
eot ownership of his grantor.” No evidence was offered 
tending to prove that the defendants, or any of them, pur- 
chased in ignorance of the plaintiff’s mortgage, or that they 
advanced any money or other consideration relying upon 
Burt’s title as it appeared of record. They are, therefore, 
not within the rule stated, and are chargeable with notice 
of whatever equities existed in favor of the plaintiff at the 
time when their several interests were acquired. 

4, It is strenuously insisted that the bar of the statute 
is complete and that the decree should be affirmed on that 
ground, That contention has for its basis the proposition 
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that the action is one to redeem from the prior morigage, 
and, therefore, within the provisions of section 16 of the 
Code, while the contention of the plaintiff is that it is pri- 
marily an action for the foreclosure of her mortgage and 
therefore governed by the provisions of section 6. The 
district court, in ruling upon a demurrer to the petition, 
appears to have adopted the latter construction, and that 
view: we regard as altogether sound. The language of the 
last named section is, ‘‘An action for the recovery of the 
title or possession of lands, tenements, or hereditaments can 
only be brought within ten years after the cause of such ac- 
tion shall have accrued. This section shall be construed to 
apply also to mortgages.” In Hale v. Christy, 8 Neb., 264, 
it was held under the provision quoted that an action to 
foreclose a mortgage may be commenced at any time within 
ten years after the cause of action accrued, and the rule 
there stated has been often reasserted by this court. We 
can conceive of no ground for distinction on principle be-. 
tween that case and the one before us. In each the mort- 
gage is the cause of action, and the fact that the plaintiff, as 
against some of the defendants, is entitled to redeem only, 
we must regard as immaterial, since the statute runs not 
against the particular relief which equity allows, but against 
the cause of action. A critical analysis of the cases which 
bear upon the subject is unnecessary in this opinion, since 
the solution of the question may be attained by an appli- 
cation of familiar and well established principles. The 
principal debt, by the terms of tlie note, matured six years 
after the date thereof, to-wit, August 10,1875. Leaving 
out of consideration all questions arising out of the assign- 
ment thereof to Lewis, the plaintiff could have maintained 
an action on the mortgage at any time within ten years after 
maturity of the principal sum, which, excluding days of 
grace, was August 10, 1891, or five days after the com- 
mencement of this action. It has been frequently said by 
this court, and is elementary law, that in order to conclude 
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subs quent mortgagees by a decree of foreclosure they must 
be made parties to the proceeding by the holder of the 
prior mortgage. Now the position of Burt, and those who 
claim through hin, is that in consequence of the decree 
foreclosing the first mortgage and the subsequent proceed- 
ings thereunder the plaintiff cannot prosccute an action on 
her mertgage, but that her remedy is under section 16, by 
which “an action for relief not hereinbefore provided for can 
only be brought within four years after the cause of action 
shall have accrued.”’ In other words, they contend that she 
is concluded and barred-of a substantial right by a decree 
to which she is not a party,—a proposition which “needs 
but to be stated to be disproved.” The views here ex- 
pressed find support in the case uf McKesson v. Hawley, 22 
Neb., 692, and in nowise conflict with Parker v. Kuhn, 21 
Neb., 413. The last named caxe was one in which it was 
sought to redeem from the lien of a judgment on the 
ground of fraud, and to which the period named in section 
16 is applicable for obvious reasons. 

5. We will now examine the question presented by the 
plea of former adjudication. No evidence whatever was 
given or offered by any of the parties upon that branch of 
the case, hence our investigation must be confined to the 
pleadings. Of the several answers perhaps that of Burt 
contains the most specific allegations, and it is sufficieut for 
our purpose to refer to it alone. After alleging that a suit 
was commenced in the circuit court by Lewis, a citizen of 
the state of Wisconsin, as assignee of the plaintiff for the 
foreclosure of the mortgage now in controversy, and the 
service of process upon Matthew Baldwin, the mortgagor, 
and Burt, the answering defendant, and the answer therein 
by the latter, he concludes as follows: ‘‘In the said answer 
therein so filed by said Burt it was alleged that said Lewis 
was not the real party in interest in the suit; that the said 
pretended note and mortgage were without consideration 
and denied that there was any sum whatever due on said 

21 
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pretended note and mortgage, and further alleged that said 
pretended note and mortgage were never delivered to said 
Morgan Baldwin; that said Matthew was the son of said 
Morgan and Eunice Baldwin; that the real party in interest 
in said suit in circuit court as against said Burt was said 
Matthew S. Baldwin, and said Burt asked to be hence dis-. 
missed with his costs; that said Henry M. Lewis duly re- 
plied to said answer of Burt in said suit in the circuit 
court, denying said answer of said Burt, and thereupon the 
issues were joined, and thereafter on the 25th, 26th, 27th, 
and 28th days of May, 1883, said cause came on for final 
heariig in said circuit court on said bill, answer, reply, and 
proofs, * * * and after heariug the allegations of the 
parties and the evidence offered on behalf of said com- 
plainant and said defendant Burt, and argumeuts of re- 
spective counsel, and being fully advised in the premises, 
said court made and entered its decree by which it was ad- 
judged and decreed upon the merits of the issue so joined, 
that said suit be dismissed at complainant’s cost, and the. 
sane was so dismissed; that by reason of the transfer of 
said pretended note and mortgages as aforesaid by said 
Eunice Baldwin, executrix, and of said suit in the circuit 
court, and the decree therein, the right of the plaintiff 
herein and all others in respect to said pretended note and 
mortgage were fully and finally adjudicated so far as said 
Wellington R. Burt and all persons claiming title to said 
lands, through or under him, are concerned.” 

The reply, so far as it refers to above mentioned plea is 
as follows: ‘Plaintiff denies the matters in controversy in 
this action were in any manner determined or adjudicated. 
in said action in the circuit court of the United States for 
the district of Nebraska, wherein Henry M. Lewis was. 
complainant and Matthew Baldwin and others were de- 
fendants, and states’ the fact to be that eaid court fouud that 
Henry M. Lewis never had possession of said note and 
mortgage and never paid any consideration therefor, and 
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that he had no interest therein recognizable in a court of 
equity and said court did not pass upon the merits of said 
action, but did dismiss the same because of want of interest 
of the complainant Henry M. Lewis. Plaintiff farther 
states that among other issues of said cause of Henry M. 
Lewis against Matthew Baldwin and others aforesaid it 
was claimed by said defendants therein that said Henry 
M. Lewis was not the owner of said note and mortgage 
and had no interest recognizable in a court of equity, and 
said court dismissed said cause without passing upon the 
merits and plaintiff denies that the decree therein entered 
was an adjudication of any matter involved in this action.” 

As preliminary to the principal contention it is argued 
that the denial that Lewis’ bill “ was dismissed on its mer- 
its” is a mere conclusion which tenders no issue of fact. 
The subject of pleading where the defense is estopped by 
judgment or decree has no place in this discussion, since, 
granting the reply to be defective as claimed, it is elear 
that the defendant was guilty of the first vice in that re- 
gard and will-not now be heard to complain. The alle- 
gation that a judgment or decree is on the merils without 
stating further fucts, is certaintly met by a denial in the 
same terms. We therefore assume the facts relied upon as 
a former adjudication to be well pleaded. But we agree 
with counsel for the plaintiff that such facts are not suf- 
ficient in law to create an estoppel by judgment, al- 
though we reach that conclusion by a somewhat different 
process of reasoning. Counsel take it for granted that the 
answer in the former suit tendered two issues, one involv- 
ing the merits of the cause and the other the right of 
Lewis, the plaintiff, to maintain an action on the mortgage, 
and they contend tliat in the absence of extrinsic evidence 
that the decree is based upon the merits of the former suit, 
it will not in this proceeding be treated as conclusive. An 
examination of the answer has, however, led us to the con- 
clusion that there was presented in that suit a single de- 
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fense only, and that involving not the merits of the cause 
but the right of the plaintiff to sue. True, it was charged, 
according to the answer herein, that the mortgage was 
without consideration, but that fact, as we have seen, con- 
cerns creditors only, and could not have been interposed as 
a defense by Burt. It was also denied that “there was 
any sum whatever due on said pretended note and mort- 
gage,” but a denial in those terms could not have been re- 
sponsive to the allegation of the bill. The plea nil debet, 
under our system, puts in issue no fuct and cannot be re- 
garded as a defense. (Gray v. Elbling, 35 Neb., 278; 
Maxwell, Pleading and Practice, 393.) The decree dis- 
missing the former suit must, for the reasons stated, have 
rested upon the ground that the plaintiff was not the party 
in interest, and is, therefore, not a bar to this proceeding. 
It follows that the decree appealed from should be reversed 
and the cause remanded to the district court for further pro- 
ceedings not inconsistent with the views herein expressed. 


REVERSED. 


Irving, C., not sitting. 


Irvine L. Donaxpson v. H. C. Fisger. 


FILED JANUARY 3, 1895. No. 5432. 


.A justice of the peace in this state has no authority to settle a 
bill of exceptions by which it is sought to preserve the testi- 
mony used in the hearing upon a motion to discharge an attach- 
ment. 


Error from the district court of Johnson county. Tried 
below before Bascock, J. 
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Chamberlain Bros, & Rood, for plaintiff in error, 
8. P. Davidson and J. Hall Hitchcock, contra. 


Harrison, J. 


The defendant in error commenced an action before M. 
E. Cowan, justice of the peace in Nemaha precinct, John- 
son county, against plaintiff in error to recover the sum of 
$102.81, and also filed an affidavit in attachment. Sum- 
mons and order of attachment were issued and duly served. 
Plaintiff in error appeared and filed a motion to dissolve 
the attachment, and affidavits in support of the motion. 
Affidavits were also filed by defendant in error in support 
of the attachment, one of which was attacked by plaintiff 
iu error in a motion to strike it from the files. On hear- 
ing, the motion to strike the affidavit from the files was 
overruled and the case was then argued and submitted on 
the original motion to dissolve the attachment, and such 
motion was overruled, to which action the plaintiff in er- 
ror excepted and secured a bill of exceptions to be settled 
by the justice of the peace, and presented the case by peti- 
tion in error to the district court of Johnson county, where, 
on hearing, the decision of the justice of the peace was af- 
firmed and the case has been brought to this court by peti- 
tion in error. 

In our view of this case we think that if the justice of ~ 
the peace could not legally settle the bill of exceptions em- 
bodying the evidence examined by him on the hearing of 
the motion to dissolve the attachment, then the case is not 
properly here for our examination ; and the rule established 
by this court is that the testimony used before a justice of 
the peace in this state, on the hearing of a motion to dis- 
solve an attacliment, cannot be preserved and presented to 
a higher court in proceedings in error, for the reason that 
the justice has no power by law to settle a bill of excep- 
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tions containing such testimony. (See Moline, Milburn & 
Stoddard Co. v. Curtis, 38 Neb., 520, and cases cited.) In 
the text of the opinion in the main case just cited appears 
the following statement: “There is no room for doubt that 
it is the settled law of this state that a justice of the peace 
is not authorized to sign a bill of exceptions preserving the 
testimony on which he acted in sustaining or overruling a 
motion to dissolve an attachment.” The bill of exceptions 
in this case was settled without authority of law and we 
eannot consider it, and the judgment of the district court is 


AFFIRMED. 


Irvine L. DonaLpson v. Dewirt C. ELitsworrs. 
FILED JANUARY 3, 1895. No. 5433. 
Res Adjudicata. The decision of this case is governed by the 
opinion filed herewith in the case of Donaldson v. Fisher, 43 Neb., 


260. 


Error from the district court of Johnson county. Tried 
below before BaBcoor, J. 


Chamberlain Bros. & Rood, for plaintiff in error. 
8. P. Davidson and J. Hall Hitchcock, contra. 


Harrison, J. 


The questions presented for determination in this case 
are identical with those of the case of Donaldson 0. Fisher, 
43 Neb., 260. The opinion in that case is adopted in this, 
and the decision of the district court is 


AFFIRMED. 
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Hiram R. Enear, APPELLANT, V. GEORGE W. KELLER 
ET AL., APPELLEES, 


FILeD JANUARY 3, 1895. No. 5357. 


Review: INTERLOcUTORY ORDERS. An order of a district court 
which, in effect, determines that an appeal from an inferior court 
had been perfected in due time allowed hy law for such purpose 
and places the case upon its docket for adjudication, held, not a 
final order and not subject to review upon error to this court. 


APPEAL from to the district court of Cherry county. 
Heard below before Crrrss, J. 


J. Wesley Tucker, for appellant. 
Ed. Clarke, contra. 


Harrison, J. 


The plaintiff commenced an action against the defendants 
in the county court of Cherry county, and on the 10th day 
of November, A. D. 1890, and asa result of a trial therein, 
recovered a judgment for $25 and costs. It appears that 
‘during the progress of appeal proceedings by the defend- 
ants the county judge took, in accordance with a promise 
made to the attorney for defendants, the transcript, to- 
gether with other and the original papers in the case, into 
the clerk’s office and left them there for filing; that for 
‘some reason the filing mark was not then placed upon the 
transcript or any of the papers. After the expiration of 
thirty days from the time the judgment was rendered in 
the county court the plaintiff filed the following motion: 

“Comes now the plaintiff and avers and shows to the 
court that on the 10th day of November, 1890, plaintiff 
herein recovered judgment against the defendant herein, 
before F. M. Wolcott, county judge in and for the county 
of Cherry aforesaid, for the sum of $25 and costs, taxed at 


264 NEBRASKA REPORTS. [Vou. 43 


Edrar v, Keller. 


$298.75; that on the 11th day of November, 1890, the . 
defendant executed his appeal bond, which was approved 
by the said F. M. Wolcott, county judge as aforesaid ; that 
the defendant has failed to perfect his appeal by delivering 
to the clerk a transcript of said case and having his appeal 
docketed within thirty days next following the rendition of 
said judgment; that plaintiff herein has caused a transcript 
of the proceedings of said county judge to be filed and 
caused said case to be docketed. Wherefore plaintiff prays 
that judgment be entered in favor of plaintiff, and against 
the defendant, for $25 and costs as aforesaid, taxed at 
$298.75, together with all costs that have accrued in this 
court, and that execution be awarded thereon.” 

On the 22d day of May, 1891, during a term of the 
district court then being held in Cherry county, affidavits 
were filed and oral testimony taken, the purpose of the 
evidence adduced being to show the leaving, or filing, of 
the transcript with the clerk within the time required by 
law in order to perfect the appeal, and on the part of the 
plaintiff to prove the opposite state of facts. The conclusions 
and order of the judge who heard this portion of the case 
in the district court are contained in the following statement: 
“And after healing the evidence on both sides, the court 
overruled said motion, and directed the clerk to file the doc- 
ument transcript, as of December the 4th, 1890, upon the 
payment of the fees therefor by defendants, to which rul- 
ing and judgment of the court the plaintiff then and there 
duly excepted.” The effect of the above decision of the 
court was to establish that the defendants had in fact per- 
fected the appeal within the time provided by law, and 
were entitled to the full benefit of such appeal, and further 
to retain the case for trial in the district court upon its 
merits. The question then arises, was this such an order 
as to entitle the plaintiff to its review in proceedings in 
error to this court upon such order, separated and inde- 
pendent of the case in which it was a part of the proceed- 
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ings? A final order from which error will lie fur its review 
is defined in section 581 of the Code of Civil Procedure, 
and is stated to be “An order affecting a substantial right 
in an action, when such order in effect determines the ac- 
tion and prevents a judgment, * * * is a final or- 
der which may be vacated, modified, or reversed, as pro- 
vided in this title’? The order complained of in the 
error proceedings now under consideration was not such 
an order as is described in the section quoted. It was not 
final, for, whether it was a correct or erroncous determina- 
tion of the matters presented for adjudication, the case was 
retained by the court for hearing, or trial and judgment, be- 
tween the parties upon its merits. The plaiutiff is not pre- 
vented by it from recovering judgment. It follows that it 
cannot be reviewed in this: proceeding, (See Grimes ». 
Chamberlain, 27 Neb., 605; Hall v. Vanier, 7 Neb., 398; 
Persinger v. Tinkle, 34 Neb., 5; Artman v. West Point 
Mfg. Co.,16 Neb., 572; Brown v. Edgerton, 14 Neb., 453; 
Brown v, Rice, 30 Neb., 236.) The petition in error is 


DISMISSED. 


Sioux County v. CHARLES C. JAMESON. 


FILED JANUARY 3, 1895. No. 5749. 


County Board: Passine on CLaims. Where a claim is pre- 
sented to a county board for its examination and allowance or 
rejection, in the examination of such claim the board acts judi- 
cially, and its order or judgment allowing or disallowing the 
claim is conclus:ve unless reversed in appellate proceedings. 


Error from the district court of Sioux county. Tried 
below before Bartow, J. 
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Hugh T. Conley, for plaintiff in error, cited: Hamlin o, 
Meadville, 6 Neb., 227; Rogers v. Walsh, 12 Neb., 28; 
City of Blair v. Lantry, 21 Neb., 259; Cuming County ». 
Tate, 10 Neb., 195; State v. Dizon County, 24 Neb., 106. 


D. B. Jenckes and George Walker, contra, cited: Rich- 
ardson County v. Hull, 24 Neb., 536; Brown v. Otoe 
County, 6 Neb., 111; Clark v. Dayton, 6 Neb., 192; Ragoss 
w, Cuming County, 36 Neb., 375. 


Harrison, J. 


It appears from the record that the defendant was, dur- 
ing the years of 1887, 1888, and 1889, county clerk of 
Sioux county ; that he had, when it was necessary in the 
performance of the duties of his office, employed and paid 
an assistant, or clerk, and presented bills for the amounts 
paid such clerk or assistant to the county commissioners in 
the shape of claims, which were allowed, and warrants 
drawn on, and paid from, the general fund. The claims so 
allowed and paid amounted in the aggregate to $98. To 
recover such amount the plaintiff instituted this action in 
the county court of Sioux county, where it was awarded a 
judgment therefor, The defendant appealed to the district 
court, and on October 31, 1891, the plaintiff filed its pe- 
tition, to which the defendant interposed a general demur- 
rer, which was, on hearing, sustained, and the plaintiff 
elected to abide by its petition, and plead no further. The 
action was dismissed, and the plaintiff has brought the case 
to this court by an error proceeding to obtain a review ot 
the action of the district court. 

The petition raises the question, could the county com- 
missioners allow a claim for the service of a clerk or an 
assistant to the county clerk and order the amount of the 
claim paid from the general fund of the county? This 
was for them to determine at the time the claims were pre- 
sented for their examination and allowance or disallowauce, 
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and from their decision the legislature has provided for an 
appeal. ‘Tt has been definitely settled by repeated de- 
cisions of this court that the county board, in the exami- 
nation and allowance or rejection of claims against the 
county, acts judicially, and its judgments or orders in such 
cases are conclusive unless reversed in the manner pro- 
vided by law.” (State v. Churchill, 37 Neb., 704. See, 
also, Brown v. Otoe County, 6 Neb., 111; Stute v. Buffalo 
County, 6 Neb., 454; Ragoss v. Cuming County, 36 Neb., 
375.) This being true, it follows that the ruling of the 
district court sustaining the demurrer was right. 


AFFIRMED. 


Ora G. Prewitt v. Yorx County. 
FILED JANUARY 3, 1895. No. 4904. 


Review. In this case there is presented by the argument of plaintiff 
in error only the sufficiency of the evidence to sustain the ver- 
dict. As this evidence was conflicting, the conclusion reached by 
the jury will not be disturbed. 


Error from the district court of York county. Tried 
below before BatEs, J. 


E. A. Gilbert, for plaintiff in error. 
F. ©, Power, contra. 


Ryay, C. 


On the 3d day of September, 1889, there was filed in the 
office of the county clerk of York county a petition, signed 
by O. G. Prewitt and twenty-one other persons, addressed 
to the board of supervisors of said county. It was in this 
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language: “ We, the undersigned residents of the county of 
York, hereby very earnestly and respectfully petition your 
honorable body to open a ditch and drain the road at O. G. 
Prewitt’s place, and asked for in his petition hereto an- 
nexed.” The petition referred to stated that the petitioner 
therein named was the owner of the west half of the south- 
east quarter of section 20, township 11, range 2. Follow- 
ing this averment was bis prayer that the board would 
cause to be located a ditch to drain the ditch and draw now 
located on said land and in the road on the south side 
thereof, said ditch to extend from said place in said road in 
a southwesterly direction for about seventy or eighty rods, 
upon the land of D, M. Russell. The reason assigned for 
the location of the ditch was in this language: “Your peti- 
tioner represents in support of this petition that said ditch 
will drain the public road hereinbefore mentioned, and will 
conduce to the public health, convenience, and welfare.” 
The petition was referred to its road and bridge committee 
by the board of supervisors, which committee reported that 
it found against theimprovement. This report was adopted. 
From the above action of the county board Prewitt ap- 
pealed to the district court, in which a trial was had, which 
resulted in a verdict and judgment adverse to Prewitt. 
The only error argued is that the verdict was contrary to 
the evidence. In this we cannot concur. The evidence 
was merely conflicting, and the verdict for that reason must 
stand, Ordinarily, it would be proper to affirm the judg- 
ment of the district court without further comment. In 
this case, however, the attorney for the defendant in error 
has very commendably raised some questions of such gen- 
eral importance that we feel it necessary to say that we 
have not passed upon them because they were not argued 
by the plaintiff in error. In view of their importance it 
is deemed advisable that the constitutionality of certain 
provisions of chapter 89, Compiled Statutes, some of which 
were criticised in Jenal v. Green Island Drainage Co., 12 
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Neb., 163, as well as the right of a petitioner for a ditch to 
appeal to the district court from an order denying his peti- 
tion should be argued fully hefore those questions shall be 
finally determined. The judgment of the district court is 


AFFIRMED, 


Grorce HopGKINSON ET AL. V. SARAH Honpe- 
KINSON, 


FILED JANUARY 3,1895. No. 5440. 


* Married Women: Desrrtion: DamMaGzs, An action is main- 
tainable by a wife for such damages as she has sustained from 
desertion by her husband, against any person or persons who 
have brought about such abandonment. 


Error from the district court of Nemaha county, Tried 
below before Broapy, J. 


Ei, W. Thomas and G. W. Cornell, for plaintiffs in error, 
cited, as to the wife’s right of action: -Lynch v. Knight, 9 
H. L. Cas. [Eng.], 577; Westlake v. Westlake, 34 O. St., 
621; Mehrhof’ v. Mehrhof, 26 Fed. Rep., 13; 1 Bishop, 
Marriage & Divorce, sec. 1358; Weedon v. Timbrell, 5 T. 
R. [Eng.], 357; Oross v. Grant, 62 N. H., 675; Bigaou- 
elte v. Paulet, 134 Mass., 123; Maxwell, Pleading & Prac- 
tice, 241; 2 Chitty, Pleading, 314. 


Stull & Edwards, contra, cited on the same point: Con- 
solidated Statutes, sec. 1413; Cooley, Torts, 227, note 3; 
Stewart, Husband & Wife, 59, sec. 1, and 78, sec.2; 9 Am. 
& Eng. Ency. Law, 810, and cases cited; Warren v. War- 
ren, 50 N. W. Rep. [Mich.], 842; Bennett v. Bennett, 116 
N. Y., 584. 
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Ryay, C. 


The defendant in error recovered a judgment against 
plaintiffs in error in the district court of Nemaha county. 
The cause of action, as stated, was that plaintiffs in error 
had induced their son, ler husband, permanently to aban- 
don the defendant in error, and to refuse to provide for her 
support. In connection with the history of desertion 
brought about as aforesaid there were allegations that 
plaintiffs in error had manifested the most determined and 
persisient disapproval of becoming grand-parents, and that 
to prevent this consummation they had induced their son 
to attempt to procure an abortion, which had failed, where- 
upon defendant in error was driven from the house of 
plaintiffs in error, wherein, with her husband, she had pre- 
viously been living, and the separation and abandonment 
coniplained of immediately followed. The evidence was 
very conflicting, but there was sufficient to sustain the 
averments of the petition. There was presented in the 
notion for a new trial a claim that, because of surprise, 
plaintiffs in error should have been granted a new trial. 
In support of this claim there seems to have been used 
certain affidavits, but.as there was no identification or pres- _ 
ervation of them by bill of exceptions, they cannot be con- 
sidered. No other error arising during the trial was 
presented or argued. The giving and refusal to give in- 
structions afford no ground of complaint, for exception 
was taken only to a refusal to give one instruction re- 
quested, and the substantial part of that instruction was 
embodied in others given by the court on its own motion. 

It is contended, however, that this action was not main- 
tainable by the defendaut in error, and that in any event a 
recovery could be had only for the loss of services of the 
husband. In respect to the proposition last mentioned it 
perhaps would be a sufficient answer to point out that at 
common law the services and chattels of the husband did 
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not belong to the wife, as did those of the latter to the for- 
mer, for which reason the general rule contended for is not 
derivable from a mere analogy as urged in argument. The 
right of the wife to bring this action in her own name is 
conferred by section 8, chapter 53, Compiled Statutes, 
which provides: “A woman may, while married, sue and 
be sued, in the same mauner as if she were unmarried.” 
In Bennett v. Bennett, 116 N. Y., 584, there is a satisfae- 
tory discussion of the rights of a married woman to recover 
for damages to herself under the rules of the common law, 
and as the same aie affected by the provision of our statute 
above quoted, and it is shown that at the common law the 
right to the recovery of damages existed but could only be 
had by the husband and wife jointly, on the theory that dur- 
ing coverture the independent claims of the wife to rights 
of action and chattels were suspended. By the statutory 
provision that a woman may, while married, sue as if she 
were single this condition of suspension was terminated, 
and the wife could then sue, just as at common law she 
could sue in her own name when the suspension of licr 
right in that respect had been ended by the death of her 
hnsband. (See also in support of the right of a married 
woman to maintain an action of the nature of that at bar, 
the case of Warren v. Warren, 89 Mich., 123.) The 
judgment of the district court is 
, AFFIRMED. 


Emma HARGRAVE ET AL. V. HOME FIRE INSURANCE 
CoMPANY. 


FILED JANUARY 3, 1895. No. 6110. 


Peremptory Instruction. When there was such a conflict of the 
evidence that a verdict might reasovably have been found in 
\ favor of the plaintiff, it was error for the district court to instruct 

the jury peremptorily to find for the delendant. 


272 NEBRASKA REPORTS. [Vor. 43 


Hargrave v. Home Fire Ins. Co. 


Error from the district court of Douglas county. Tried 
below before Davis, J. 


John P. Breen, for plaintiffs in error. 


Jacob Fawcett, contra, cited in support of the direction of 
the verdict: Hyatt v. Brooks, 17 Neb., 33; Lent v. Bur- 
lington & M. R. BR. Co., 11 Neb., 201; Burlington & M. 
R. RB. Co. v. Wendt, 12 Neb., 76; Post v. School District, 
19 Neb, 135; Burns v. City of Fairmont, 28 Neb., 866; 
Hughes v. Ins. Co. of North Ameriéa, 40 Neb., 626. 


Ryay, C, 


In compliance with a peremptory instruction there was — 
a verdict for the defendant, on which judgment was duly 
rendered by the district court of Douglas county. In ef- 
tect, there is but one assignment of error presented, and 
that is as to the instruction to find for the defendant. It 
is not necessary to determine whether or not plaintiff was 
probably entitled to a judgment in view of all the evidence 
introduced, for the determination of contested questions of 
fact is within the province of the jury, and it is error to 
direct what verdict shall be found. (Hall v. Vanier, 6 
Neb., 85; Johnson v. Missouri P. R. Co. 18 Neb., 690; 
Grant v. Cropsey, 8 Neb., 205; Houck v. Gue, 30 Neb., 
113.) Where from the testimony before the jury different 
minds might draw different conclusions, it is error to direct 
a verdict. (Suiter v. Park Nat. Bank of Chicago, 35 Neb., 
372.) Where the evidence, which would sustain or defeat 
a recovery, is conflicting, the question is for the jury. 
(Onion P. R. Co, v. Cobb, 41 Neb., 120.) 

The policy admitted to have been issued to the plaintiff 
was of date February 3, 1890, and was for the period of 
one year from February 1, 1890. The articles insured 
were household furniture, beds, bedding, wearing apparel, 
ete. The policy was not issued upon a written application, 
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but upon the request of George W. Hopper. It was sent 
to Lizzie Kirk about two months after its date. She testi- 
fied that at the time the policy was given her, the person by 
whom it was delivered notified her that afterwards she 
might make payment of the premium at the door. Sub- 
sequently Mr. Johnson, who was collector for the defend- 
ant, asked payment of the premium, which Miss Kirk at 
the time was not able to make. Mr. Hopper was, by Mr. 
Johnson, requested to ask Miss Kirk to pay the amount of 
the premium, and did so, but was able to obtain only a 
promise that she would pay it as soon as the assured could 
secure money for that purpose. On the 28th day of July, 
1890, a fire broke out in a block very close to the build- 
ing wherein was kept the insured household goods. Miss 
Kirk paid the premium to Mr. Hopper, and in about half 
an hour after such payment the aforesaid fire reached the 
building occupied by Miss Kirk. Some of the goods in- 
sured were totally destroyed, othérs were damaged. The 
money paid to Mr. Hopper was at once paid to the defend- 
ant. It was received without any knowledge on the part 
of the officers of the company that the property described 
in the policy was either being destroyed or imminently 
threatened by fire. When Mr. Hopper received the pre- 
mium he said to Miss Kirk that it was pretty late to make 
payment, but he did not think her building was in any 
danger. It is evident, however, that her own realization 
of the danger to be apprehended was such that she hur- 
riedly paid the premium, which otherwise she might not 
have done, and requested Mr. Hopper at once to turn it 
over to the defendant. On the day following the fire Miss 
Kirk called at the office of defendant and, orally hav- 
ing given notice of the loss, demanded payment. This 
was refused for the reason then assigned to her that the 
payment of the premium had been so long deferred that 
her policy, by the company, had been regarded as canceled, 
and, furthermore, she was informed in this connection that 
22 
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the premium had been received by the company without 
knowledge of the then existing fire which destroyed the 
goods described in the policy. The amount of said pre- 
mium was thereupon tendered to her, but she refused to- 
receive it. It is not deemed a specially important fact that 
Mr. Hopper was not a commissioned agent of the defend~ 
ant. He in fact applied for the policy and it was issued 
as he requested. The defendant does not question that the 
policy was delivered to the assured, and so became as oper— 
ative as could any policy without payment of the premium. 
Mr. Hopper had been encouraged by Mr. Barber, secretary 
of defendant, to bring to the company applications in the- 
precise manner in which this was brought. For briaging 
these applications Mr. Hopper was entitled to a commis- 
sion from the defendant, and this was the only compensa- 
tion which he was eutitled to receive. There was evidence 
that Miss Kirk was the sole owner of the insured prop- 
erty, though for the purposes of this case it may be con- 
ceded that this proposition was questioned. At the date of 
the policy there was a chattel mortgage on the property in- 
sured, Afterwards this was in part satisfied, and for the 
halance not paid another mortgage was made. No posses- 
sion, however, was taken under either of these mortgages, 
neither was there any foreclosure. There was, therefore, 
no such change of title as to avoid the policy. (Union Ins. 
Co. v. Barwick, 36 Neb., 223.) At most, on these propo- 
sitions the defendant could only claim that there was a 
preponderance of evidence in its favor. Whether or not 
this claim was well founded we do notsdecide. For fear 
we may be misunderstood in relation to the right of this 
company to consider a policy as void by virtue of an un- 
disclosed, mere mental operation on the part of the officers 
of the defendant in that direction, we desire to say that 
there was no competent evidence whatever of a cancellation 
of the policy sued on, The other questions which were 
presented, and which we have described at some length, 


o 
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might reasonably have been resolved in favor of plaintiff. 
Under such circumstances they should have been passed 
upon by the jury. The judgment of the district court is 


REVERSED. 


Durr GREEN, APPELLEE, V. GEorGE W. HALL Et AL., 
APPELLANTS, 


FILED JANUARY 3, 1895. No, 5931. 


Appeal: WalvER py PAYMENT MusT BE VoLUNTARY. A motion 
of an appellee to dismiss an appeal because of the payment by 
appellant of the judgment from which an appeal had been taken 
must be overruled when it is shown that such payment was uot 
voluntary, but was made to avoid a sale of appellant’s property 
on an execution issued for the satisfaction of the aforesaid judg- 
ment. 


Morton by appellee to dismiss appea] from the district 
court of Douglas county. 


Kennedy, Gilbert & Anderson, for the motion, — 
E. W. Simeral and William Simeral, contra. 


Ryav, C. 


In this case there was an appeal from a deficiency judg- 
ment for $3,578.10 and costs, rendered in the district court 
of Douglas county, of which judgment a transcript was 
duly filed in the office of the clerk of the district court of 
Lancaster county. For its collection there afterwards, on 
October 6, 1892, was placed in the hands of the sheriff of 
the last named county an execution, under and by virtue 
of which the sheriff advertised for sale 116 lots, owned by 
appellant Coffman. The date fixed for this sale was No- 


@ 
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vember 29, 1892. It does not appear, however, why this 
sale was not made, neither does the sheriff’s return show a 
postponement. The execution was returned, paid in full 
July 6, 1893, on which day there was executed by the 
sheriff, a receipt for the costs. The judgment with accru- 
ing interest was discharged by the following payments: 
January 4, 1893, $504.37; March 2, 1893, $2,904.72; 
June 19, 18938, $355.50. AJl these payments, as will 
readily be seen, were made while the sheriff held the exe- 
cution for the collection of the judgment in extinguishment 
of which they were made. The appellee after the case had 
been submitted for final determination filed a motion to 
dismiss the appeal for the reason that the judgment ap- 
pealed from had been fully, actually, unconditionally, and 
voluntarily, paid by one of the appellants. In resistance 
of this motion, the appellants have submitted the affidavit 
of Victor H. Coffman, the appellant by whom the pay- 
ments were made, to which affidavit he attached a copy of 
the execution and return showing the receipt of the execu- 
tion by the sheriff, his-advertisement of the lots of Coffman 
for sale as above described, and the date whereon said re- 
turn was made, and the payment of costs. The dates of 
the several payments above recited were shown in support 
of the motion of appellee. Coffman’s affidavit was to the 
effect that to avoid a sale of the lots advertised he had 
made these payments, and that they were not voluntarily 
made. ‘There was given no supersedeas undertaking to sus- 
pend the enforcement of the judgment against appellants, 
as might have been done under the provisions of section 
677 of the Code of Civil Procedure. Under these cir- 
cumstances a sale of the property advertised would have 
vested in the purchaser a title which could not be affected 
by the reversal of the judgment appealed from. (Sec. 508, 
Code Civil Procedure.) 

In support of the motion to dismiss there has been cited 
but one precedent, which it is claimed is found in Hipp v. 
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Crenshaw, 64 Ia., 404. There is, however, in the case 

cited, a recognition of the principle that if payment of a 

judgment appealed from is made under duress, the appeal 

should not be dismissed on motion of the appellee based 

solely on the fact of such payment. It was held that the 

appeal should be dismissed because the payment had 

been made, merely to enable appellant to obtain a loan on 

real property effected by the lien of the judgment appealed - 
from, a condition of affairs which did not justify the infer- 

euce of duress. The right of a judgment debtor to have 

an appeal determined, notwithstanding payment thereof 
has been coerced by legal process during its pendency, is 

sustained by Hiler v. Hiler, 35 O. St., 645. (In re Walter, 

7 So. Rep. [Ala.], 400.) In Scholey v. Halsey, 72 N. Y., 

578, it was moreover held not indispensable to a right of 
recovery of money paid on a judyment before its reversal 

to show that such payment had been coerced by execution. 

The motion of appellee to dismiss this appeal should be 


OVERRULED. 


JAMES DucecaNn v. JOHN HANSEN. 
FILED JANUARY 3, 1895. No. 5100. 


1, Animals: Ruynine aT LARGE. Duggan owned a bull which 
escaped from his premises and broke into the pasture of one 
Fatchett,in which the latter was keeping for hire a mare of one 
Hansen. Duggan and Fatchett knew the bull had hroken into 
the latter’s pasture and by agreement between them he was al- 
lowed to remain in the pasture over night, during which time he 
killed the mare of Hansen. Hansen then sued Duggan for the 
value of the mare. Heli, (1) That the bull was running at large 
in the night-time within the meaning of section 14, article 3, 
chapter 2, Compiled Statutes, 1893; (2) that although Fatchett’s 
conduct in permitting the buil to remain in the pasture with 
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Hansen’s mare over night was evidence of such negligence on 
his part as would bave justified a jury in finding him liable for 
the value of the mare, yet Fatchett’s negligence was no defense 
for Duggan. 


2. The evidence examined, and held to support the jadgment of 
the district court. 


Error from the district court of Perkins county. Tried 
below before CuurcH, J. 


Saunders & Prime and John J. Halligan, for plaintiff 
in error: 


The animal was not running at large. (Bouvier’s Law 
Dictionary; Thompson v. Corpstein, 25 Cal., 653.) 

Hansen is chargeable with Fatchett’s negligence and can- 
not recover. (3 Wait, Actions & Defenses, p. 617; Me- 
Carthy v. Wolfe, 40 Mo., 520; Sargent v. Slack, 47 Vt., 
674; Hulty v. Markel, 44 Ill, 225; Knowles v. Ahulder, 
41 N. W. Rep. [Mich.], 896; Brooks v. Taylor,65 Mich., 
208; Meier v. Shrunk, 44 N. W. Rep. [Ia.] 209.) 


Pursons & Logan, contra, 


Raa@ay, C. 


James Duggan by this, a proceeding in error, seeks to 
reverse the judgment of the district court of Perkins 
county rendered against him at the suit of John Hansen. 
The only assigument relied upon for the reversal of the 
judgment is that it is contrary to the law and the evidence 
of the case. Hansen owned a mare which one Fatchett 
was pasturing for hire. At this time Duggan owned a bull. 
This bull broke away from the premises or herd of Dug- 
gan and broke into the pasture of Fatchett, in which was 
Hansen’s mare, and while in the pasture gored the mare, 
of which she died; and Hansen brought this suit against 
Duggan to recover the value of the mare. 

Section 14, article 3, chapter 2, Compiled Statutes, 1893, 
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provides: “No cattle, horses, mules, swine or sheep shall 
run at large during the night-time, between sunset and sun- 
rise, in the state of Nebraska, and the owner or owners of 
any such animal shall be liable in an action for damages 
done during such night-time.” The first contention of 
plaintiff in error is that the evidence does not disclose that 
his bull was running at large in the night-time within the 
meaning of this statute. The evidence shows that the bull 
escaped from Duggan’s premises or herd some time late in 
the afternoon or in the early evening and broke into Fatch- 
ett’s pasture. Duggan learned of the fact, and by agree- 
ment between Fatchett and Duggan the bull was permitted 
to remain in the pasture into which he had broken during 
the night. This evidence then establishes the fact that the 
bull was running at large, that is, he was free to go where 
he chose in Fatchett’s pasture during the night that he 
gored Hansen’s mare. The evidence sustains the finding 
of the jury that this bull was a vicious and dangerous ani- 
mal, and known by Duggan to be vicious and dangerous 
at and before the time that he committed the injury for 
which Duggan is sued in this case. The next argument is 
that Hansen cannot recover in this case because it is said 
that Fatchett, being Hansen’s bailee, was guilty of contrib- 
utory negligence in permitting Duggan’s bull to remain 
over night in the pasture with Hansen’s mare, and that 
Fatchett’s negligence was the negligence of Hansen, The 
evidence in the record shows that soon after the bull broke 
into Fatchett’s pasture he had knowledge thereof, aud that 
he agreed with Duggan or his agent that the bull might 
remain in the pasture over night, and that Hansen’s mare 
was at the time in the pasture. This act of Fatchett was 
evidence of negligence on his part from which the jury 
would have been justified in finding a verdict against him 
in favor of the owner of the mare if he had been sued for 
her value by Hansen; but it does not follow that because 
Fatchett through his negligence rendered himself liable to 
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Hansen for the value of ihe mare that such negligence ex-. 
onerates Duggan. This is the first time we have known it 
argued that where the negligence of two parties injured a 
third and such third party sued one of the negligent par- 
ties, that the one sued could exonerate himself by showing 
the negligence of his co-actor. Duggan owning this bull. 
and knowing that he was vicious and dangerous, knowing 
that he had escaped from his herd or pasture and was at 
large in Fatchett’s pasture, made no effort to regain pos- 
session and control of the bull, but permitted him to remain. 
at large over night. This was sufficient evidence of neg- 
ligence on the part of Duggan to justify the jury in find- 
ing him liable for the value of Hansen’s mare. The judg- 


ment of the district court is 
AFFIRMED. 


JOHN PIPER ET AL. V. WILLIAM WooOLMAN. 
FILED JANUARY 3, 1895. No. 5735, 


1. Libel: Evipence. The deacons of a church made a written acensa- 
tion againet a member thereof, a clergyman, charging him “with. 
repeatedly and persistently uttering statements that are contrary 
to the truth. We charge him with giving way to violent and 
unchristian temper. We charge him with defaming the good 
name of members of this church.” The clergyman then sued 
the deacons for libel, making these accusations the basis of his. 
suit. Held, (1) That the publication was libelous per se; (2) that 
the finding and judgment made by the church in the trial of the 
clergyman on the charges were not competent evidence for either 
party in the libel suit, and were properly stricken out of the an- 
awer of the deacons. 


2. Pleading. THe OFFICE OF A REPLY is to deny the facts al- 
leged as defenses in the answer, or to allege facts in avoidance of 
such defenses. 


3. Libel: Opinron EvIDENCE. On the trial of the libel suit the 
plaintiff called as a witness another clergyman, of whom he in- 
quired what effect it would have upou a clergyman to charge: 
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him with repeatedly and persistently uttering statgments that 
are contrary to the truth, and with defaming the good name of 
members of the church. The witness answered that the charge 
would be detrimental to the clergyman’s reputation and usetul- 
ness, and would destroy his reputation for honesty and qualifica- 
tions for his office. Held, That the evidence of the witness was a 
mere opinion and its admission was error. 


: PRIVILEGE. In such libel suit the defendants pleaded: 
‘And defendants allege that at said time both they and the 
plaintiff were members of said First Congregational church of 
Palisade, Nebraska, and that they, the defendanw, preferred 
such charges in the manner herein set, out; that said charges 
were so preferred and exhibited in said church by defendants 
according to the usage and discipline thereof.’’ Held, A good 
plea of qualified privilege. 


4. 


Error from the district court of Hitchcock county, 
Tried below before WELTY, J. 


M. M. House and L, H. Blackledge, for plaintiffs in 
error : 

Defendants should have been allowed to plead sufficient 
facts to show that the charges were acted upon by the church. 
(Hale v. Wigton, 20 Neb., 83.) 

The plea of privilege was sufficient and the evidence 
proffered thereunder was wrongfully excluded. (Shurtleff v. 
Stevens, 51 Vt., 501; 1 Hilliard, Torts, p. 355; Wright », 
Woodgate, 2 Cromp, M. & R. [Eng.], 573; Jarvis v. Hath- 
eway, 3 Johns. [N. Y.], 180; Hale v. Wigton, 20 Neb., 
83; Gardemal v, Me Williams, 26 Am. St. Rep. [La.], 
195; Dial v. Holter, 6 O. St., 229; McKnight v. Has- 
brouck, 20 Atl. Rep. [R. I.], 95; 2 Greenleaf, Evidence 
[14th ed.], sec. 421; Broughton v. McGrew, 5 L. R. A. 
[Ind.], 406; Abbott, Trial Evidence, pp. 663, 669, 670.) 

The defense of privilege may be given under the general 
issue. (Newell, Defamation, p. 649, sec. 63; 1 Hilliard, 
Torts, p. 362; Bradley v. Heath, 12 Pick. [Mass.], 163 ; 
Fero v. Ruscoe, 4 Comst. [N. Y.], 162; Lorrey v. Field, 
10 Vt., 353.) 
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The cqurt erred in admitting the evidence of the witness, 
Clifton, as to his opinion of the effect certain charges would 
have on the plaintiff. (1 Sutherland, Damages, p. 7938; 
Alexander v. Jacoby, 23 O. St., 358.) 


W. O.Woolman, contra: 


The alleged finding of the church was properly stricken 
out. (Tubbs v. Lynch, 4 Har. [Del.], 521; 2 Wait, Actions 
& Defenses, p. 266; Boone, Code Pleading, secs. 11, 12; 
McLaughlin v. Campbell, 14 N. Y. Weekly Digest, 194.) 

The motion to strike the matter from the reply was 
properly overruled. (Likenberry v. Edwards, 32 N. W. 
Rep. [Ia.], 183; Pazton Cattle Co. v. First Nat. Bank of 
Arapahoe, 21 Neb., 621.) 

The words of the charge were clearly libelous per se. 
(Brooker v. Coffin, 5 Johns. [N. Y.], 188; Matin v. Still- 
well, 13 Johns. [N. Y.], 275*; Hayner v. Cowden, 27 O. 
St., 292; Odgers, Libel & Slander [1st Am. ed.], 82*; 
Malone v. Stewart, 15 O,, 319; Townsend, Libel & Slan- 
der, sec. 182; Geisler v. Brown, 6 Neb., 254.) 

Defendants omitted the necessary allegation that the 
charges were preferred regularly and in good faith. (Smith v. 
Thomas, 2 Bing. N. C. [Eng.], 372; Hilliard, Torts, p. 355; 
Kleizer v. Symmes, 40 Ind., 562; Coombs v. Rose, 8 Blackf. 
{Ind.], 155; Jarvis v. Hutheway, 3 Johns. [N. Y.], 180; 
Farnsworth v, Storrs, 5 Cush. [Mass.],412; York v. Pease, 
2 Gray [Mass.], 282; Odgers, Libel & Slander [1st Am, 
ed.], 239*; Wilson v. Collins, 5 C. & P. [Eng.], 373*; 

_ Oddy v. Lord George Paulet, 4 F. & F. [Eng.], 1009.) 

There was no sufficient plea of justification. (Odgers, 
Libel & Slander, p. 174*; Van Ness v. Hamilton, 19 
Johns. [N. Y.], 349; Andrews v. Vanduzer, 11 Johns, 
{N. Y.], 38; Billings v. Waller, 28 How. Pr. [N. Y.], 97; 
Swann v. Rary,3 Blackf. [Ind.], 298; Wachter v. Quenzer, 
29 N. Y., 547; Robinson v. Hatch, 55 How. Pr. [N. Y.], 
55; Bliss, Code Pleading, sec. 363; Swift v. Dickerman, 
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31 Conn., 285; Storey v. Karly, &6 Ill., 461; Fovler v. Gil- 
bert, 38 Mich., 292; Langton v. Hagerty, 35 Wis., 150; 
Buckley v. Knapp, 48 Mo., 152; Proctor v. Houghtating, 
37 Mich., 41; Chamberlin v. Vance, 51 Cal., 79; Heilman 
v. Shanklin, 60 Ind., 424; Dever v. Clark, 25 Pac. Rep. 
{ Kan. ], 205.) 


Raeay, C, 


William Woolman sued John Piper and J. B. Howard 
in the district court of Hitchcock county for damages for 
libel. Woolman had a verdict and judgment and Piper 
and Howard bring the case here for review. 

Woolman alleged in his petition that on the 8th day of 
November, 1891, he was a clergyman of the Congrega- 
tional church; that on said date Piper and Howard, well 
knowing the premises, and maliciously intending to injure 
Woolman in his profession and calling as such clergyman, 
published and caused to be published of and concerning 
him in his capacity as such clergyman, in the presence and 
hearing of divers persons, the following false, malicious, 
and defamatory matter, to-wit: “We charge him with re- 
peatedly and persistently uttering statements that are con- 
trary to the truth. We charge him with giving way to 
violent and unchristian temper. We charge him with de- 
faming the good name of members of this church.” We 
have omitted the innuendoes. , 

To this petition Piper and Howard answered: (1) They 
admitted the publication of the charges made the basis of 
Woolman’s action; (2) they pleaded that the charges were 
true; (3) they denied that they made the publication mali- 
ciously or with intent to injure Woolman; and denied that 
they made such charges of or concerning. Woolman as a 
clergyman; (4) they alleged that at the time of making the 
charges that both they and Woolman were members of the 
First Congregational church at Palisade, and that they 
were officers and deacons of the church, and as such it was 
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their office and duty to prefer such charges, and that such 
charges were preferred in said church by them according 
to the usage and discipline of the church; (5) they alleged 
that the church afterwards tried Woolman on the charges 
thus preferred against him by them, the defendants, that 
such trial was according to the usages and discipline of the 
church, and that the church found Woolman guilty of the 
charges made against him and dismissed him from its mem- 
bership. 

1. This last paragraph of the answer of Piper and How- 
ard was, on motion of Woolman’s counsel, stricken out by 
order of the district court; and this action by said court 
is the first error assigned here by Piper and Howard. We 
do not think the court erred in striking out of the answer 
of Piper and Howard this clause, for the reason that we 
are of opinion that neither the finding of the church that 
Woolman was guilty of the charges preferred against him, 
nor the judgment of dismissal from its membership pro- 
nounced on such finding by the church, was competent 
evidence for Piper and Howard in this action to prove their 
defense that the charges they made against Woolman were 
true. Ifthe church had found Woolman not guilty of the 
charges preferred against him by Piper and Howard such 
finding of the church would not have been competent evi- 
dence on belialf of Woolman to prove that the charges 
made were in fact false. 

2. Woolman in his reply, in addition to other matters, 
alleged: “ Plaintiff further states that these defendants, ma- 
liciously intending to injure him in his profession and call- 
ing as clergyman, conspired together to bring this plaintiff 
into public scandal, ridicule, and contempt without the 
knowledge and consent of the members composing said 
church.” The court overruled the motion of Piper and 
Howard to strike out this part of the reply, and this is 
the second error assigned here. The court should have sus- 
tained this motion. This language, if it belonged anywhere, 
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belonged in the petition. The office of a reply is to deny 
the facts alleged as defenses in the answer or to allege facts 
in avoidance of such defenses. This part of the reply did 
neither, 

3. The other errors assigned, and which we notice, have 
reference to rulings of the court upon the admission and 
rejection of evidence at the trial. One Clifton was called 
as a witness for Woolman and testified that he was a min- 
ister of the gospel and a member of the Methodist Episco- 
pal church. He was then asked: “State, if you know, 
what effect, if any, the following charges would have upon 
a clergyman in the capacity of a clergyman: ‘We charge 
him with repeatedly and persistently uttering statements 
that are contrary to the truth.’” Counsel for Piper and 
Howard objected to this question, as incompetent, immate- 
rial, and irrelevant. The objection was overruled, and the 
witness answered as follows: “They would certainly be 
detrimental to his reputation and usefulness.” The witness 
was then asked: “You may state what effect the publish- 
ing of the following words would have upon a clergyman 
in his capacity as a clergyman: ‘We charge him with de- 
faming the good name of members of the church and sub- 
jecting the church society to public reproach.’” This ques- 
tion was objected to and the objection overruled, and the 
witness answered: “It would destroy his reputation for 
honesty and qualifications for his office, in my judgment.” 
This testimony was clearly incompetent. The jury were 
sitting to try what effect the charges made by Piper and 
Howard against Woolman had had upon the latter. Clif- 
ton’s evidence was a mere opinion. The case on trial was 
not one which called for expert testimony nor was it one 
in which such testimony was proper; and had it been, Clif- 
ton had not qualified himself to speak as an expert on the 
matter In controversy. 

One Kountz was called as a witness for Piper and How- 
ard, and was asked: “What kind of a meeting was that? 
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Was it public service or church meeting?” Woolman’s 
* counsel objected to this question, and the objection was sus- 
tained. This ruling of the district court was error. The 
theory of Woolman was that Piper and Howard made the 
charges again-t him in the church at Palisade ata time 
when there was a congregation present consisting of many 
persons, some of whom were and some of whom were not 
members of the church ; and he put evidence in the record 
which tended to establish that theory. 

The defense of Piper and Howard was that they were 
deacons of the church, and that as such officers it was their 
duty to prefer the charges against Woolman, and that they 
had preferred such charges according to the usage and the 
discipline or by-laws of the church, and that they did make 
the charges to the church proper, that is, to the church 
members alone. In other words, one of the defenses of 
Piper and Howard was that of qualified privilege, and 
the evidence excluded by the court tended in some degree 
to establish the defense. 

It seems that the learned judge of the district court ex- 
cluded the evidence offered by Piper and Howard which 
tended to support their contention that the charges they pre- 
ferred were préferred by them as deacons of the church, and 
made to the church members alone, and made in pursuance of 
the discipline and by-laws of the church which made it their 
duty to prefer such charges, because the court was of opinion 
that the defense of qualified privilege interposed by Piper 
and Howard was not sufficient in substance and form. The. 
plea was as follows: “And defendants allege that at said 
time both they and the plaintiff were members of said First 
Congregational Church of Palisade, Nebraska, and that 
they, the defendants, preferred such charges in the manner 
herein set out; that sail charges were so preferred and ex- 
hibited in said church by defendants according to the usage 
and discipline thereof.” This was a good plea of qualified 
privilege. (McKnight v. Hasbrouck, 20 Atl. Rep. [R.I.], 95.) 
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It was not necessary to make this defense good for Riper 
and Howard, to set out in their answer a copy of the min- 
utes of the church meeting showing that they had been 
elected deacons; nor to set out parts of the discipline or 
by-laws of the church which made lying by achurch mem- 
ber an offense against the laws and rules of the church; 
nor to set out such parts of the discipline or by-laws of the 
church as made it the duty of the deacons thereof to prefer 
formal charges against a member guilty or supposed to be. 
guilty of the offense of lying. These things were all matters 
of evidence. The plea was good because it complied with 
the provisions of the Code which require a pleader to state 
the facts. The charges made by Piper and Howard were: 
libelous per se, and the law presumes tliat they were made 
maliciously. 

The material issues under the pleadings were whether 
Piper and Howard made the charges against Woolman as 
aclergyman or against him simply as a member of the 
church ; whether the charges made were true; and, whether 
true or false, whether they were made by Piper and How- 
ard without malice, with good motives, and for justifiable 
ends, And all evidence which tended to prove or disprove 
these issues the litigants were entitled to have go to the jury. 
The judgment of the district court is 


REVERSED AND THE CAUSE REMANDED, 


Henry Risse v. Moritz GascH ET AL, 
FILED JANUARY 3, 1895. No. 5127. 
1. A now trial is a statutory remedy, and can be granted by a court 


of law only upon the grounds, or some of them, provided for by 
the statute. 
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2. Review. An assignment, ‘Errors of law occurring at the trial,” 
is sufficient, in a motion for a new trial, to enable the district 
court to determine whether it erred in admitting or rejecting 
evidence; but under such an assignment in a petition in error 
the supreme court cannot review anything. 


3. : VERDICT: CONCLUSIVENESS. The supreme court is not in- 
vested with authority by the constitution or laws of the state to 
set aside the verdict of a jury, having for its support sufficient 
competent evidence, even though this court may be of opinion 
that had it been the triers of the case, it would have reached a 


different conclusion. 


4. Trial by Jury. To have disputed questions of fact, put at issue. 
in actions at law, tried and determined by a jury is one of the 
rights guarantied by the constitution of the state to its citizens. 


&. The evidence examined, and held to support the finding of the 
jury that “The instrument introduced in evidence in contro- 
versy is not the last will and testament of Carl Julius Gasch, 
deceased.”? P 


Error from the district court of Adams county, Tried 
below before GASLIN, J. 


M. A. & J. C. Hartigan, for plaintiff in error. 
Capps & Stevens, contra. 


Ragan, C. 


Henry Risse filed, or caused to be filed, in the county 
court of Adams county a writing purporting to be the last 
will and testament of Carl Julius Gasch, deceased, and 
prayed that said writing might by said court be proved and 
adjudged the last will and testament of said deceased. 
The widow and only heir, a son, of Carl Julius Gasch, 
deceased, appeared in the county court and objected to the 
paper filed by Risse being approved and adjudged to be 
the last will and testament of the deceased, on the ground 
that it was in fact not his will, that he had never signed it. 
The county court admitted the paper filed to probate as the 
will of the deceased, and the widow and heir appealed to 
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the district court, where the issue, whether the paper pur- 
porting to be the last will and testament of Carl Julius 
Gasch, deceased, had ever been executed by him, was tried 
to a jury, which rendered 2 verdict that ‘‘ We find the in- 
strument introduced in evidence in controversy is not the 
last will and testament of Carl Julius Gascli, deceased ;” 
and Risse brings the judgment pronounced on that verdict 
here for review, and assigns the following errors: 

1. The first assignment of error is in the following lan- 
guage: “That the court erred in the admission of testi- 
mony offered by the respondent, and duly excepted to by 
the plaintiff and proponent when the same was offered.” 
This assignment is too indefinite for consideration, The 
plaintiff in error at the trial made many objections to the 
evidence introduced by the defendants in error, and we are 
unable to determine from this assignment at what particu- 
lar evidence offered or given by the defendants in error it is 
aimed. 

2. The second and third assignments are: “That the 
court erred in giving of instructions requested by the de- 
fendants, and the court erred in refusing to give instruc- 
tions asked by the plaintiff.” These assignments, and each 
of them, are too indefinite for review. It has been so many 
times decided by this court that a general objection to the 
ruling of a district court in giving instructions or refusing 
instructions cannot be considered, that it is unnecessary to 
do more than call attention to the rule. 

3. The fourth and fifth assiguments are, that the verdict 
is not sustained by the evidence and the judgment is con- 
trary to the law of the case. The judgment is not contrary 
to the law of the case if the verdict is sustained by suffi- 
cient competent evidence, and that we will consider later. 

4, The sixth assignment is: “That the verdict was given 
under the impulse and under the influence of passion and 
sympathy rather than under the law and evidence of the 
case.” Assuming that the assignment is true asa matter 


23 
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of fact, and that the verdict of the jury was the result of 
impulse and passion and sympathy, the record contaius no 
proof of it; and we know of no law which would permit 
a district court or this court to grant a litigant a new trial 

. because it believed the jury, under the impulse and influ-- 
ence of passion and sympathy, had returned a verdict 
against him. A new trial is a statutory remedy and can 
be granted by a court of law only upon the grounds, or- 
some of them, provided for by the statute. 

5. The seventh assignment is: “That the verdict should 
have been for the plaintiff instead of for the respondents.” 
This is included in the assignment that the verdict is not 
supported by the evidence. 

6. The eighth assignment is: “That there were errors. 
at law occurring at the trial, and which were duly excepted 
to by the plaintiff, which in themselves were a sufficient 
cause for a new trial. The court erred in refusing to grant 
the plaintiff’s motion for a new trial.” The assignment, 
“Errors of law occurring at the trial,” is sufficient in a mo- 
tion for a new trial to enable the district court to determine. 
whether it erred in admitting or rejecting evidence, but 
uuder such an assignment in a petition in error this court 
cannot review anything; and the court did not err in over- 
ruling the motion of Risse for a vew trial if the verdict of 
the jury is supported by the evidence. 

7. The only assignment of error urged here by counsel 
for the plaintiff in error which we are permitted under the 
law and the decisions of this court to examine is the one that 
the verdict is unsupported by the evideuce. The only 
issue in the case was whether the paper proposed for pro- 
bate, and alleged to be the last will and testament of Carl 
Julius Gasch, deceased, was in fact his last will and testa- 
ment; that is, whether he signed such paper. To prove 
that he did, plaintiff in error called as a witness one Enk- 
ing, who testified that on the 15th day of June, 1875, he 
was a real estate agent and broker residing in the city of 
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Fond du Lac, Wisconsin, and that on that day Carl Julius 
Gasch, in his presence, signed his name to the paper 
offered in evidence in this controversy, and declared it to be 
his last will and testament; that he, Enking, drew said 
will at the request of Carl Julius Gasch; that Charles 
Ferdinand Gasch, a brother of Carl Julius Gasch, was pres- 
ent when the latter signed his name to the paper as his will 
and witnessed the same, and that one Liebemann was also 
present and saw Carl Julius Gasch sign his name to the 
paper alleged to be his will and signed it as a witness. 

Charles Ferdinand Gasch testified that he was a brother 
of Carl Julius Gasch, deceased; that the paper in contro- 
versey was signed by Carl Julius Gasch June 15, 1875, 
in the office of Enking, in Fond du Lac, Wisconsin; that 
he saw Carl Julius Gasch sign said paper, and that he, 
Charles Ferdinand Gasch, at the request of Carl Julius 
Gasch, witnessed his signature to it; that the signature, 
Carl Julius Gasch, on the paper in controversy was the sig- 
nature of his brother, Carl Julius Gasch. 

Charles Liebemann testified that the signature of one of 
the witnesses on the paper alleged to be the last will and 
testament of Carl Julius Gasch was his, Liebemaun’s. 

The defendants in error, to sustain their contention that 
the signature on the paper alleged to be the last will and 
testament of Carl Julius Gasch was not his signature nor 
his handwriting and therefore not his will, produced the 
following evidence: 

The widow testified that she was married to Carl Julius 
Gasch, deceased, in Germany; that in 1847 they immi- 
grated to the United States and soon thereafter bought and 
settled on a farm some twenty miles northeast of the city 
of Sheboygan, in Sheboygan county, Wisconsin; that she 
and her husband and their son, Morris Gasch, lived to- 
gether on said farm prior to and some time after and dur- 
ing the entire year of 1875; that they lived peaceably and 
happily together; that her husband, Carl Julius Gasch, 


292 NEBRASKA REPORTS.  [Vor. 43 


Risse v. Gasch. 


transacted his business at Sheboygan, the county seat of his 
own county, going there frequently in the morning and re- 
turning in the evening; and that he was not in the city of 
Fond du Lac at any time during the year 1875, and that 
the only time he was in the city of Fond du Lac during 
the time they lived in the state of Wisconsin was in 1861, 
at the time the son enlisted in the United States army; 
that her husband’s brother, Charles Ferdinand Gasch, who 
testified to signing as a witness the paper claimed to be the 
will of her hushand, came to the United States from Ger- 
many the same year that she and her husband came, but 
that they did not come together, and that her husband and 
his brother never met after they left Germany until about 
Christmas of 1870; that until that time her husband did 
not know where said brother was; that about that time the 
brother came to the home of the witness and desired the 
witness’ husband to mortgage his farm and furnish the 
brother some money; that the witness objected to this; 
that it was not done, and as a result the brothers had 
trouble; that the brother was at the house of witness and 
her husband about two years after that, and at that time 
wished her husband to furnish him money, which was not 
done, and the brothers again had trouble, that no visits 
were interchanged between the brothers or their families, 
although from 1870 unti] long after 1875 the brother re- 
sided in Calumet county, some forty miles from where the 
witness resided; that her husband always signed his name 
Julius Gasch; that the signature on the paper claimed to 
be the will of her husband was not his signature, nor his 
handwriting; that her husband in his last sickness ex- 
pressed a desire to make a will and said to a neighbor who 
‘was present that he, the deceased, had no will; that from 
the time she and her husband settled in Adams county, 
Nebraska, the spring of 1884, until her husband’s death, 
which occurred in 1888, no letters or communications 
passed between the brothers or their families. 
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Morris Gasch, the son and only heir of Carl Julius 
Gasch, testified that he enlisted in the army in 1861 and 
served nine months; that he enlisted at the city of Fond 
du Lac, Wisconsin, and that his father was present at the 
time; that his father was never in Fond du Lac at any 
other time to the knowledge of the witness; that he was 
married in 1870 in Wisconsin and lived with his father 
and mother on the father’s farm prior to and subsequent 
to the year 1875 and during the entire year of 1875; that 
he rented his father’s farm; that he and his wife and the 
father and mother all lived.on the farm; and that his father 
was not in the city of Fond du Lac, Wisconsin, during 
the year 1875. He also testified about the two visits made 
by his uncle, Charles Ferdinand Gasch, to his father’s house, 
and about the trouble between the two brothers, substan- 
tially the same as testified by his mother; that his father 
usually transacted his business while he lived in Wisconsin 
at the county seat town of Sheboygan; that he signed his 
name Julius Gasch; that the witness was well acquainted 
with the handwriting of his father, and that the hand- 
writing and signature on the paper claimed to be his father’s 
will was not his father’s handwriting or signature. 

Other witnesses testified to their acquaintance with Carl 
Julius Gasch while he lived in Wisconsin, and that he was 
there known by the name of Julius Gasch and that he 
signed his name Julius Gasch. 

A justice of the peace of Wisconsin testified that he, by 
virtue of his official position, had had occasion to take the 
acknowledgments of papers signed by the deceased, and to 
those papers he signed his name Julius Gasch. A dis- 
tillery bond was also put in evidence, on which the deceased 
was surety. This bond was executed in the state of Wis- 
consin, and the name of the deceased was signed thereon 
Julius Gasch. The deed made tothe deceased for the farm 
he bought in Wisconsin was put in evidence, and in that the 
deceased was described as Julius Gasch ; and the deed he made 
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to the purchaser of his farm when he sold out and moved 
to Nebraska was put in evidence, and that was signed and 
acknowledged Julius Gasch. Various deeds, leases, cou- 
pons, and papers bearing the admittedly genuine signa- 
ture of the deceased, signed Julius Gasch, and signed by 
him after he came to Nebraska, were also put in evidence. 

On cross-examination of Liebemann, whose named ap- 
peared signed to the paper purporting to be the will of the 
deceased, he stated that he did not remember the circum- 
stance of having signed his name to the paper; that he 
could not say that he ever knew’the deceased, and that the 
only thing he was sure of was that the signature was his, 
and that he signed it at the request of some one. 

It also appeared from the cross-examination of Charles 
Ferdinand Gasch that on June 15, 1875, he lived in Cal- 
umet county, Wisconsin, some forty miles from where the 
deceased lived, and that about that time the deceased came 
to his, Charles Ferdinand Gasch’s, home and he and his 
brother went to the city of Fond du Lac, as the deceased 
expressed a wish to buy a horse, and they went there for 
that purpose, and it was at that time that the will was made, 
By the terms of the will all the property of the deceased, ex- 
cept one hundred dollars a year to the widow during her 
life, and one hundred dollars in cash to the only heir, the 
son, was devised to the children of Charles Ferdinand 
Gasch. He testified to no reason assigned by the <leceased 
as to why the deceased was thus disinheriting his wife and 
child; nor does he testify to any consultation between him- 
self and the deceased as to the intentions of the deceased 
to make the will prior to the date of its execution; nor 
does hé testify as to whether the deceased bought a horse at 
that time. 

One Bigelow, a neighbor of the deceased, who was pres- 
ent at his last sickness, testified that the deceased expressed 
a desire to make a will stating that he had none. 

In all of the papers introduced in evidence on the trial 
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‘bearing the admittedly genuine signature of the decease 
his name was signed Julius Gasch in English; and there 
‘is no evidence whatever in the record that he was ever 
known at any time or place to sign his name Carl Julius 
Gasch either in English or German, except the German 
signature to the paper alleged to be his will. 

Enking, in his cross-examination, admitted that he was 
not well acquainted with the deceased; that he had seen 
him only once or twice prior to the time of the execution 
of the paper claimed to be his will. 

The foregoing is not all the evidence introduced by the 
parties, but it may fairly be said to be the substance of it; 
and now we are asked to say that this evidence does not 
support the finding of the jury. Had we been the jury we 
might have reached a different conclusion, but how can we 
say that the conclusion reached by the jury under this evi- 
‘dence is the wrong one? Or, rather, how can we say that 
‘the jury’s conclusion is unsupported by sufficient compe- 
tent evidence? We did not see nor hear the witnesses tes- 
tify. We had no opportunity of observing their demeanor 
while upon the stand. So far as their evidence is con- 
‘cerned we have before us but the lifeless record in which 
the testimony of one witness, if consistent with itself, 
weighs just as much as the testimony of another. Except 
the signature in writing attached tothe paper alleged to be 
the will of the deceased, and which is in German characters, 
we have never seen any signature or handwriting of the 
‘deceased. Thejury had before it numerous papers on which 
the handwriting and signature of the deceased appeared, 
and which handwriting and signature were indisputably 
genuine. The jury had an opportunity to compare the 
admittedly genuine handwriting of the deceased with that 
alleged to be his on the paper alleged to be his will. We 
have not even that opportunity. The original papers bear- 
ing the genuine handwriting and signature of the deceased 
introduced in evidence on the trial have not been brought 
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here for our inspection. We have before us type-writter 
copies of them. That some one.appeared before Enking . 
and signed the paper in evidence Carl Julius Gasch in Ger- 
man and represented himself to be that person and pub- 
lished this paper to be his last will and testament we think 
is highly probable; but was that person Carl Julius Gasch, 
or Julius Gasch, the man who died in Adams county in 
1888? We do not know. The jury said in effect by 
their verdict that the person who signed the paper was not 
the identical Carl Julius Gasch, or Julius Gasch, who died 
in Adams county in 1858, aud whose widow and son are 
the defendants in error here; and as that finding is not 
unsupported by sufficient competent evidence, we are not 
at liberty to disturb it. 

Twelve jurors, wholly disinterested in the results of this 
case, have said on their oaths that the signature to the 
paper in controversy was not the signature of Carl Julius 
Gasch, who died in Adams county in 1888, and that he was 
not present in Fond du Lac, Wisconsin, on the 15th of 
June, 1875. This court is not invested with authority by 
the constitution or laws of this state to set aside this find- 
ing, if it has for its support competent evidence, even though 
we might be of opinion that had we been the triers of the 
case we would have reached a different conclusion. To 
have disputed questions of fact put at issue in actions at 
law tried and determined by a jury is one of the rights 
guarantied by the constitution of the state to its citizens. 
But another thought occurs in this connection. This trial 
was presided over by a learned judge who had had sixteen 
years of experience as a judge. During that time there had 
probably been tried before him a thousand jury cases. He 
heard this testimony; he saw these witnesses testify; he 
observed their demeanor upon the stand; and he has, by 
overruling the motion of the plaintiff in error for’a new 
trial, stamped upon this finding the seal of his approval. 
The verdict of the jury, then, fortified as it is by the evi- 
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dence, by the oaths of the jurors, and by the approval of 
the trial judge, binds and concludes this court, and the 
judgment of the district court must therefore be and is 


AFFIRMED. 


Omawa Street Rartway Company v. JaMEs 8S. 
CAMERON, 


FILED JANUARY 3, 1895. No. 5745. 


1. Street Railways: NEGLIGENCE: QUESTIONS oF Fact. Cam- 
eron sued a street railway company for damages sustained by him 
by reason of one of its cars striking and overturning his bugyy 
while he was driving it across the railway company’s tracks at 
the intersection of two streets. The court refused to give an in- 
struction tendered by the railway company as follows: ‘‘ While 
the law requires that the railway company shall useall ordinary 
care and caution while running its trains by intersecting streets, 
still travelers upon the street at such intersections are likewise 
required to use care and caution in getting on the street in front 
of the moving trains. And where the plaintiff, as in this case, 
was familiar with Twenty-fourth street, and with the street car 
tracks thereon, and was familiar with the fact that the said street 
cars are operated by electricity, and are known to run at consid- 
erable speed, it was his duty in driving upon this street from an 
intersecting street to use care and caution to avoid coming into 
collision with the street cars, and the failure of the plaintiff to 
use such care and caution, if he did so fail to use such care and 
caution, would prevent recovery of damages; and if from the 
whole case you find that the plaintiff was guilty of such care- 
lessness on his part, then your verdict should be for the defend- 
ant.’? Held, That the court did not err in refusing to give the 
instruction, if for no other reason, because of the fact that it 
required the court to tell the jury that Camerou was possessed 
of certain knowledge and familiar with certain facts and circum- 
stances, and that certain duties resulted therefrom, when this 
kuowledge and these facts and circamstances if known and pos- 
sessed by Cameron were elements for consideration by the jury, 
and it was for the jury to say what duties devolved on him by 
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reason thereof, and whether or not in driving upon the railway 
tracks in the manner he did, he was exercising ordinary care. 


: RELATIVE RIGHTS OF COMPANY AND TRAVELER. The 
court instructed the jury: “You are instructed that the relative 
rights and duties of street cars and travelers on the highway 
where they are passing each other, or going in the same direc- 
tion, is qualified to a certain extent at street intersections. At 
such an intersection each have the right to cross, and must cross. 
Neither has a superior right to the other. The right of each 
must be exercised with due regard to the right of the other, and 
the right of each must be exercised in a reasonable and careful 
manner, so us not unreasonably to abridge or interfere with the 
right of the other.’’ Held, That the instruction was correct, 


: CONTBIBUTORY NEGLIGENCE: HARMLESS Error. In 
such case the court instructed the jury: “The rule of law is 
that one guilty of contributory negligence cannot recover in an 
action; but if you find from the evidence in this case that there 
was negligence on the part of both plaintiff and defendant the 
plaintiff may be entitled to recover, unless you find from the 
evidence that the plaintiff could, by the exercise of ordinary 
eare, have avoided the consequences of the defendant’s negli- 
geuce. And if you find that the plaintiff could have so done, 
but has failed in this particular, then he cannot recover herein.” 
Held, That the railway company was not prejudiced by the 
giving of this instruction. The court suggests a doubt as to 
the propriety of giving an instruction couched in such general 
language. 


: NEGLIGENCE. The evidence examined, and held to sup- 
port the finding of the jury that the injury of the plaintiff re- 
sulted from the negligence of the railway company, the plaintiff 
himself being at the time in the exercise of ordinary care. 


Error from the district court of Douglas county. Tried 
below before FERauson, J. 


John L. Webster, for plaintiff in error. 


Breckenridge, Breckenridge & Orofoot, contra, cited, as 
to the relative rights of traveler and company: O’ Neill v, 
Drydock E. B. & B. R.Co., 29 N. E, Rep. {N. Y.], 85; 
Shea v. St. Paul City R. Co., 52 N. W. Rep. [Minn.], 902. 
Ino support of the instructions: Omaha Horse R. Co. 2. 
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Doolittle, 7 Neb., 485; Union P. R. Co. v, Rasmussen, 25 
Neb., 813; Lynn & B. BR. Co. v. Boston & L. RB. Co., 114 
Mass., 88. 


Ragay, C. 


James S. Cameron sued the Omaha Street Railway Com- 
pany, hereinafter called the “Railway Company,” for dam- 
ages in the district court of Douglas county. Cameron 
pleaded that the Railway Company was a corporation operat- 
ing a street railway in the city of Omaha, on Twenty-fourth 
street, among others, the motive power of which waselectric- 
ity, and for cause of action against the Railway Company al- 
leged in substance, that on Twenty-fourth street the Railway 
Company had two tracks and this street was intersected at 
right angles by Binney street running east and west; that 
about 10 o’clock at night on November 27, 1890, Cameron 
with a single horse and buggy was driving west on Binney 
street; that he drove on the intersection of the two streets, 
crossed the east track of the Railway Company and while 
his buggy was on the west track it was struck by a south 
bound car on said west track, the buggy destroyed and 
Cameron severely injured; that Cameron at all times was 
in the exercise of ordinary care, and that the damage 
and injury sustained resulted from the negligence of the 
Railway Company in running its car south in the west 
track on Twenty-fourth street and across the intersection of 
Binney street at a high and negligent rate of speed, and 
from the neglect of the Railway Company to give any sig- 
nal or warning of the approach of the car to the intersection 
of Binney and Twenty-fourth streets, by bell or otherwise. 
The answer of the Railway Company was, in substance, 
a general denial. Cameron had a verdict and judgment 
and the Railway Company brings the case here for review. 

1, The eminent counsel for the Railway Company has de- 
voted a very large part of his argument in this court to 
showing that by the use of proper care Cameron could 
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have seen the approaching train and have kept off the rail- 
way track in front of it; that Cameron drove on the rail- 
way tracks at the streets’ intersection at a negligent and high 
rate of speed; that a warning was given of the approach 
of the car to the intersection of Twenty-fourth and Binney 
streets by the ringing of the car bell; that when Cameron 
drove on the track the car was too close to him to be 
stopped sooner than it was; that the car was not running 
at an unusual or negligent rate of speed and that it is doubt- 
ful if the train collided with Cameron’s buggy. These are 
all arguments that could have been and doubtless were urged 
to the jury. They involve only questions of fact, concerning 
each one of which the evidence was more or less conflicting. 

The theory of Cameron was that he drove west on Bin- 
ney street at the rate of five or six miles an hour; that 
before reaching the intersection of that street with Twenty- 
fourth street he listened for a signal or noise of approach- 
ing cars and heard none; that as he drove into Twenty- 
fourth street he looked north for an approaching car and 
saw none; that no bell was rung nor any other warning 
given of the approaching train; that he drove across the 
east track of the Railway Company and was almost over 
the west track with the head of his horse turned slightly to 
the southwest for the purpose of driving down Twenty- 
fourth street, on the west side of the west track, when a 
car of the Railway Company, running south on the west 
track at the rate of fifteen or twenty miles an hour, struck 
his buggy and overturned it, damaging it and injuring 
him; and the evidence tends to support his theory. On 
the other hand, the contention of the Railway Company 
is that Cameron was driving west on Binney street at 
a negligent and high rate of speed; that he did not stop 
before driving on the Railway Company’s tracks on 
Twenty-fourth street; that he did not listen for an ap- 
proaching train or for the signals of one; that when he 
drove in Twenty-fourth street and before driving on its 


Vou. 43] JANUARY TERM, 1895. 301 


Omaha Street R. Co. y. Cameron. 


tracks he did not look to see if a train was approaching 
from the north; that its train was running ata usual rate 
of speed; that a bell or gong was sounded as the train ap- 
proached the Binney street crossing; and that as a matter 
of fact its train did not collide with Cameron’s buggy, but 
that the latter in attempting to escape from the approaching 
train, drove his buggy against the curbstone and over- 
turned it; and, unless it be the last contention mentioned, 
the evidence tended to support the theory of the Railway 
Company. Which of these theories is or was correct was 
for the jury to determine. By its verdict it has adopted 
the theory of Cameron, and we cannot say that its finding 
in that respect lacks sufficient evidence to support it. 
(American Water- Works Co. v. Dougherty, 37 Neb., 373; 
Missouri P. R. Co. v. Baier, 37 Neb., 235; Omaha Street 
RB. Co. v. Craig, 39 Neb., 601; Omaha & R. V. R. Co, 
v. Morgan, 40 Neb., 604; Chicago, B. & Q. B. Co. v. 
Oleson, 40 Neb., 889.) 

2. It is also assigned as error that the district court erred 
in giving to the jury on its own motion instruction No. 3, 
as follows: “The rule of law is that one guilty of con- 
tributory negligence cannot recover in an action; butif you 
find from the evidence in this case that there was negli- 
gence on the part of both plaintiff and defeudant, the 
plaintiff may be entitled to recover, unless you find from 
the evidence that the plaintiff could by the exercise of or- 
dinary care have avoided the consequences of the defend- 
ant’s negligence. And if you find that the plaintiff could 
have so done, but has failed in this particular, then he can- 
not recover herein.” We do not think the Railway Com- 
pany was prejudiced by the giving of this instruction. At 
its request the court instructed the jury: (3) “The jury 
are further instructed that if they find from the evidence 
that the injury of Cameron was produced by a car coming 
in collision with his buggy, still the plaintiff cannot recover 
if he recklessly and carelessly drove onto Twenty-fourth 
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street from Binney street without stopping and looking to 
see if a car was approaching, if his failure to stop and look 
for an approaching train contributed to the accident.” 
Again, at the request of the Railway Company the court 
instructed the jury (4) that if Cameron “failed to use 
proper precautions, but regardless of his persoval safety 
drove on Twenty-fourth street at a rapid rate of speed and 
upon the track in front of the train without any warning, 
then he took upon himself the risk of danger, and that 
said conduct constituted contributory negligence on his part 
which would prevent recovery.” This last instruction was 
wrong. It was not for the court to say whether Cameron’s 
conduct under the circumstances rendered him guilty of 
contributory negligence; that was for the jury. (See the 
authorities cited above.) 

But because the court gave these instructions to the jury 
the Railway Company could not have been prejudiced by 
instruction No. 3, given to the jury on the court’s own mo- 
tion; nor can we say that said instruction No, 3 was mis- 
leading or erroneous as applied to the facts in this case. 
There was some evidence which tended to show that the 
car which collided with Cameron’s buggy was running at 
a rate of fifteen or twenty miles an hour, and that no warn- 


' ing was given by the ringing of a bell or otherwise of the 


approach of this car to the street crossing; and there was 
sume evidence which tended to show that Cameron drove on 
this crossing at a high rate of speed without looking or listen- 
ing for an approaching’car, Now the instruction told the 
jury in effect that if it should find that Cameron was guilty 
of negligence in going on the track in the manner that he did, 
and that the Railway Company was also guilty of negli- 
gence in running its train at a great rate of speed on said 
intersection without giving warning of its approach thereto, 
that still Cameron might recover, unless the jury should be- 
lieve that Cameron, by the exercise of ordinary care after he 
discovered the approaching train, could have avoided the 
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consequences of the negligence of the Railway Company 
and failed to do so. 

In Omaha Horse R. Co. v. Doolittle, 7 Neb., 481, it is 
said: “Where the carelessness of the plaintiff as well 
as that of the defendant operates directly to produce the 
injury complained of, the plaintiff is not entitled to recover ; 
but in cases of mutual negligence the plaintiff is entitled 
to recover, unless he might by the exercise of ordinary care 
have avoided the consequences of the defcndant’s negli- 
gence.” The instruction complained of is within the rule 
announced in this last case, and we cannot say that the 
court erred in giving it. 

It is doubtless true that a party’s negligence will not 
alone defeat his right to recover, but it must further appear 
that his negligence either caused or contributed to the in- 
jury for which he sues; and it is also true that if a plaintiff 
and defendant are both guilty of some negligence, that if 
the negligence which is the proximate cause of the injury 
was that of the defendant, and the plaintiff, after discover- 
ing this negligence, exercised ordinary care to escape the 
threatened danger and failed, he may still recover. But 
we venture to suggest a doubt as tothe propriety of giving 
an instruction couched in such general language as the one 
under consideration. In such cases as the one at bar the 
plaintiff has been injured, and the inquiry for the jury is: 
By whose fault was the plaintiff so injured? If the proxi- 
mate cause of the plaintiff’s injury was his own negligence, 
he cannot recover; if the proximate cause of his injury 
was the negligence of the defendant, he may. 

3. The third error assigned is that the court erred in 
refusing to give to the jury instruction No. 5 requested 
by the railway company, as follows: “ While the law re- 
quires that the railway company shall use all ordinary care 
. and caution while running its trains by intersecting streets, 
still travelers upon the street at such intersections are like- 
wise required to use care and caution in getting on the 
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street in front of the moving trains. And where the plaint- 
iff, as in this case, was familiar with Twenty-fourth street, 
and with the street car tracks thereon, and was familiar 
with the fact that the said street cars are operated by elec- 
tricity, and are known to run at considerable speed, it was 
his duty in driving upon this street from an intersecting 
street to use care and caution to avoid coming into collision 
with the street cars, and the failure of the plaintiff to use 
such care and caution, if he did so fai] to use such care and 
caution, would prevent recovery of damages, and if from 
the whole case you find that the plaintiff was guilty of 
such carelessness on his part, then your verdict should be 
for the defendant.” We do not think the refusal of the 
court to give this instruction was error, for two reasons: 
First, we doubt the propriety of the district court’s telling 
the jury in this case that Cameron was familiar with 
Twenty-fourth street and with the street car tracks thereon; 
and was familiar with the fact that the ears were operated 
by electricity and were known to run at considerable speed. 
And, in any event, it is clear that the district court did not 
err in refusing to give the instruction, if, for no other rea- 
son, because of the fact that it required the court to tell the 
jury that Cameron was possessed of certain knowledge and 
familiar with certain facts and circumstances and that cer- 
tain duties resulted therefrom; when this knowledge and 
these facts and circumstances, if known and possessed by 
Cameron, were elements for consideration by the jury in 
determining what duties devolved on him by reason thereof, 
and whether or not Cameron, in driving upon these railway 
tracks in the manner he did, was exercising ordinary care. 
Another reason why the court did not err in refusing to 
give this instruction is that the district court had already 
given all that part of the instruction to which the railway 
company was entitled in the fourth and sixth instructions — 
requested by the railway company, and in which instrue- 
tions the court told the jury that it was the duty of Cam- 
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eron to use care and prudence when driving on the inter- 
sections of Twenty-fourth and Binney streets to ascertain 
that a car was not in immediate proximity; and that if 
they found that Cameron carelessly and negligently drove 
‘on such intersection at a rapid rate of speed without tak- 
ing proper precautions to find out whether a train was ap- 
proaching, and the result of such carelessness was a collision 
with the street car, he could not recover. 

4. The fourth assignment of error argued is that the 
court erred in giving instruction number one asked by 
Cameron. In the motion fora new trial, and in the petition 
in error as well, it is assigned that the court erred in giving 
instructions number one, number two, and oumber three, 
asked by Cameron. The third of these instrufctions is as 
follows: “You are instructed that the relative rights and 
duties of street cars and travelers on the highway where 
they are passing each other or going in the same direction 
is qualified to a certain extent at street intersections. At 
suclt an intersection each have the right to cross and must 
cross. Neither has a superior right to the other. The 
right of each must be exercised with due regard to the 
right of the other, and the right of each must be exercised 
in a reasonable and careful manner so as not to unreason- 
ably abridge or interfere with the right of the other.” We 
entirely approve of this instruction, and since the court did 
not err in giving all three of the instructions the assign- 
ment of error must be overruled. There is no error in the 
record and the judgment of the district court is 


AFFIRMED. 
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CHARLES SturzNER v. Auausr PRINTZ. 


FInep JANUARY 3, 1895. No. 5717. 


. Attachment: PLrapiInG. In an action accompanied by at- 


tachment proceedings the filing by the defendant of a motion 
to dissolve the attachment does not excuse him from pleading: 
to the petition. Although such motion be pending, if he fail 
to plead to the petition within the time provided by law, his de- 
fault may be entered and the plaintiff proceed to judgment. 


: Motions: RENEWAL. The court should not entertain 
a second motion where one for the same purpose has been over- 
ruled, unless leave to file is specially given; and whether such. 
leave shall be given rests in the discretion of the trial court. 
Livingston v. Coe, 4 Neb., 379, followed. 


: Fitine. A motion to discharge an attachment, 
to be available, must be filed before judgment in the action, but: 
if so filed the court may rule thereon after judgment. Moline, 
Milburn & Stoddard Co. v. Curtis, 38 Neb., 520, followed. 


ERROR PROCEEDINGS: IMPLIED AFFIRMANCE. In an 
action begun in the county court, that court made an order sus- 
taining an attachment aud rendered judgment in the action for 
the plaintiff. The defendant prosecuted error to the district. 
court, assigning error in both orders. The district court re- 
versed the judgment but made no express order in relation to 
the order sustaining the attachment. The defendant did not 
except to this ruling and did not thereafter in any way call upon 
the district court to rule upon the order sustaining the attach- 
ment. Held, That this in effect amounted to an affirmance of 
the order of the county court sustaining the attachment, and 
that the district court was justified in refusing to entertain an 
independeut motion to discharge for the same reasons as alleged 
in the motion in the county court. 


Error from the district court of Sarpy county. Tried 


below before Esteve, J. 


James Hassett and A. E. Langdon, for plaintiff in error. 


C. L. Hover, contra. 
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Printz brought an action against Stutzner in the county 
court of Sarpy county to recover on a note which Printz 
had signed as surety for Stutzner and had paid. Printz on 
the same day filed an affidavit for an attachment. Stutzner 
filed a motion to dissolve the attachment, whereupon Printz: 
moved for a continuance and the cause was continued to 
February 5, but on February 2 a default was entered 
against Stutzner and judgment rendered upon the petition. 
On February 5 the motion to discharge the attachment was 
overruled. Stutzner prosecuted error to the district court, 
assigning in his petition in error errors relating both to the 
judgment and to the order sustaining the attachment. The 
cause coming on to be heard in the district court on the 
petition in error, the following order was made: “This. 
court finds that there was error in the proceedings in the 
court below, in that the judgment was rendered before the 
time set for trial. It is, therefore, ordered by the court 
that the said cause be reversed, to which order of the court: 
the defendant in error excepts and is hereby allowed forty 
days from the rising of the court to prepare and serve his 
bill of exceptions.” Thereafter a petition was filed and 
the defendant, without pleading to the petition, filed a mo- 
tion in the district court to dissolve the attachment, setting 
up the same grounds as appeared in his motion in the 
county court. A default was thereafter entered against. 
Stutzner for failure to plead to the petition, A motion to 
strike from the files the second motion to dissolve the at- 
tachment was overruled, but the court refused to hear, in 
support of such motion to dissolve, the affidavits which: 
had been used in the county court and refiled in the district 
court. It inferentially appears that the court refused to- 
pass upon the second motion to dissolve upon its merits, 
and a judgment was rendered in favor of Printz, followed 
by an order to pay the proceeds of the sale of the attached: 
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property to Printz. It would seem from this that a sale 
of the attached property had already been had, but by what 
authority does not appear in the record. From these pro- 
ceedings Stutzner again prosecutes error to this court. 

The first error assigned is in sustaining the motion for a 
default. It is claimed that the entry of a default was 
erroneous because Stutzner had filed a motion to dissolve 
the attachment. The effect of this motion will be consid- 
ered later. Even if the motion had been a proper one, it 
would not relieve Stutzner from his default. An attach- 
ment is an ancillary proceeding. While it requires the 
pendency of an action to support it, still the determination 
of the attachment rests upon its own facts and not upon the 
facts of the action. (Reed v. Maben, 21 Neb., 696.) Not- 
withstanding, therefore, that an action is aided by attach- 
ment and that the defendant has appeared to resist the at- 
tachment, he is not thereby excused from filing a pleading 
to the petition, and if he fail to so plead within the time 
allowed, his default may be entered against him and the 
plaintiff may in due course proceed to judgment upon his 
cause of action. Most of the other assiguments of error 
relate to the action of the court in refusing to entertain the 
motion to discharge the attachment filed in the district 
court. A reference to the order deciding the petition in 
error in the district court shows that the judgment of the 
county court was reversed solely because it was prematurely 
rendered. The district court bad, therefore, not ruled upon 
the petition in error in so far as it related to the order of 
the county court sustaining the attachment and did not re- 
verse that order. The plaintiff in error was entitled after 
final judgment in the action to have reviewed on error not 
only the judgment itself but the order sustaining the at- 
tachment. (Walker v. Morse, 33 Neb., 650.) The order 
reversing the judgment alone for the reasons stated im- 
pliedly affirmed the rest of the proceedings, and this, if done 
without consideration of other assignments, may have been 
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error prejudicial to the plaintiff in error, but he did not 
except to this order, nor did he in his motion for a new trial 
in the district court or in his petition in error here assign 
as error the failure or refusal of the district court to reverse 
the judgment of the county court sustaining the attach- 
ment. The action of the county court in that respect re- 
mains, therefore, unreversed and unattacked. The pro- 
ceeding adopted by the plaintiff in error, instead of asking 
to have reviewed the action of the county court sustaining 
the attachment, was to file a new motion in the district 
court, after a reversal of the county court’s judgment, seek- 
ing a dissolntion of the attachment upon the same grounds 
as were urged in the county court. In Livingston v. Coe, 
4 Neb., 379, it was said that it is a wholesome rule of 
practice to refuse to entertain a second motion, where one 
for the same purpose has been overruled, unless leave to 
file is specially given, but that where there has been an 
omission through inadvertence or ignorance of the facts, 
application should be made for leave to file a new motion 
to obtain a ruling on such new matter. But the granting 
of such leave is a matter resting entirely in the discretion 
of the court to which the application is addressed. The 
district court, therefore, had a right in its discretion to re- 
fuse to entertain a second motion to dissolve the attachment, 
and we cannot say that there was an abuse of discretion in 
so refusing, especially as no new grounds were averred. 

It is urged that there had been in fact no adjudication in 
the county court of the attachment, for the reason that the 
motion to discharge the same was not passed upon until 
after final judgment. Since this case was submitted it has 
been held that a motion to discharge must be made before 
final judgment, but that after judgment the court may rule 
upon such motion. (Moline, Milburn & Stoddard Co. v. 
Curtis, 38 Neb., 520.) The order of the county court sus- 
taining the attachment was, therefore, coram judice, and not 
having been reversed, and the refusal of the district court 
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to reverse it not having been excepted to or assigned as 
error, we must treat the action of the county court as an 
adjudication of the question and as justifying the district 
court in refusing to entertain an independent motion for 
the same purpose. 


JUDGMENT AFFIRMED. 


NELLIE Wooparp v. Perry E. BAIRD ET AL. 
FILED JANUARY 3, 1895. No. 6786. 


4. Appeal and Error: ELrecTIon By Firing Prriniox. When 
a case is, in its nature, appealable, and the party seeking a re- 
view files in connection with the transcript a petition in error, 
he will bedeemed to have elected to proceed in error and not by 
appeal. 


2, Review. A case will in general be reviewed in this conrt, only 
with reference to the theory adopted by the parties in the dis- 
trict court. 


CONTRACTS: PRACTICAL CONSTRUCTION BY PARTIES 
Governs. Therefore, where the action was brought upon a con- 
tract somewhat ambiguous as to its nature, but both parties in 
the district court concurred in construing it in a peculiar man- 
ner, veither will be permitted in this court to urge a different 
construction. 


: CONCLUSIVENESS OF TRANSCRIPT. An affidavit filed with 
the record in this court, stating when the terms of the district 
court were held, is incompetent to contradict a contrary show- 
ing in the transcript of the record itself. 


: Costs: TAXATION. In cases where no other statutory 
provision controls, the awarding and taxation of costs rests iu 
the discretion of the trial court and will not be reviewed except 
for abuse of discretion. 


Error from the district court of Dawes county. Tried 
below before KinKaID, J. 
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Spargur & Fisher, for plaintiff in error. 


C. H. Bane, D. B. Jenckes, W. W. Wood, Perry E. 
Baird, and J. R. Webster, contra. 


Irvine, C. 


Perry E. Baird and Mary J. Baird were plaintiffs in 
the district court, and Nellie Woodard defendant. The 
moving party in this court is Nellie Woodard, who filed 
a transcript here, accompanied bya petition in error, and 
also by a paper entitled “Assignments in error upon appeal.” 
‘The case was in its nature appealable, and from the briefs 
it would seem to be the object of Woodard to have the case 
treated as brought here both by appeal and by petition in 
error. This course is not permissible. A party must elect 
which remedy to pursue, and haying filed a petition in 
error, she must be presumed to have selected that remedy. 
The case wil], therefore, be treated as a proceeding in error. 
(Burke v. Cunningham, 42 Neb., 645.) 

On March 12, 1892, the Bairds entered into a written 
contract with Woodard, providing that the Bairds agreed 
to lease to Woodard the “east one-half of the west 44 feet. 
of lots 15, 16, 17, in block 11, in the city of Chadron, 
being the east one-half of the brick building known as 
Central Block ;”’ that the leaseshould begin April 1, 1892, 
and terminate October 1, 1893, and that in consideration 
thereof Woodard should pay to the Bairds $800 upon the 
execution of the lease; $223.66 on or before June 1, 1892; 
340 on or before July 1, 1892; $80 on or before January 1, 
1893; one-half of the taxes upon Central Block for 1892 
to be paid on or before May 1, 1893; $80 on or before 
July 1, 1893, and one-half of the premium necessary to 
keep the Centra] Block insured in the sum of $6,000 dur- 
ing the continuance of the lease. The contract then pro- 
<eeded as follows: “ Now, therefore, it is agreed that if the 
above covenants and agreements are kept and performed by 
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the said party of the second part, and the said sums paid 
as stipulated therein, then, and upon the fulfillment of those 
covenants and conditions, the said party of the first part. 
will, at the expiration of the said lease, sell and transfer to 
the party of the second part the said property herein leased, 
with the usual covenants of warranty, upon the terms and. 
conditions as follows: Two thousand six hundred and 
twenty-five dollars to be paid down ip cash by the said 
party of the second part to the said party of the first part 
when the sale aud transfer of said property is made, to- 
wit, upon the Ist day of October, 1893, and for the bal- 
ance of the consideration for said property the said party 
of the second part shall at the same time, to-wit, upon the 
Ist day of October, 1893, execute and deliver to said Perry 
E. Baird two uotes in the sum of $500 each, in favor of 
said Perry E. Baird, and secure’ the same by mortgage 
upon the property herein above mentioned, to be purchased 
by the said party of the second part upon October 1, 1893; 
one of the said notes to be due and payable on or before 
April 1, 1894, and one to be due on or before October 1, 
1894; and each of said notes to draw interest until paid 
at the rate of ten per cent per annum, interest payable 
semi-annually, thus making the total sum of $3,625 in 
money and notes to be paid by the said party of the second 
part at the time the sale and transfer of said property is. 
made, to-wit, upon the 1st day of October, 1893, which 
sum is in addition to the sums which are to be paid under 
the said lease prior to October 1, 1893. 

“Tt is further agreed that if the party of the second 
part should desire to procure a loan to enable her to meet 
the payment of the said $2,625 to be made at the time of 
the purchase of said property, to-wit, October 1, 1893, the 
said party of the second part shall be allowed to secure said 
loan to the extent of $2,000, by giving a first mortgage 
upon said property to be bought by her as aforesaid, provid- 
ing the face value of the note or notes thus to be secured 
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by the said mortgage shall not in the aggregate exceed the 
sum of $2,000, and in case the said loan of said $2,000 
shall be made by the said party of the second part and se- 
cured by mortgage as stated above, then and upon that 
event the two notes of $500 each, in favor of said Perry 
E. Baird, which have been mentioncd above, shall be se- 
cured by mortgage upon said property, second to the said 
mortgage of $2,000, otherwise the said two notes of $500 
each are to be secured by first mortgage, provided always. 
that this agreement is not a present sale of said property, 
but is an agreement to sell at a future time upon the fulfill- 
ment of certain conditions precedent to said sale, and the 
title, ownership, and possession of the said property re- 
mains in the party of the first part until the sale and trans- 
fer is made, and the possession of the party of the second 
part under the lease hvrein specified to be made, is and shall 
be in the possession of the tenant and not of the owner-. 
ship, and the party of the first part shall have the right to- 
take possession of said property by the terms of the said 
lease, as provided by Jaw in leasing property, in the same 
manner as though this agreement were not made, provid- 
ing that the terms of the said lease are not complied with. 

“Tt is farther provided and agreed that this contract and 
agreement is not to be delivered to either of the parties. 
hereto, but is to be placed in the escrow with the Bank of 
Chadron, and is to be returned to the parties of the first 
part, or either of them, on or by the Ist day of November, 
18938, providing the covenants and agreements made by the 
party of the second part shall not by that time be fulfilled, 
and upon the failure of the party of the second part to fal- 
fill her covenants and agreements by the Ist day of No- 
vember, 1893, then and in that case, the parties of the first 
part shall be released from any and all obligations under 
this contract and agreement.” 

On the 16th day of October, 1893, this action was be- 
gun, the petition alleging the making of the contract just 
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<lescribed and the delivery of possession to Woodard; that 
Woodard had paid certain specified sums amounting to 
$1,743.66, in addition to a portion of the insurance pro- 
vided for in said contract. The petition then averred that 
Woodard had failed to pay her portion of the taxes amount- 
ing to $134.90, and her portion of the second year’s insur- 
ance premium, as well as certain portions of other payments 
provided for in the contract. It was further alleged that 
there existed an incumbrance upon the whole of said Cen- 
tral Block in the nature of a mortgage securing $4,000 to 
the Dakota Loan & Trust Company, which mortgage was 
then due, and that the plaintiffs were ready aud willing to 
pay the same upon compliance by the defendant with the 
covenants set out in said contract; that the plaintiffs were 
ready and willing, and thereby tendered a deed in court to 
the defendant for delivery upon her compliance with her 
contract, and generally the plaintiffs pleaded that they had 
performed all the conditions of the contract upon their part, 
and that the defendant refused to pay the purchase money. 
The prayer was that the defendant be required to perform 
and pay the remainder of the purchase money, and that in 
default thereof the premises be sold and applied to the pay- 
ment thereof and for a deficiency judgment. There were 
also allegations to the effect that Nellie Woodard was in- 
solvent, and that the property at that time was insufficient 
in value to discharge the indebtedness and there was a 
prayer for a receiver. 

To this petition Woodard filed an answer, beginning by 
a denial of all allegations not specifically admitted. Then 
there was an admission of the execution of the contract of 
sale “and purchase of the real estate in controversy as 
stated.” The answer then alleged that the plaintiffs could 
not convey the property clear of incumbrance, and that 
ihey had failed to release the same from the lien of a cer- 
tain mortgage for the sum of $4,000 due and payable July 
1, 1893, which mortgage was still in force and remained 
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wholly unsatisfied; that the purchase price of said premises 
was $5,500, with eight per cent interest from March 1, 
1892, and that Woodard had paid thereon the sum of $1,800 
and upwards. Tlien follows this clause: “This defendant 
alleges that when the plaintiffs shall have released the said 
premises from obligation of said $4,000, which she prays 
they may be compelled forthwith to do, she will be ready 
and willing to fulfill the said contract according to the 
terms thereof. Wherefore this defendant prays that the 
action of these plaintiffs be dismissed, or that a decree be 
had herein declaring that the discharge of the said $4,000 
be made a condition precedent in the performance of the 
said contract and for such other and further relief as may 
be just and equitable.” / 

A decree was rendered finding due upon the contract 
the sum of $38,466.41, providing that within thirty days 
the plaintiffs should procure and deposit in the Bank of 
Chadron for delivery to the defendant a release of the 
mortgage to the Dakota Loan & Trust Company, and that 
said release should be delivered to the defendant upon her 
making the payments required in the decree, then provid- 
ing that the defendant should, within thirty days, pay into 
the Bank of Chadron as much of the purchase money as 
should be necessary to secure such release, and that the 
balance should be paid to the plaintiffs or into the bank 
for their benefit; that the defendant should also pay the 
taxes for 1892, and execute two notes as provided in the con- 
tract, with a further provision permitting the placing of a 
senior mortgage upon the premises for $2,000, as provided 
in the contract. The decree then ordered that if the plaint- 
iffs should procure the release as required within the time 
specified, and if the defendant should fail to perform the 
conditions upon her part, then the premises should be sold 
as upon execution, for the satisfaction of the whole amount 
due the plaintiffs. At the same time a receiver was ap- 
pointed “to take charge of said premises during the pend- 
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ency of this action and until final determination and dis- 
position thereof be made by the court,” ete. 

The errors assigned in the petition in error will be con- 
sidered seriatim. “There is no term of court ordered of 
record to begin January 2d, 1894.” The record recites 
that the proceedings were had at a special term begun and 
holden on the 2d day of January, 1894, therefore this as- 
signment of error is not sustained by the record as there is 
nothing {(o show when the term adjourned. It is true that 
there is an affidavit in the record showing that no term 
was called for that time, but this affidavit is not in any man- 
ner authenticated, and is incompetent evidence as against the 
certified transcript of the record. 

The petition “does not state facts sufficient to constitute 
a cause of action.” It would certainly bea very reasonable 
construction of this contract to hold that it contemplated a 
present lease of the premises with an option of purchase to 
be exercised by payment of the purchase money and secur- 
ing the deferred payment at any time before November 1, 
1893, a date after this suit was begun, and if such option 
* was not exercised, then that the contract should never tuke 
effect as a contract of sale, but that the vendee’s rights 
should simply be forfeited. The defendant did not, how~ 
ever, couteud for any such construction. The plaintiffs 
treated it as a contract of sale and the defendant met it in 
her answer by an allegation that it was such a contract and 
that she were willing to perform; she only asked that the 
plaintiffs be required to discharge the incumbrance. The 
court granted her all the relief she asked. A case must be 
reviewed in this court upon the same theory upon which it 
was presented in the district court, and the defendant hav- 
ing treated this as a contract of sale and averred her will- 
ingness to perform if the mortgage were released, she cannot 
here be heard to urge that the contract should be otherwise 
construed. She did not in her answer or otherwise in the 
district court set up that the action was prematurely brought 
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and after such an answer she cannot be here permitted to 
do so. 

The court erred in ‘denying the motion for a new trial.” 
The motion for a new trial contains nine assignments, and 
this assignment of error is therefore too indefinite for con- 
sideration. . 

“The decree is not for any definite amount, and there is 
no finding of any exact amount due upon which to base a 
decree.” This assignment is uot supported by the decree, 
which is for an exact and determined amount. Counsel 
argne in their brief that the amount found was too large 
but this is not assigned as error. 

“The court erred in taxing costs against defendant.” 
The taxation of costs in a case of this character was in the 
discretion of the trial court (Code of Civil Procedure, sec. 
623), and its action will not be reviewed except for abuse 
of discretion. If it had been made to appear that the de- 
fault of the defendant in making payments had been due 
to the failure of the plaintiffs to discharge the incumbrance 
it might have been considered an abuse of discretion to tax 
the costs against the defendant, but when it was not pleaded 
and did not appear that the defendant had tendered the 
purchase money or offered upon her part to perform, we do 
not think there was any abuse of discretion in taxing costs 
against her. 

“The court erred in failing to dismiss the action in the 
court below.” What we have already said in regard to the 

. effect of the defendant’s answer disposes of this assignment. 
The court treated the case just as both parties asked to have 
it treated and the defendant cannot complain thereof. 

“Yor other errors prejudicial to plaintiff in error manifest 
upon the face of the record.” This assignment is too vague 
for consideration. 

The plaintiff in error has, therefore, failed to present any 
reason for reversing the judgment. She argues io her brief 
a number of questions not raised by any assignment of 
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error. Among these is the propriety of the order appoint- 
ing a receiver. In affirming the judgment we do not wish 
to be considered as approving the action of the trial court 
in that respect. By the pleadings and the terms of the de- 
cree it is apparent that the defendant could not be required 
to perform until the plaintiffs should discharge the mort- 
gage. The plaintiffs being so in default the court should 
not have wrested the possession from the defendant by the 
appointment of a receiver, and should not in any event 
have appointed a receiver “pending the action” in the 
final decree, there being nothing then made to appear 
which would prevent the conclusion by sale or otherwise 
of the whole controversy, within a very brief period. 


JUDGMENT AFFIRMED. 


STATE OF NEBRASKA, EX REL. Firsr NATIONAL BANK 
oF YorK, v. GEORGE S. Coox, TREASURER. 


FILED JANUARY 3, 1895. No. 5483. 


1. Municipal Corporations: WARRANTs. The warrants of a 
municipal corporation are not negotiableinstrumentsa. They do 
not constitute a new debt or evidence of a new debt, but are 
only the prescribed means devised by law for drawing money 
from the treasury. 


: Tue AcT oF A TREASURER IN PAYING money 
is ministerial and he may only make payments upon orders of 
the officers in whom the law reposes the authority to direct such 
pay ment. 


. A Writ oF Manpamus will not be issued to 
compel a treasurer to pay a warrant unless the right of the re- 
lator to receive payment thereof is clear. 


4. : : RIGHTFUL REFUSAL OF PAYMENT. Acity granted 
a franchise for the construction of water-works, contracted to pay 
certain hydrant rentals and that in ease the owners of the works 
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should issue mortgage bonds the city would pay a sufficient 
amount of the hydrant rentals to the trustee under the mortgage to 
discharge theinterest onthe bonds. A claim for hydrant rentals 
was audited and allowed by the council! and a warrant was is- 
sued on representations by an agent of the water-works com- 
pany that its bonds had not been sold. This representation- 
proved false. An action was begun to foreclose the mortgage 
securing the bonds and the city was cited in that action to show 
cause why it had not paid the hydrant rentals to the trustee. 
The council, by resolution, directed the treasurer not to pay the- 
warrant until a settlement should be effected. Held, That un- 
der such circumstances an application for a mandamus to com- 
pel payment of the warrant must be denied. 


ORIGINAL application for mandamus. 


George B. France, for relator, cited, to the contention 
inter alia that a warrant prima facie valid should be paid: 
Ray v. Wilson, 10 So. Rep. [Fla.], 613. 


G. W. Bemis, E. A. Gilbert, and N. V. Harlan, contra: 


The warrant is invalid because no annual appropriation 
bill was passed by the council within the first quarter of 
the fiscal year. (Lown of Olin v. Myers, 7 N. W. Rep. 
[{a.], 509; 1 Dillon, Municipal Corporations, sec. 291; 
State v. Gray, 23 Neb., 365; Consolidated Statutes, secs. 
2899, 2902, 2909, 2911; City of Blair v. Lantry, 21 Neb., 
258.) 

Courts will not grant a mandamus to a person to do any 
act when it is doubtful whether he ought to do it. (High, 
Extraordinary Legal Remedies, sec. 9, p. 138; People v. 
Davis, 93 Il., 133; Commissioners of Highways v. People, 
99 Ill, 587; Oakes v. Hill, 8 Pick. [Mass.], 46; People 
v. Klokke, 92 Ill, 134.) 

No legal estimate or appropriation bill had been passed 
prior to the passage of the ordinance. (City of Blair v. 
Lantry, 21 Neb., 258; McElhinney v. City of Superior, 32 
Neb., 744; Grand Island Gas Co. v. West, 28 Neb., 
852.) 
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Inving, C. 


This is an original application for a writ of mandamus to 
compel the respondent, treasurer of the city of York, to pay 
a warrant alleged to have been issued by the authorities of 
that city in favor of the relator for $1,789. It is alleged 
that this warrant was drawn on the water fund, and that 
the respondent has in his possession over $3,000 in said 
water fund applicable to the payment of the warrant. The 
warrant is dated August 15, 1889, and indorsed as having 
been presented on the same day, and not paid for want of 
funds. The answer admits that the treasurer now holds in 
his possession more than enough to pay the warrant, be- 
longing to what is denominated the water fund, and derived 
from taxes collected under the levy of 1889; admits that 
the warrant was drawn as alleged; that it was presented | 
and payment refused. As grounds for refusing to pay the 
warrant the respondent alleges: First, that the warrant 
does not in form comply with the requirements of the law; 
second, that there was no valid appropriation against which 
the warrant could be drawn; third, that no authority was 
ever granted to issue the warrant to the relator; fourth, 
that the city of York had entered into a contract with one 
Strang and another, granting to them a franchise for a 
system of water-works, contracting with them to lease 
a certain number of hydrants at a certain rental, and 
agreeing that in case Strang and McConnell should issue 
mortgage bonds upon said water works, a sufficient sum 
from the hydrant rentals to discharge the interest upon 
such bonds should be paid to the trustees under the 
mortgage as the rentals became payable; that this franchise 
passed to a corporation known as the York Water-works 
Company, which made its mortgage securing bonds amount- 
ing to $60,000, and that the agreement of the city referred 
to was, by its clerk, certified upon such bonds; that the 
water-works company, about July 1, 1889, filed its claim 
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against the city for hydrant rentals for the past six months; 
that its claim was allowed in the sum of $1,789, and that 
the warrant in question was drawn for that claim; that 
Strang, ane of the original grantees of the franchise, a stock- 
holder in and the agent of the water-works company, in order 
to procure the allowance of the claim referred to, repre- 
sented that all the interest coupons on said bonds, up to 
July 1, 1889, had been paid and canceled, and, relying 
upon that representation, the claim was allowed; whereas, 
in fact, said coupons had not been paid, but are still out- 
standing, and the holders thereof demand payment from 
the city; that on May 22, 1890, the city council passed a 
resolution, set out in the answer, that no further payments 
be authorized on account of hydrant rentals until a settle- 
ment should be had between the water-works company and 
its bond-holders, and all coupons surrendered to the city, 
and directed the treasurer not to pay the warrant in ques- 
tion until such settlement should be had; that the trustee 
of the mortgage had brought suit in the circuit court of 
the United States to foreclose the same on account of de- 
fault in the payment of said interest coupons; fifth, that 
for certain reasons set out in the answer the contract, with 
reference to hydrant rentals, was without legal authority 
and void; sixth, that no estimate had been made or pub- 
lished, as required by statute, of the expenses of the city 
government, 

We have very briefly stated the nature of some of these 
defenses for the reason that it will not be necessary to con- 
sider them all. The referee appointed for the purpose has 
reported his findings of fact, the sufficiency of the evidence 
to sustain which is not questioned. From these findings 
it appears that the claim was presented, allowed, and the 
warrant issued for the purpose stated in the answer; that 
the plaintiff purchased the claim after its allowance, and 
before the warrant was drawn, without actual notice of the 
issuance of the bonds; that the bonds and mortgage were 

25 
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made and issued as alleged in the answer, and that the con- 
tract of the city was as therein set out; that when the war- 
rant was issued Strang represented to the council that the 
bonds had nat been sold; that an action is pending in the 
federal court as charged in the answer, and that the city 
has been cited to appear in said case and show cause why 
it has not paid the past due coupons to the trustee, and that 
the rescinding resolution set out in the answer was passed 
as alleged. The report of the referee finds on all the other 
issues, but the facts already stated are sufficient to control 
the case. It has been held that mandamus will lie tocom- 
pel the payment by a treasurer of warrants legally issued 
upon accounts duly audited and allowed, when such war- 
rants have been presented and payment refused, and there: 
are sufficient funds in the treasury to pay said warrants 
after the payment of all warrants drawn against that fund 
prior to the same. (State v. Gandy, 12 Neb., 232.) It wilh 
ve observed that this rule is restricted to the case of war- 
rants legally issued. It is well settled that such instru- 
ments are not negotiable instruments, and that a purchaser 
thereof does not take the same discharged of any equities 
existing against the original holder. (School District 2. 
Stough, 4 Neb., 357; Union P. R. Co. v. Buffalo County, 
9 Neb., 449; Burlington & M. R. Co. v. Clay County, 13 
Neb., 267.) The reason given in some of the best consid- 
ered cases for holding such instruments non-negotiable is 
that a municipal corporation has no power in the absence: 
of an express grant to issue unimpeachable evidences of 
indebtedness. ‘Thus, in Police Jury v. Britton, 15 Wall. 
[U. S.], 566, Mr. Justice Bradley says: “It is one thing 
for county or parish trustees to have the power to incur ob- 
ligations for work actually done in behalf of the county or 
parish, and to give proper vouchers therefor, and a totally 
different thing to have the power of issuing unimpeachable 
paper obligations which may be multiplied to an indefinite 
extent.” And in Mayor of Nashville v. Ray, 19 Wall. 
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[U. S.], 468, the following is said in regard to the nature 
of such warrants: “Vouchers for money due, certificates 
of indebtedness for services rendered, or for property fur- 
nished for the uses of the city, orders or drafts drawn by 
oue city officer upon another, or any other device of the 
kind, used for liquidating the amounts legitimately due to 
public creditors, are of course necessary instruments for 
carrying on the machinery of municipal administration, 
and for anticipating the collection of taxes. But to invest 
such documents with the character and incidents of com- 
mercial paper, so as to render them in the hands of bona fide 
holders absolute obligations to pay, however irregularly or 
fraudulently issued, is an abuse of their true character and 
purpose. It has the effect of converting a municipal or- 
ganization into a trading company, and puts it in the power 
of corrupt officials to involve a political community in ir- 
retrievable bankruptcy. No such power ought to exist, 
and in our opinion no such power does legally exist, un- 
less conferred by legislative enactment, either express or 
clearly implied.” It is also said in that case that the of+ 
ficers of a city have no authority to issue warrants for an 
illegal purpose, and that their acts cannot create an estoppel 
against the city. 

In the absence of a statute conferring special character- 
istics upon warrants the authorities are practically unani- 
mous that such instruments are merely devices for prop- 
erly drawing money from the treasury; they are little 
more than certificates of indebtedness. ‘The warrant is 
not intended to constitute a new debt or evidence of a new 
debt, * * * but is the prescribed means the law has 
devised: for drawing money from the county treasury.” 
(Dana v. City of San Francisco, 19 Cal., 486.) An in- 
dorsee may sue upon sucli warrant, not because he has title 
under the law merchant, but because the indorsement 
amounts to an assignment of the debt upon which the war- 
rant is issued. The auditing of claims and issuing war- 
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rants therefor are not such settlements as to have the force 
of a judicial proceeding or to estop the corporation issuing 
the warrant. (Shirk v. Pulaski County, 4 Dill. [U.8.], 209; 
citing numerous cases.) This must be true when the body 
allowing the claim has not been given authority to act 
judicially in determining the legality of the claim. While 
money remains in the possessiou of the treasurer, the au- 
thorities having the power of disposing of the same have 
entire control of it, and the rescissiou of an order direct- 
ing its payment before the payment is in fact made, is as 
between the holder and the treasurer a defense to the latter. 
{Tucker v. Justices of Iredell County, 13 Ired. Law [N. 
Car.}, 434; Dey v. Lee, 4 Jones Law [N. Car.], 238.) 

The case of People v. Klokke, 92 IIll., 134, is very in- 
structive with reference to the question before us, That 
¢ase was au application to compel the county clerk to issue a 
warrant and to compel the treasurer to countersign and pay 
the same. There had been a disputed account between the 
county and the relator. In the course of the controversy 
@ proposition was made to compromise by the payment of 
a certainsum, aud a resolution had been passed authorizing 
the paymeat of another sum. Before the proposition to 
compromise had been accepted, the commissioners re- 
scinded this resolution, and the court held that under the 
circumstances the clerk and treasurer would not be com- 
pelled by mandamus to issue or pay the warrant. It was 
further held that whether the board could rightfully re- 
scind the order could not be determined in that action, but 
that the clerk and treasurer were merely ministerial officers, 
and whether or not the board could rightfully rescind the 
order, the resolution rescinding it deprived these officers of 
their only authority in the premises. 

In People v. Johnson, 100 Ill., 537, a county warrant 
had been issued to one Comiskey. Comiskey indorsed it 
in blank and lost it. It subsequently came into the hands 
of the relator who purchased it for value without notice of 


VoL. 43] JANUARY TERM, 1895. 325 


State v. Cook. 


the defective title. In the meantime Comiskey had pro- 
cured a duplicate warrant which was paid. The court said 
that the drawing of the order did not operate as a payment 
or change the character of the indebtedness; that such 
orders are given simply as a part of the system provided 
for paying county indebtedness; that the loss of the order 
could not have affected Comiskey’s rights, that while, as a 
general rule, mandamus will lie to compel the payment of 
orders legally drawn, still where by reason of extraneous cir- 
cumstances a well founded doubt arises either as to the 
right of the applicant to receive the fund or the duty of the 
officer to pay it, mandamus is not the proper remedy. The 
claimants raust resort to some other appropriate action. 

Applying these principles to the case before us, we think 
it plain that the writ must be denied. The issuing of the 
warrant did not change the nature of the indebtedness, The 
bank took it subject to all defenses which might have been 
urged had it been issued to the water-works company. Be- 
fore its payment the conncil learned that it had been in- 
duced to allow the claim by reason of false representations 
made on behalf of the water-works company. It then di- 
rected its ministerial officer not to pay the warrant. An- 
other action is pending whereby other persons seek to en- 
force payment to them of the same claim. It is not for 
the treasurer to review the action of the council and deter- 
mine for himself whether or not a claim is justly payable 
to a particular person. He acts only under the authority 
given by the council acting in accordance with law, when 
he makes the payment. Without such authority a payment 
by him would be wrongful and subject him to personal lia- 
bility. We cannot, in an application for a mandamus 
against him, undertake to try the disputed claims of the 
relator and the bond-holders. The bond-holders are not 
parties to this suit, and the city is nota party. The relator 
has not shown a clear legal right. 

WRIT DENIED. 


Post, J., not sitting. 
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Merrit D. Wetca v. F. J. AYRES ET AL. 
FILED JANUARY 4, 1895. No. 5709. 


1. Summons: ServicE BY PUBLICATION: JURISDICTION. Juris- 
diction of the defendant cannot be acquired by service by pub- 
Jication, in an action for the recovery of money, under the third 
clanse of section 77 of the Code, unless the defendant is a non- 
resident of tbe state, or a foreign corporation having property in 
this state, or debts owing to him, which are sought to be taken 
by some provisional remedy, or to be appropriated by judicial 


proceedings. 

2, In such an action where the defendart 
has within the state no property, nor debts owing to him, juris- 
dict‘on will not be acquired over his person by the publication 
of the summons. 

3. : : . For the purpose of ascertaining its juris- 


diction in such a case, it is competent for the court to hear tes- 
timony, when the question of jurisdiction is properly raised by 
the defendant. 


4. Appearance: WAIVER OF DEFECTS IN NoTIcE. When a de- 
fendant appears and files a motion to dismiss the suit because of 
defects in the service by publication, he thereby waives all ir- 
regularities and defects in such service. 


Error from the district court of Antelope county. Tried 
below before ALLEN, J. 


Ricketts & Wilson, for plaintiff in error, cited: Weil v. 
Larkins, 3 Neb., 384; Weinland v. Cochran, 9 Neb., 480; 
Crowell v. Horacek, 12 Neb., 622; Keene v. Sallenbach, 15 
Neb., 200; Kennard v. Hollenbeck, 17 Neb., 362; Kimbro 
». Clark, 17 Neb., 403. 


O. A. Williams, contra. 


Norval, C. J. 


On the 17th day of December, 1891, this action was 
brought in the court below by plaintiff in error against F. 
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J. Ayres and J. B. Blanchard upon two promi-sory notes 
executed by the defendants. At the same time, upon an 
affidavit for an attachment in proper form being filed by 
the plaintiff, alleging that the defendant Blanchard was a 
non-resident of this state, an order of attachment was 
‘issued against the goods and effects of said Blanchard. 
‘The sheriff levied the writ upon the south half of the 
northwest quarter, and the north half of the southwest 
quarter of section 21, in township 27 north, of range 7 
west, in Antelope county. The defendant Ayres waived 
the service of a summons and entered his voluntary ap- 
pearance in the action, and upon his default for want of 
an answer, judgment was taken against him in favor of the 
plaintiff for the sum of $1,597.95. On the 30th day of 
January, 1892, an affidavit, in due form, was filed with 
the clerk of the district court for service by publication 
upon the defendant Blanchard, on the ground that she was 
a non-resident of the state, and had property in this state, 
which had been attached in the action. Subsequently, 
service of summons was had upon Blanchard by publica- 
tion, and afterwards she appeared and moved the conrt to 
dismiss the action for want of jurisdiction, for the reason 
that she had no property within this state at the time 
the suit was instituted, or since. Affidavits were filed in 
support of the motion, in which it is stated, in effect, 
that J. B. Blanchard was not the owner of any property, 
real or personal, situated or located within the jurisdiction 
of the court, and that she had not been the owner of, and 
had no right, title, or interest in, the lands attached since 
December 20, 1888, but that on said day, for a valuable 
consideration, she traasferred said real estate to one Maggie 
Swearinger. The court sustained the motion of the de- 
fendant Blanchard, dismissed the cause as to her, and va- 
cated the attachment. This ruling of the court is the only 
point presented for review. 

Our Code of Civil Procedure (section 77) provides: 
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“Service may be made by publication in either of the fol- 
lowing cases: First—In actions brought under the fifty- 
_ first, fifty-second, aud fifty-third sections of this code, 
where any or all of the defendants reside out of the state. 
Second—In actions brought to establish or set aside a will, 
where any or all the defendants reside out of the state. 
Third—In actions brought against a non-resident of this. 
state, or a foreign corporation, having in this state prop- 
erty or debts owing to them, sought to be taken by any of 
the provisional remedies, or to be appropriated in any way. 
Fourth—In actions which relate to, or the subject of which 
is, real or personal property in this state where any defend— 
ant ‘has or claims a lien or interest, actual or contingent, 
therein, or the relief demanded consists wholly or partially 
in excluding him from any interest therein, and such de- 
fendaut is a non-resident of the state or a foreign corpora- 
tion, Fifth—In all actions where the defendant, being a 
resident of the state, has departed therefrom, or from the- 
county of his residence, with intent to delay or defraud his. 
creditors, or to avoid the service of a summons, or keeps 
himself concealed therein with the like intent.” Service by 
publication was made in this cause under the third clause, ° 
or subdivision, of said section 77. It is plain that said 
clause authorizes the service of a summons by publica~ 
tion alone upon the concurrence of the following condi- 
tions: First, the defendant must be a non-resident of the 
state, or a foreign corporation ; second, that the defendant 
is the owner of property, or has debts owing to him within 
the state; third, that such property or debts are sought to 
be taken by a provisional remedy, or to be appropriated by 
judicial proceedings. If any one of the foregoing condi- 
tions does not exist, jurisdiction of the defendant will not 
be acquired by publication of the summons. That the de~ 
fendant Blanchard was not a resident of Nebraska, that. 
she had property in this state, and that the writ of attach- 
ment which issued in the cause was levied thereon, are all 
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averred in the affidavit filed for service by publication, It 
is not disputed that at the commencement of the suit 
Blanchard was a non-resident; but it is contended, and the 
testimony adduced on the.hearing of the motion to dismiss 
shows, that she was not the owner of the property at- 
tached, or any other property within the state when the 
action was instituted against her. The right to institute 
and prosecute an action against a non-resident debtor for 
the recovery of money only, and to serve summous upon 
him by publication, under the third clause of section 77, 
depends as much upon the existence of the fact of the de- 
fendant’s ownership of the property within the state as 
upon the fact of his non-residence; and the existence of 
both facts are essential to the validity of the proceedings. 
Service of publication under said clause of section 77 can 
only be had against a non-resident of this state who has 
property therein. (See National Bank of New London v. 
Lake Shore & M.S. R. Co., 21 O. St., 221.) The su- 
preme court of California, in Anderson v. Goff, 13 Pac. 
Rep., 73, held that while under the statute of that state it 
was not necessary to aver in the affidavit for service for 
publication that the defendant has property in the state, or 
that a writ of attachment has issued, yet those facts must. 
exist in order to render the judgment valid. 

In the case at bar all the jurisdictional facts are set up in 
the affidavit under which the publication of the summons. 
was made, and the question is presented whether it was com- 
petent for the trial court to receive testimony for the pur- 
pose of showing that the defendant Blanchard did not own 
the property attached. We think the answer must be in 
the affirmative. The affidavit for publication, although 
prima facie evidence of the existence of the jurisdictional 
facts therein alleged, is not conclusive. Suppose in this 
case the defendant had made a special appearance, and 
moved to quash the service on the ground that she was a 
resident of the state. Would it be contended for a mo-~ 
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ment that she would not be permitted to establish by com- 
petent evidence that she was a resident of Nebraska and 
had been ever since the action was brought? Certainly not. 
Then it would seem clear that a defendant-served by pub- 
lication in an action for the recovery of money _may show 
the non-existence of any fact essential to confer jurisdic- 
tion, such as that the defendant owns no property situated 
within this state. The right to make service by publication 
in an action like this depends upon the existence of the 
three jurisdictional facts specified in the third clause of 
section 77 of the Code, and not alone upon the averment 
thereof in the affidavit for publication. Such being the 
case, it follows that it is competent for the court to hear 
testimony for the purpose of ascertaining whether or not 
it has jurisdiction in the case. This doctrine is held and 
applied by the supreme court of Ohio, under a statute sim- 
ilar to our own, in the case reported in 21 Ohio State, 
cited above. The court, in the opinion of that case, dis- 
tinctly states that it was proper for the trial court to deter- 
mine upon the evidence adduced, whether the non-resident 
was the owner of the property sought to be taken by the 
process of attachment. We are in no doubt that, in an 
action like this, ownership in the non-resident debtor 
of the property attached is essential to jurisdiction. By 
this is not meant that the property must stand in his 
own name, If he has an attachable interest in the prop- 
erty, so far as the question of ownership is concerned, it is 
sufficient to confer jurisdiction. Suppose a debtor has 
transferred his property for the purpose of defrauding his 
creditors, as the plaintiff claims was done in this case, al- 
though there is but slight evidence tending to establish 
such fact in this record, such property may be seized under a 
writ of attachment as the property of the fraudulent trans- 
ferrer, and this court has so declared in Keene v. Sallenbach, 
15 Neb., 200; Kennard v. Hollenbeck, 17 Neb., 8362; Kim- 
bro v. Clurk, 17 Neb., 403; Gillespie v. Cooper, 36 Neb., 
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775. It requires no argument to convince any one that 
the interest of the debtor in such property, when situated 
within this state, constitutes a sufficient ownership to au- 
thorize the service of summons by publication, when all 
other jurisdictional facts appear. This being an action in 
personam, and the defendant Blanchard not having any 
property within this state at the commencement of this 
action, for the reasons stated above, the service of a sum- 
mons upon her by publication was insufficient, and conferred 
no jurisdiction upon the court over her person. Had the 
proper motion been made, namely, to quash the service, 
the court below should have declared that there had been 
no service of process upon the non-resident defendant, and 
that she is not required to answer. No such motion, how- 
ever, was filed, but one to dismiss the action. The court 
erred in its ruling in dismissing the suit, since the court had 
jurisdiction of the subject-matter, and the plaintiff may 
yet be able to make personal service of summons upon the 
defendant Blanchard in this state. The motion which was 
made and sustained was too broad. It should have been 
limited to the single question of the jurisdiction of the 
court over the person of the defendant Blanchard. The 
filing of a motion to dismiss the suit constitutes a general 
appearance. It is a waiver of all defects in the service by 
publication, and gives the court jurisdiction of the per- 
son of the defendant. (Aultman v. Steinan, 8 Neb., 109; 
Bucklin v. Strickler, 32 Neb., 602.) The judgment is re- 
versed and the cause reinstated, 
REVERSED. 
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MicHiean Stove Company v. C. H. MILurr. 
FILED JANUARY 4, 1895. No. 5233. 


Bill of Exceptions: ALLOWANCE By CouNTY JUDGE: ATTACH” 
MENT. <A county judge has no jurisdiction to seitlea bill of ex- 
ceptions preserving the evidence adduced on the hearing of a 
motion to dissolve an attachment. Moline, Milburn & Stoddard 
Co. v. Curtis, 38 Neb., 520, and Donaldson v. Fisher, 43 Neb., 
260, followed. 


Error from the district court of Buffalo county. Tried 
below before Horcoms, J. 


Dryden & Main, for plaintiff in error, cited: Taylor v, 
Tilden, 3 Neb., 339; Welloggy v. Huntington, 4 Neb., 96; 
Nickerson v. Needles, 32 Neb., 240; Hubbard v. Quisen- 
berry, 28 Mo. App., 20. 

R. A. Moore and Calkins & Pratt, contra, cited: Hilton v. 
Ross, 9 Neb., 406; Constitution, sec, 24, art. 1; Code, 
secs. 908, 950, 988, 1085; Osborne v. Canfield, 33 Neb., 
330. 


Norvat, C. J. 


This action was commenced in the county court by the _ 
plaintiff in error on an account for goods sold and delivered 
in the sum of $169, and on an accepted draft for $150.14. 
An affidavit for an attachment was filed, alleging that the 
defendant had disposed of his property with the intent to 
defraud his creditors, An undertaking in attachment was 
given, an order of attachment was issued, which was levied 
upon certain property as belonging to the defeudant, and 
one A. G. Scott was garnished. The defendant moved to 
dissolve the attachmeut on the grounds that the affidavit 
for attachment does not state facts sufficient to authorize 
the issuance of an attachment, and that the statements con- 
tained in said affidavit are untrue. This motion was heard 
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upon affidavits and oral testimony, which motion was over- 
ruled, and a bill of exceptions embodying the testimony 
adduced upon said hearing was settled and allowed by the 
county judge. Subsequently the cause was tried to the 
court. A jury being waived, judgment was rendered in 
favor of the plaintiff, and an order for the sale of the at- 
tached property was issued. The defendant prosecuted a 
petition in error to the district court, where the plaintiff 
filed a motion to strike the bill of exceptions from the 
files, for the reason that the county judge had no authority 
to sign the same, which motion was denied. The order of 
the county court sustaining the attachment was reversed, 
and the attachment dissolved. 

No claim is made in this court that the fipinal affidavit 
for attachment was defective, or ‘sufficient, or that the 
district court based its decision upon that ground. On 
the contrary, it is conceded that the court below, in reach- 
ing the conclusion it did, decided and held that the state- 
ments contained iu the attachment affidavit were untrue. 
The proposition, therefore, presented by the record for our 
consideration is whether the county judge exceeded his 
jurisdiction in signing the bill of exceptions in this case. 
Since the decision in the district court was pronounced, the 
precise question herein involved, after an extended review 
of the statutes and authorities bearing thereon, was passed 
upon in Sfoline, Milburn & Stoddard Co. v. Curtis, 38 
Neb., 520. It was there decided that a county judge is 
- without authority to sign a bill of exceptions embodying 
the evidence used on the hearing of a motion to vacate an 
attachment, (Real v. Honey, 39 Neb., 516; Hopkins v. 
Scott, 88 Neb., 661; Donaldson v. Fisher, 43 Neb., 260.) 
No good reason has been advanced for overruling the doc- 
trine of these cases. We would be better satisfied if the 
authority of county judges and justices of the peace to 
settle bills of exceptions was not so restricted by statute. 
The legislature will doubtless afford relief should its at- 
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tention be called to the subject. The decisions alluded to 
are decisive of this case. The district court erred in re- 
fusing to strike the bill of exceptions from the files, and in 
reversing the order of the county court overruling the mo- 
tion to dissolve the attachment. The judgment of the 
court below is reversed, and the order of the colin court 
sustaiuing the attachment { is affirmed, 


JUDGMENT ACCORDINGLY. 


JENNIE E. Guass v. G, C. ZUTAVERN ET AL. 
FILED JANUARY 4, 1895. No. 6331. 


1. Fraudulent Conveyances: HUSBAND AND WIFE: BURDEN 
OF PRooF. A conveyance by an insolvent debtor to his wife, 
wherehy other creditors are prevented from enforcing payment 
of their claims, is presumptively fraudulent as to such creditors, 
and the burden is on one claiming through it to prove the con- 
trary. 

2, Bill of Exceptions: ALLOWANCE BY CLERK. It is only in 
the exceptional cases enumerated in section 311, Civil Code, that 
the clerk of the district court is authorized to allow and sign 
bills of exceptions. (Scott v. Spencer, 42 Neb., 632.) 


Error from the district court of Johnson county. Tried 
below before BusH, J. 


T. Appelget, for plaintiff in error: 


A wife may contract with her husband and become his. 
creditor. (Lipscomb v. Lyon, 19 Neb., 515; Hill v. Fouse, 
32 Neb., 637.) 


It is not a fraud upon other creditors for a husband to 
make his wife a preferred creditor. (Lipscomb v. Lyon, 19 
Neb., 515.) 
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C. Rood and S. P. Davidson, contra, cited: Stevens v. 
Carson, 30 Neb., 550; Thompson v. Leonig, 13 Neb., 386; 
Steele v. Coon, 27 Neb., 598; Swartz v, McClelland, 31 
Neb., 648. 


Post, J. 


This was an action in the district court for Johnson 
county to recover for the conversion of a stock of drugs 
and druggists’ fixtures. The plaintiff below, who is also 
plaintiff in this court, claimed through James R. Glass, 
her husband, under a chattel mortgage to secure an alleged 
indebtedness to her, while the defendant Zutavern, as sheriff, 
and the other defendants as attaching creditors, claimed 
through certain orders of attachment issued in actions com- 
menced by them against the said James R.Glass. There 
was a verdict and judgment for the defendants, from which 
the plaintiff has prosecuted proceedings in error in this 
court. 

The first of the alleged errors is that the district court 
erred in modifying two instructions asked by the plaint- 
iff. The modifications complained of consist in the addi- 
tion to a paragraph evidently intended as a statement of 
the facts essential to entitle the plaintiff to recover, the 
proposition that the jury must be satisfied that the plain- 
tiff’s mortgage was in good faith for a sufficient considera- 
tion and not for the purpose of defrauding the creditors of 
the mortgagor. ‘There was no error in the action assigned. 
Indeed, the instructions as submitted failed to state the law 
applicable to the case on trial, and to have given them in 
the form presented would have been prejudicial error. It 
had been clearly shown that the effect of the mortgage of 
the plaintiff from her husband was to defeat the creditors 
of the latter, and to prevent them from realizing on their 
claims against him. It was, therefore, presumptively fraud- 
ulent, and the burden was upon the plaintiff to prove the 
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contrary, hence the direction that she must affirmatively 
establish her good faith was rightly given. 

It is next complained that the court erred in giving in- 
structions 1, 2,3, 4, and 5 asked by the defendants, and 1, 
2, 8, 4, 5, and 6 on its own motion. This method of as- 
signing errors, it has been frequently held, is insufficient, 
provided any of the instructions complained of correctly 
state the law and it is conceded that some of them do in 
this case. It is next argued that the court erred in refus- 
ing instructions 5 and 10 asked by the plaintiff. But the 
first named instruction is not contained in the record while 
we find no exception to the refusal of the other, if indeed 
it was refused which is not clear from the record. 

The only other assignment is that the evidence does not 
sustain the judgment. But that question cannot be con- 
sidered in the absence of a bill of exceptions properly au- 
thenticated. The only pretense of an observance of the 
statutory requirements for the settlement and allowance of 
exceptions is a certificate of the clerk to the effect that “the 
foregoing is all the evidence given or offered, with the rul- 
ings and exceptions thereon,” ete. It is only in the excep- 
tional cases enumerated in sec. 311, Civil Code, that the 
clerk is authorized to allow and sign the exceptions. (Scott 
v, Spencer, 42 Neb., 632, and cases cited.) The certificate of 
the clerk being without authority, it follows that the ques- 
tion of the sufficiency of the evidence is not presented to 
this court. The judgment of the district court must there- 
fore be 

AFFIRMED. 
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JOSEPH KRCHNAVY vV. STATE oF NEBRASKA. 


FiLep JANUARY 4, 1895. No. 6755. 


. Criminal Law: ASSAULT WITH INTENT TO MURDER: IN- 


STRUCTIONS. Ina prosecution for an offense which consists in 
the doing of an act accompanied by a specific intent as assault 
with intent to murder, it is not error to instruct that the ac- 
cused is presumed to have intended the natural and proximate 
consequences of his voluntary acts; but such presumption 
should be limited to the actual results of the act proved. 


: EVIDENCE OF INTENT. The law does not require in every 
case independent evidence of the-particnlar intention. On the 
contrary the circumstances attending the principal act may be 
of such a character as to exclude every rational hypothesis ex- 
cept the existence of the specific intent charged. 


i: . The test in such cases is one of logic rather than 
one of law ; and while the jury are at liberty, if the circum- 
stances warrant, to infer the intention from the act, they are 
under no legal obligation to do so. 


Homicide: CHARACTER OF WEAPON: QUESTION FOR CouRT. 


Where a weapon and the manner of its use in the commission of 
an assault are such as to admit of but one conclusion in that 
respect, the question whether or not it is deadly, within the 
meaning of the law of homicide, is one of law and the court 
should take the responsibility of so declaring. 


: : QUESTION FOR JURY. But where it may or may 
not be likely to produce fatal results according to the manner of 
its use, or the part of the body at which the blow is aimed, its 
character in that respect is one of fact for the jury. 


Instructions embodying the law of self-defenso, held, 


properly refused in the absence of evidence tending to show 
that the assault charged was justifiable on that ground. 


Error to the district court for Saunders county. Tried 


below before WHEELER, J. 


The facts are stated in the opinion. 


26 
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C. 8. Allen, Good & Good, and J. K. Vandemark, for 


plaintiff in error: 


The trial court’s eleventh instruction was wrong in stat- 
ing that the law presumes a person intends the natural con- 
sequences of his act. (State v. Neal, 37 Me., 470; State v. 
Stewart, 29 Mo., 420; Curry v. State, 4 Neb., 545; People 
v. Sweeney, 55 Mich., 586.) 

A hoe handle used to strike but once, is not a deadly 
weapon, and the court should not have assumed it was.. 
The question was for the jury. (People v. Comstock, 13 N. 
W. Rep. [Mich.], 617; Thompson, Trials, sec. 2181.) 

The act of defendant in striking one blow with a hoe 
handle, which might have caused death but did not, is not 
alone sufficient to justify the jury in finding an intent to 
murder. (People v. Sweeney, 55 Mich., 586; Curry v. State, 
4 Neb., 545.) 

The specific intent to murder must be proved. (Bishop, 
Criminal Law [8d ed.], sec. 761.) 


George H. Hastings, Attorney General, for the state, 
cited: Curry v. State, 4 Neb., 545; Smith v. State, 7 So. 
Rep. [Ala.], 103; Foster v. People, 50 N. Y., 609; State 
v. Alford, 10 So, Rep. [La.], 887; Evans v. Commonwealth, 
12S. W. Rep. [Ky.], 767. 


Post, J. 


This is a petition in error and presents for review a judg- 
ment of the district court for Saunders county, whereby the 
plaintiff in error was convicted of an assault with intent 
to murder. The offense, it seems, was committed at a dance 
in a saloon in the village of Touhy on the 8th day of Sep- 
tember, 1893. Of those present a number, including the 
prosecuting witness, Ganson Stoughton, had, during the 
evening, indulged freely in the use of liquor, and were, at 
the time of the assault, about two hours after midnight, ap- 
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parently intoxicated. Shortly before the assault there was 
a quarrel between Anton Krchnavy, a brother of the pris- 
oner, and one Greever, which resulted in a scuffle on the 
porch or sidewalk in front of the saloon. The prosecutor, 
according to the witnesses for the state, insisted that they 
should go away from the saloon to fight, and, according to 
the defendant’s witnesses, he interfered to prevent others 
from separating the combatants. There is evidence tend- 
ing to prove that during the scuffle above mentioned there 
was some controversy between the prosecutor and Frank 
Krehnavy, also a brother of the prisoner, during which 
blows were exchanged by them. ‘They were soon separated 
when Stoughton, according to the witness for the defense, 
retired, saying, ‘You son of a b—, I'l fix you,” and re- 
turned a minute and a half or two minutes later with a 
club or stick of some kind in hishand. He said, presum- 
‘ ably addressing the prisoner and his brothers, “Now, 
d—n you fellows,come on. Vl] fixyou. DH knock your 
brains out.” He.made no attempt to strike, but retreated’ 
backward from the porch eight or ten steps, when the pris- 
oner, who had approached him from behind, struck him a 
blow on the head with a garden hoe, instantly knocking 
him down and fracturing his skull so that it became neces-: 
sary to remove fifteen or more pieces thereof. 

The attack upon the judgment in the oral argument, and 
also in the excellent brief submitted by counsel for the: 
prisoner, is directed in particular against the eleventh in- 
struction given by the court on its own motion, as follows: 
“The law presumes that all persons intend the natural and 
probable consequences of their acts, and where it appears 
that one person has assauited another with a dangerous and 
deadly weapou, the presumption is that he intends the nat- 
ural and probable consequences of his acts. If you believe 
from the evidence, beyond a reasonable doubt, that the de~ 
fendant assaulted the witness Stoughton with a garden hoe, 
struck him on the head with such force aud violence as to 
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erush his skull, and further find from the evidence, beyond 
a reasonable doubt, that such assault was made purposely 
and maliciously, then, in such case, you would be justified 
in finding the defendant guilt} as charged in the informa- 
tion.” 

1. The first objection to the above instruction is that it 
ean only be interpreted to mean “that when one assaults 
another with a deadly and dangerous weapon, it raises 
a legal presumption that he intends to kill.” It wae 
said in Curry v. State, 4 Neb., 545, that “a person is pre- 
sumed to do that which he voluntarily and willfully does 
in fact do; but if the intent is to be carried beyond the 
result actually produced by the acts of the accused, evi- 
dence must be introduced to justify the jury in so finding,” 
The above is substantially the rule as stated in Common- 
wealth v. Webster, 5 Cush. [Mass.], 305, and may be ac- 
cepted as the law of this state. We do not, however, in- 
terpret the rule to require in every case independent 
evidence of the particular intention. On the contrary, the 
circumstances attending the principal act may be of such a 
character as alone to exclude every rational hypothesis ex- 
cept the existence of the specific intent charged. Accord- 
ing to the modern and more reasonable view the test in all 
such cases is a rule of logic rather than a rule of law; and 
while a direction to the effect that men are presumed to in- 
tend the natural and probable consequences of their volun- 
tary acts is generally held unobjectionable, what is meant 
thereby is that the jury are at liberty, if: the circumstances 
warrant, to infer the intent from the act. Such inference, 
in the language of Dr. Wharton, is not one of law but of 
probable reasoning as to which the court may lay down 
logical tests for the guidances of the jury, but can impose 
no positive binding rule. (Wharton, Criminal Evidence, 
secs. 735, 736.) Judged by that test it may be conceded 
that the proposition stated by the court is incomplete, and 
unless supplemented by other instructions, merits the criti- 
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cism to which it has been subjected. But in another para- 
graph the jury were cautioned as follows: “The force with 
which a blow was struck, where it does not result in death, 
is evidence bearing upon the question of the intent with 
which the blow was struck. But the fact that the blow 
might have produced death is not conclusive evidence that 
the assaulting party intended to kill, but is simply a fact to 
be weighed and considered as evidence in determining the 
intent.” By athird paragraph they were further cautioned 
as follows: “You are instructed that the intent being one 
of the principal elements of the crime charged against the 
defendant, it is necessary for the state to prove beyond a 
reasonable doubt that the assault was made upon the said 
Ganson Stoughton with malice aforethought, or with the 
intention previously formed to kill him, and if you enter- 
tain a reasonable doubt of the existence of such intent, then 
you must acquit the defendant of assault with intent to 
mutter.” Reading the several paragraphs-of the charge 
together we can conceive of no just ground for complaint 
by the prisoner. Asa statement of the law it is above criti- 
cism by him, and is, as we shall presently see, fully war- 
ranted by the facts of the case. 

2. It is next contended that the instruction is erroneous, 
in consequence of the assumption therein that a garden hoe 
is a deadly weapon. There is an apparent diversity of 
opinion respecting the subject suggested. The question 
whether a weapon is deadly, within the meaning of the law 
of homicide, is by some writers said to be one of fact for 
the jury. Mr. Bishop, on the other hand, says: “It [a 
deadly weapon ] is a weapon likely to produce death, or great 
bodily injury. In a case of doubt, the manner in which 
it was used may be taken into the account in determining 
whether or. not it was deadly. And when the facts are all 
established, the question of whether a particular weapon 
was deadly or not is of law for the court. Yet practically, 
as in most instances, the establishment of the facts awaits the 
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rendition of the verdict the jury must pass upon this ques- 
tion, under instructions from the court.” (Bishop, Statutory 
Crimes, 320.) The doctrine of the well-considered cases 
may be thus summarized: Where the weapon in question 
and the manner of its use are of such character as to admit 
of but one conclusion in that respect, the question whether or 
not it is deadly, within the foregoing definition, is one of 
law, and the court must take the responsibility of so de- 
claring. But where it may or may not be likely to pro- 
duce fatal results, according to the manner of its use, or 
the part of the body at which the blow is aimed, its 
character is one of fact to be determined by the jury. By 
a reference to the instruction complained of it will be ob- 
served that a garden hoe is not therein declared to be per 
sea deadly weapon. The substance of the language used 
is that the jury would be warranted in finding that the 
weapon was in fact a deadly one, if satisfied beyond a 
reasonable doubt that the prisoner therewith maliciously 
struck the prosecutor a blow on the head with such force 
as to crush his skull, and that such blow was well calcu- 
lated to produce death. In short, the character of the 
weapon was made to depend both upon the manner and 
the intention with which it was used. The instruction 
is therefore in strict accord with the rule stated. It is 
also unquestionably warranted by the evidence. Coun- 
sel, in their brief, speak of the assault as having been 
made with a hoe handle, an assumption unwarranted by 
the record. The only evidence with respect to the weapon 
is that it was a hoe of the ordinary kind, which had re- 
cently been used in mixing mortar. The blow.was struck 
not with the handle, but with the back part, or iron 
shank which connects the steel blade with the handle, and 
lateral cuts, at right angles with the principal wound, in- 
dicate that the injury was produced both by the shauk and 
the back part of the blade of the hoe. We must remem- 
ber, too, that the prosecutor was struck on the back of the 
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head, not lightly, but evidently with considerable force, 
and that his life is probably due to the fact that the force 
of the blow was in some measure arrested by his hat. The 
instruction is therefore not objectionable on either ground 
urged. Indeed, it is probable, although not decided, that 
the court would have been warranted in charging, as a 
matter of law, in view of the circumstances attending the 
assault, that the hoe was a deadly weapon. 

3. Numerous instructions were asked bearing npon the 
subject of self-defense, and their refusal is also assigned as 
error. At the conclusion of the argument we were strongly 
impressed with the soundness of that contention, but a 
careful reading of the record has convinced us that there is 
no evidence whatever to which such a charge could apply. 
It is not necessary in this connection to discuss at length 
the law of self-defense. It is sufficient for present purposes 
that in order to lay a foundation for the submission of that 
subject there must be some evidence tending to prove that 
the act in question appeared to be necessary for the protec- 
tion of the person of the prisoner or another. The prisoner 
in the case at bar did not testify in his own behalf, and we 
have searched the record in vain for such foundation. The 
prosecutor, it is true, was intoxicated and evidently abusive, 
but his attitude when assaulted was in no sense aggressive. 
Judged by the testimony for the prisoner, he appears rather 
to have been acting on the defensive and, as we have seen, 
was retreating backward from the persons in front of the 
saloon when he was struck from behind by the prisoner. 
There being no error in the rulings assigned, the judgment 
of the district court must be 

AFFIRMED. 
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Cuaries W. OLANDER, APPELLEE, V. WILLIAM TIGHE 
ET AL, APPELLANTS, 


FriLep January 4, 1895. No, 6255. 


Judgments: Lien on VeENpor’s INTEREST IN LAND: EXECcU- 
TIons. A judgment recovered in the district court against the 
vendor of land which is situate in the county in and for which 
the court is held, who has not, at the time of the recovery of 
the judgment, executed and delivered a deed for the land or re- 
ceived all the purchase money, is a lien upon the interest of the. 
vendor in the Jand, viz , the unpaid purchase money; and a levy 
of an execution issued upon such judgment on the land, anda 
sale thereunder will pass to the purchaser the interest of the 
vendor. 


APPEAL from the district court of Cass county. Heard 
below before CuaPMAN, J. 


Wooley & Gibson, for appellants, cited: Filley v. Dun- 
can, 1 Neb., 189; Dorsey v. Hall, 7 Neb., 465; Uhl v. 
May, 5 Neb. 161; Courtnay v. Parker, 21 Neb., 582. 


H. D. Travis and A. N. Sullivan, contra, cited: Webb 
v, Wynn, 35 Ga., 216; Bank of Cass County v. Morrison, 
17 Neb., 341. 


Harrison, J. 


On March 15, 1892, the appellee herein filed a petition 
in the district court of Cass county in which he alleged, in 
substance, that F. G. Nelson, one of the parties defendant, 
prior to the month of May, 1888, held a contract for con- 
veyance to him by Eugene L. Reed and Josiah Bellows, 
also of defendants, of a certain lot in Riverside addition 
to the city of Weeping Water, which lot was at that time 
unimproved and worth not to exceed $130; that plaintiff 
bought of Nelson an undivided one-half interest in the lot 
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and they took possession and jointly erected a dwelling 
house and placed otlier lasting and valuable improvements 
thereon, and they and their families occupied the house and 
premises as their home; that the purchase price of the lot 
was fully paid on or before September 2, 1889; that after- 
wards (according to the deed introduced in evidence, this 
was on June 17, 1890,) J. H. Bellows and Eugene L. 
Reed executed and delivered a deed for this lot to Nelson: 
and he mortgaged it to a building and loan association to 
secure a loan of $500; and on June 18, 1890, conveyed 
the lot to the appellee; that prior to December 4, 1890, and 
on that date, Eugene L. Reed had no interest or title in or to. 
the lot in controversy; that on the date last mentioned 
Francis N. Gibson of defendants, recovered a judgment 
against Eugene L. Reed in the district court of Cass county 
for the sum of $5,733 and in January, 1892, caused an 
execution to be issued out of said court uporf said judgment 
and levied by the sheriff, who was made a party defendant 
in the case at bar, on the lot owned by Nelson and appellee, 
and that a sale of the lot under the levy of the writ of exe- 
cution, is threatened, which will cast a cloud upon plaint- 
iff’s title and cause him great and irreparable injury. The 
relief asked was that Gibson and the sheriff be restrained 
and enjoined from making the threatened sale of the prop- 
erty and from interfering or intermeddling with appellee’s. 
title to or possession of the lot. Gibson and the sheriff 
filed an answer in which they admitted the recovery of the 
judgment on the date alleged in the petition, the issuance 
and levying of the writ of execution upon the lot described, 

and alleged that at the time this action was brought they 
were proceeding to sell the property for the purpose of ap- 
plying the proceeds in paymeut upon the judgment; that 
at the time of the rendition of the judgment, December 4, 
1889, the title to the property was in Eugene L, Reed, and 
that neither appellee nor Nelson had theretofore paid Reed 
or Bellows for the property and were not then entitled toa 
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conveyance of it to them or either of them. A reply was 
filed by appellee denying the new matter contained in the 
answer. A trial of the issues to the court resulted in a 
finding in favor of appellee, and a decree granting a per- 
petual injunction against the enforcement of “the pretended 
lien of defendant Gibson on lot 1, block 3, Riverside addi- 
tion to Weeping Water, Nebraska,” from which an appeal 
has been perfected to this court. 

The evidence in this case discloses that on the lst day of 
May, 1888, F. G. Nelson and the plaintiff purchased the 
lot. described in the pleading of Reed and Bellows, and a 
contract was then executed by which it was agreed that 
Nelson and plaintiff would pay for the lot the sum of $125 
on September 1, 1889, and when the lot was fully paid for 
a deed was to be executed and delivered to them by the 
other parties. The contract contained further provisions 
in regard to punctuality in, payment of the consideration 
and forfeiture of all rights under it, in case of default in its 
conditions, etc. The plaintiff and Nelson took possession 
of the lot and built thereon a dwelliug house and barr, 
dug a well, and made other improvements and occupied the 
premises, each living in his own agreed portion or rooms 
of the house, and it further appears that Nelson and the 
plaintiff had agreed as to which half of the lot should 
finally belong to them respectively. The plaintiff testifies 
that he paid one-half the consideration September 1, 1889 ; 
but in this connection it further appears that a portion of 
the purchase price was not paid until June, 1890, when the 
lot was conveyed to Nelson and by him mortgaged to a 
building and loan association and then conveyed to the 
plaintiff. The judgment in favor of Gibson and against 
Eugene L. Reed was rendered in the district court of Cass 
county, December 4, 1889, this being the judgment upon 
which the execution was issued and which was levied upon 
the property described in the petition and the enjoining of 
the further enforcement of which is the relief sought in 
this action. 
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The contract for sale of the lot was to both parties, the 
plaintiff and Nelson, and to neither for any particular por- 
tion of it, and neither of them by its terms was to pay any 
allotted share of the purchase price. At the time the judg- 
ment was rendered the legal title was in Reed and Bellows 
and a part of the purchase price was unpaid. The lien of 
the judgment attached to the interest of the party in whom 
the legal title rested when it was rendered, such interest be- 
ing the purchase money which then remained unpaid, and 
a sale under the execution would pass this interest to the 
purchaser. See Courtnay v. Parker, 16 Neb., 311, in which 
it was held, in an opinion written by Maxweut, J.: 
“Where judgment is recovered against one who has agreed 
to sell land but made no deed nor received the whole of 
the purchase money, it is a lien on the vendor’s interest in 
the land, and a purchaser under the judgment is entitled to 
the money remaining unpaid.” For a further opinion in 
the same cause in which the above rule was reaffirmed, see 
21 Neb., 582. In Reynolds v. Cobb, 15 Neb., 378, it was 
held: “A sale of real estate upon execution vests in the 
purchaser all the rights of the judgment debtor at the time 
when the lien of the judgment attached to the land.” (See, 
also, Colt v. Du Bois, 7 Neb., 391; Norfolk State Bank v, 
Murphy, 40 Neb., 735.) It follows that the decree of the 
district court must be reversed and the action ordered dis- 
missed, 

REVERSED AND DISMISSED, 
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Horace HaRt, APPELLEE, V. WILLIAM TIGHE ET AL., 
APPELLANTS. 


FILED JANUARY 4, 1895. No. 6256. 


Judgments: LizeN oN VENDOR’s INTEREST IN LAND: EXECU- 
TIons. The syllabus of the opinion filed at this time in the 
case of Olander v. Tighe 43 Neb., 344, is adopted in this case. 


APPEAL from the district court of Cass county. Heard 
below before CHapMan, J. 


Wooley & Gibson, for appellants. 
HY D. Travis and A. N. Sullivan, contra. 


Harrison, J. 


The facts in this case are substantially the same as in the 
case of Olander v. Tighe, 43 Neb., 344, and the cases were 
briefed and submitted together. The opinion filed at this 
time in that case isapplicable to and adopted in this. The 
decree of the district court is reversed and the action ordered 
dismissed. 

REVERSED AND DISMISSED, 


JosEPH Watson vy. ORANGE A. Roope. 
FiLED JANUARY 4,1895. No. 5037. 


1, Sale of Horse: BREACH OF WARRANTY: ACTION FoR DAM- 
AGES, The law in relation to warranty, applicable to the facts 
in this case, and also to the admissibility of certain parol testi- 
mony in regard to the warranty that the horse was registered, 
having been stated upon a former hearing in this court, and 
being approved and adhered to, will not be restated in the syl- 
labus. 


Vor. 43] JANUARY TERM, 1895. 349 


Watson v. Roode. 


: Instructions. Instructions requested by de- 
fendant in error, and action of trial court in giving them, ap- 
proved. 


3. Witnesses: EvipENcE: InsrructTions, Instructions offered by 
plaintiff in error held properly refused. 


4. Trial: Norres oF TESTIMONY BY JUROR: EXCEPTIONS: REVIEW. 
Where it is sought to present.to the court for determination the 
question of the right of jurors to take notes or copies of por- 
tions of testimony and carry them to their room to be used dur- 
ing their deliberations, and it does not appear from the showing 
of facts made, nor from the record, that the party complaining, 
or his counsel, had no knowledge of such actions of the jurors 
before they retired or before they returned their verdict, the 
showing is insufficient to present the main point for considera- 
tion and decision. 


5. Costs: ORDER FoR SECURITY: REVIEW: HaRMLESS ERROR. 
A defendant, during the pendency of an action in which plaint- 
iff had given security for costs, made a motion for an order to 
the plaintiff requiring him to furnish additional security for 
costs. Held, That after judgment rendered against defendant, 
including costs, it will not be reversed because of the denial of 
such motion, as it is not prejudicial or injurious to the rights of 
defendant. 


Error from the district court of Gage county. Tried 
below before Broapy, J. . 


The opinion contains a statement of the case, 


ZR. S. Bibb, for plaintiff in error: 


There is no warranty of soundness in the instrument 
sued on. , 

When a party sells a horse and warrants as to particular 
defects, his warranty is confined to those defects. (Rich- 
ardson v. Brown, 1 Bing. [Eng.],344; Budd v. Fairmauer, 
8 Bing. [Eng.], 48, and cases cited; Anthony v. Halstead, 
37 L. T., 0. s, [Eng.], 338; Benjamin, Sales [ed. 1889], 
sec. 935.) 

The taking of notes by the juror was error. (Cheek v, 
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State, 35 Ind., 492; Eden v. Lingenfelter, 39 Ind., 19; 
Lotz v. Briggs, 50 Ind., 346; Watson v. Davis, 7 Jones Law 
[N. Car.], 178; Burton v. Wilkes, 66 N. Car., 604.) 


J. E. Bush, also for plaintiff in error. | 
Griggs & Rinaker and Alfred Hazlett, contra: 


The statement in the warranty as to the effect of the in- 
jury to the horse must be held to be such a guaranty as to 
make the seller liable in damages, in case the horse should 
be lessened in value because of the injury. While the in- 
jury was one that left its outward sign, easily to be ob- 
served, its effect was internal, and hence the purchaser was 
not charged with notice of its extent. (Shewalter v. Ford, 
34 Miss. 417; Fisher v. Pollard, 2 Head [Teun.], 314; 
Thompson v. Botts, 8 Mo., 710; Callaway v. Jones, 19 
Ga., 277; Watson v. Roode, 30 Neb., 264; Benjamin, Sales, 
p. 611.) 

The warrantor should not be permitted to vary his war- 
ranty by parol. (Pinney v. Andrus, 41 Vt., 631; First 
Nat. Bank of Kansas City v. Grindstaf, 45 Ind., 158; 
Fletcher v. Young, 69 Ga., 591; Benjamin, Sales, p. 611.) 

In the absence of a showing to the contrary it will be 
presumed that the defendant consented to the taking of 
notes by the juror. (Long v. State, 95 Ind., 481; 2 Thomp- 
son, Trials, sec. 2585.) 

A party who sees a juror taking notes and does not ob- 
ject is not entitled to a new trial on that ground. ( Wai- 
son v. Walker, 23 N. H,, 472; Little Schuylkill Navigation, 
Railroad & Coal Co.v. Richards’s Administrator, 57 Pa. 
St., 142; Grego. Blake, 16 Ia., 222; Mercer v. Harris, 4 
Neb., 85.) 


Harrison, J. 


In an action which defendant in error had commenced 
in the district court of Gage county there was filed in his 
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behalf February 3, 1887, an amended petition, which was 
in words and figures as follows: 

“1, The plaintiff complains of the defendant for that on 
the 18th day of November, 1884, the defendant, as an induce- 
ment to plaintiff to purchase from him, said defendant, a cer- 
tain imported black stallion called Knight of the Shires, for 
the sum of $2,000, said defendant warranted the said horse 
to be a foal getter and sound in every respect, except an en- 
largement of said horse’s bag, which was caused by a kick, 
and represented the said horse as being then and there 
sound; that the title to the same was clear, and that said 
horse was registered in the stud book of England, as well 
as his dam and sire, and would furnish the secretary’s re- 
ceipt for such pedigree; and plaintiff, relying on said war-» 
ranty and statements, purchased said horse from the defend- 
ant for the sum of $2,000 then duly paid. 

“2, Plaintiff avers that said horse, at the time of said 
sale, was unsound in this, that the enlargement of said 
horse’s bag was hernia at the time of said sale, and in no 
way was he free from difficulty or trouble, and was of no 
value whatever; that one testicle of said horse was mashed 
and completely ruined, and was of no benefit to the said 
horse, and on account of said hernia, mashed testicle, and 
urethral gleet, all of which the said horse had at the time of 
the purchase, combined, caused the death of said horse, to- 
wit, on the 16th day of June, 1886. 

“3. Plaintiff avers that the pedigree of said horse was 
not as warranted by the defendant, and that the said de- 
fendant never has furnished the secretary’s receipt for such 
pedigree as agreed to have been done on the part of the 
defendant. 

“4, Plaintiff avers that said horse was not a good foal 
getter, and by reason of the above premises plaintiff has. 
sustained damages in the sum of $5,000. 

“Wherefore plaintiff prays judgment against said de- 
fendant for the sum of $5,000, together with costs of suit.” 
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To this the plaintiff in error filed an answer, in which 
he admitted the sale of the stallion to defendant in error on 
the day stated, and further answered as follows: 

“Defendant denies that the sum of $2,000, or any other 
sum, was paid by the plaintiff to the defendant for said 
horse, but alleges that plaintiff merely exchanged the said 
horse, Knight of the Shires, for a certain jack, a horse, 
and a town lot in the town of Wymore, Nebraska, and the 
plaintiff’s note for $600, and that the said plaintiff finally 
traded to this defendant for said note a couple of mares 
and a couple of colts; that no money was ever received by 
defendant from plaintiff for said horse, and that the value 
of all the property received by defendant in the exchange 

did not exceed the sum of $700; that the amount of $2,000 
was fixed by plaintiff and defendant as a trading price, the 
same being fictitious and wholly regardless of the true value 
of the property exchanged, and largely in excess of the 
same. 

“3. Defendant further answering says that he denies 
that he warranted the said horse as alleged in plaintiff's 
petition, and this defendant denies that the plaintiff relied 
apon any warranty or statements made by the defendant, 
or that he was induced thereby to trade for the said horse, 
and defendant alleges that prior to and at the time of the 
trade for said horse the said plaintiff had knowledge that 
the said horse, Knight of the Shires, was not registered in 
the stud-book of Eugland, but that said horse was eligible 
to registry upon the mere payment of the registration fee 
of one pound, or about $5. 

‘Defendant further answering says that he denies each 
and every allegation in said petition contained, not herein 
expressly admitted or denied.” 

The reply to this answer was a general denial. From 
the record and the statements made in the briefs filed in 
this court we gather that the case was tried in the district 
court and a verdict rendered for defendant in error, which 
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on motion for a new trial by the losing party was set aside 
and a new trial ordered. The result of the second trial 
was a verdict and judgment thereon for the same party. 
‘The case was brought to this court on error and reversed 
and remanded. (For opinion see 30 Neb., 264.) In the 
district court, after the case was returned there on March 
2, 1891, there was filed by plaintiff in error a motion to 
require defendant in error to give new and additional se- 
curity for costs. This motion was supported by an affida- 
vit. On hearing, the motion was overruled and an excep- 
tion taken as appears of record. A trial was had to the 
court and a jury on April 4, 1891. The jury returned a 
verdict in favor of defendant in error, in which the amount 
of his damages was assessed at $1,154. A motion for a 
new trial was filed by plaintiff in error, which was sub- 
mitted and overruled, and judgment entered on the verdict. 
To secure a review of the proceedings in the case, since it 
was returned from this court to the district court, counsel 
for Watson have prosecuted error proceedings to this court. 

The warranty upon which this action was founded, and 
for the alleged breach of which the defendant in error was 
given a verdict for damages, was as follows: 

“Dinter, Nes., November 18, 1884. 

“Tn consideration of two thousand ($2,000) dollars, the 
receipt whereof is hereby acknowledged, I have this day 
sold my imported black English draft horse, Knight of the 
Shires, to O. A. Roode, and hereby agree to warrant and 
‘defend the title to said horse from all claims whatsoever ; 
and I also guaranty said horse to be a foal getter, and I 
further state that the enlargement of the horse’s bag was 
caused by a kick, and in no way troubles him, and I fur- 
ther guaranty the said horse to be registered in the stud- 
book of Englaud,—also his dam, as well as sire,—and will 
furnish secretary’s receipt for such pedigree. It is further 
agreed that if said O. A. Roode is unable to pay a note 
bearing even date with this agreement from the proceeds 

27 
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of the first year’s services of said horse, he shall have the 
privilege of another year’s time on two hundred ($200) 
dollars. JOSEPH WaTSON,” 
Counsel for plaintiff in error contend and insist that the 
above instrument does not contain such a warranty, or such 
warranties as are alleged in the petition as the foundation 
of the action; that it is stated in the petition that the horse 
was warranted sound in every respect except an enlarge- 
ment of the bag that was caused by a kick, and that 
there is no such warranty in the contract of sale. It will 
be remembered that the petition further states that the 
' horse was warranted to be a foal getter, and the contract. 
of sale states: “I also guaranty the said horse to be a 
foal getter, and I further state that the enlargement of said 
horse’s bag was caused by a kick and in no way troubles 
him.” The contract of sale may be fairly said to contain 
a warranty, first, of the title to the horse; second, that 
he was a foal getter; third, that the visible, apparent de- 
fect, the enlargement of the bag, was caused by a kick and 
did not trouble him as a foal getter, or.otherwise; fourth, 
that the horse was registered in the stud-book of England. 
It was so construed in the former hearing of this case in 
this court. For the decision then rendered, see 30 Neb., 
264; and to the interpretation then given it we now ad- 
here, firmly believing it to be the correct one. See also the 
cases cited é0 support the rule of law announced, and more 
particularly those in support of the doctrine, where it is 
stated that “the seller may bind himself as against patent 
defects if the warranty isso worded.” That the term “ foal 
getter” meant that the horse would be able to do reason- 
able service in begetting foals, which was the meaning 
ascribed to it in the former decision. See McCorkell v. 
Karhof, 58 N. W. Rep., 913, a late decision by the su- 
preme court of Iowa, where it was held: “A warranty of 
a stallion sold for breeding purposes, that he was ‘sound 
and healthy, and, with proper handling, a foal getter,’ was 
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a warranty that he could do reasonable service as a foal 
getter, and the requirements thereof were not satisfied 
where, with proper handling, only eight mares out of fifty- 
five served were gotten with foal.” 

The evidence in the case at bar discloses that the horse: 
was purchased for the stud, and that this fact was known: 
to plaintiff in error at the time of the sale, and the war-. 
ranties were asked and given with it in view; that the en- 
largement of the scrotum, or the injury to the horse, from 
whatever cause produced, rendered him almost entirely use- 
less for breeding purposes; that the average percentage of 
colts produced equals sixty-five per cent, or about two-thirds 
of the number of mares served ; that this horse served eighty 
mares during the season of 1885, of which number but fif- 
teen were with foal, and only nine produced living colts, 
and further established that the injury affected the horse 
generally, and he probably died from the effects of it om 
June 16, 1886. The evidence was directed to the issues. 
raised by the pleadings and submitted by the court to the 
jury and amply sustained its findings and the verdict 
rendered. 

There was a warranty that the horse was registered in 
the stud-book of England, and that he was not is admitted. 
During the cross-examination of Roode he was asked, 
“Naw, in answer to Mr. Hazlett’s question, you say you 
relied upon the warranty? A. Yes. Q. Now then, didn’t 
the defendant tell you at that time this horse was not reg- 
istered in the stud-book of England?” This last question 
was objected to by counsel for Roode and the objection was 
sustained and an exception taken, and this ruling is one of” 
the errors assigned. ‘This question was presented to this 
court during a former hearing and then passed upon, It 
was held that the evidence was not competent, and the 
action of the court in rejecting it was sustained for the 
reason that, if received, its effect would be to contradict or 
vary the written contract. After acareful consideration of 
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the subject we are satisfied that the rule aunounced in the 
former decision is the correct one. Counsel contend that 
they were not seeking by the testimony offered, or en- 
deavoring, to contradict or vary the terms of the written 
instrament, but to show that Roode knew the horse was 
not registered and did not rely upon the statement in the 
warranty in reference to the horse being registered. The 
question put to Roode did not ask him for his knowledge 
or lack of knowledge of the fact of the horse being regis- 
tered, but called for a statement made in regard to it by 
the vendor, Watson, during the conversations and negotia- 
tions had prior to the time of the execution of the written in- 
strument and which led up to and the culmination of which 
was its execution. The infirmity of the testimony sought 
to be introduced, and the reason for its exclusion, was that 
it was a part of the transaction between the parties and be- 
came merged in the written contract, and that its admission 
would directly contradict and render of no effect one ma- 
terial portion of the written contract. The general rule 
that such testimony will not be received is well settled. 
For cases more particularly applicable see Smith v. Taylor, 
23 Pac. Rep. [Cal.], 217; Koerper v. Jung, 33 Ill. App., 
144, 

This also disposes of the assignment of error in which 
complaint is made of the refusal of the trial court to give 
instractions numbered eight and fourteen, requested by 
plaintiff in error, as they referred to the same subject- 
matter as the testimony which was excluded by the court, 
and which we have determined was properly withheld from 
the consideration of the jury; and if the evidence was in- 
competent it follows that instructions upon the same points 
were improper and the refusal to give them not erroneous, 
Complaint is made that instructions five and six, requested 
on the part of Roode and given by the court, were defective 
and should not have been read to the jury. These two in- 
structions were upon the warranties as embodied in the 
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writing introduced in evidence and the breach of them, and 
we think were applicable to the issues presented by the 
pleadings and to which the evidence adduced in the case 
was directed, and fairly submitted such elements of the ac- 
tion to the jury, and that there was no error committed in 
giving them. 

Under the assignment that “the court erred in overrul- 
ing the motion for a new trial” it is stated by counsel that 
the motion should have been granted for the reason, if for 
no other, that the jury took notes of the testimony and 
copied the warranty, and took them tothe jury room. For 
the facts in regard to this assignment we are referred to 
the affidavit of J. E. Bush, which is as follows: 

“J, E. Bush, after being duly sworn, upon oath deposes 
and says that he is one of the above named defendant’s at- 
torneys in the above entitled action and assistant in the 
trial of said action at the present term of this court; and 
that during the trial of said action members of the jury 
took notes of the testimony introduced on the part of the 
plaintiff, and took with them such notes so taken, to their 
room, and had them while they were deliberating upon their 
verdict in said action; that one of the jurors upon said ac- 
tion copied the warranty which plaintiff introduced in evi- 
dence, and took said copy with him into the jury room, and 
had the same in the jury room while the jury was consid- 
ering upon the verdict in said action.” 

It will be noticed that there is no statement in the affi- 
davit of which the above is a copy that neither plaintiff 
in error nor his counsel knew, at the time of the trial and 
prior to the retirement of the jury, that some of the jurors 
were taking notes of the evidence, or that they carried such 
notes to the jury room. If error for the juryman or jurors 
to take notes of the evidence and carry tlem to the jury 
room for use during their deliberations, which we do not 
decide, “in order to make the fact of such conduct availa- 
ble as ground for a new trial, * * * no objection 
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having been made in court, it must appear that not only 
the defendant, but also his counsel, was not aware that the 
juror took the notes, and in the absence of a showing to the 
contrary it will be presumed that they knew it and con- 
sented to it.” (Thompson, Trials, sec. 2585, and cases cited.) 

The only other assignment of error which is argued in 
the briefs filed in behalf of plaintiff in error is that the 
court erred in overruling defendant’s motion for additional 
security for costs. In stating the case we made mention of 
this motion and the affidavit in support of it. It may be 
true that the court erred in overruling this motion; but if 
so, the plaintiff in the district court having prevailed, and 
judgment having been rendered against the defendant, in- 
cluding costs, the fact that such motion was overruled 
ought not to work a reversal of the judgment, as it has in 
no manner injured him or prejudiced his rights. (Interna- 
tional & G. N. RB. Co. v. Williams, 18 S. W. Rep. [Tex.], 
700.) 

There is quite a number of other errors assigned in the 
petition, but as they are not referred to or noticed in the 
argument, according to the settled rule of this court, they 
will be deemed waived. 

AFFIRMED. 


Peter W. Rose v. Lionet C. Burr. 
FILED JANUARY 4, 1895. No. 5708. 


1. Appeal: Motion Docket: Notice or Motion: Exception 
TO RuLING. Where from the journal entry of the hearing of a 
motion if appears that an exception was noted by a party to the 
ruling of the court on such motion, it will be presumed that the 
party was present at the time of the hearing, or represented by 
counsel, 
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2. Ruling on Motion to Reinstate Appeal: Rrevirw: Ap- 
PEAL Bonp. An appeal was taken to the district court from the 
judgment of a justice of the peace. The appellee filed a motion 
by which he sought to have the appellant furnish additional ap- 
peal bond, which was sustained, and he was allowed a definite 
time within which to give such undertaking, but did not do so 
within the time allowed, when the appeal was dismissed on mo- 

, tion of appellee. Ata subsequent term of the court appellant 
filed a motion, the object of which was to have the appeal re- 
instated, and supported the motion by affidavits. Held, That 
on a consideration of the showing made in such affidavits, in 
connection with tbe facts attending the prior hearivgs and 
orders in the case, the refusal to reinstate the appeal was not an 
improper exercise or abuse of the discretion of the court and not 
erroneous. 


Error from the district court of Lancaster county. 
‘Tried below before Haut, J. 


Sawyer, Snell & Frost, for plaintiff in error, cited: Berg- 
gren v. Berggren, 24 Neb., 764; King v. Jackson, 25 
Neb., 466. 


Pound & Burr, contra. 


HARRISON, J. 


The defendant in error commenced an action against the 
plaintiff in error before a justice of the peace in Lancas- 
ter county, in which judgment was rendered in his favor, 
from which judgment an appeal was taken to the district 
court by the plaintiff in error. The transcript was filed in 
the district court July 10, 1891, and the appeal bond, and 
other papers in the case, July 30, 1891. It appears that at 
this time, of the rules of practice which had been adopted 
and were in force in the district court the twenty-first read 
as follows: “A motion docket will be furnished for the 
use of the bar, and the filing éf a motion and the entry in 
such docket of notice of the motion or of the hearing of 
a demurrer and entering the title of the cause in which it 
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is filed, with date of entry, together with a brief statement 
of the object of the niotion and the names of the attorneys 
of record in the cause, for twenty-four hours before the 
morning of motion day, shall be notice thereof to the op- 
posite party in all cases where a different notice is not re- 
quired by statute.” 

In the record is the following copy of an entry of a mo- 
tion to require the plaintiff in error to furnish additional 
appeal undertaking: 

“Pound & Burr. Lionel C. ae for additional 


security on appeal 


bond. 


Sustained 


by aie} L.C. Burr.” 
“Filed July 7, 1891. vits of 

This motion was heard October 1, 1891, the tenth day 
of a term of court, the journal entry of the proceedings 
and order made at the time being as follows: ‘‘ This cause 
now comes on to be heard upon the motion of the plaintiff 
to require the defendant to give additional security on the 
appeal bond herein, and after due consideration the court 
sustains said motion, and the said defendant is hereby or- 
dered to give additional security on said appeal bond within 
twenty days from this date, and that in default thereof 
this action to stand dismissed, to which the said defendant 
duly excepts.” A copy of a journal entry of what was 
further done in the case shows that on October 24, 1891, 
the appeal was dismissed on motion of defendant in error, 
plaintiff in error having failed and neglected to give addi- 
tional appeal bond. Nothing further was done in the case 
until the next term of court, at which time a motion was 
made by plaintiff in error, the object of which was to ob- 
tain a reinstatement of the appeal. This motion was sup- 
ported by affidavits and upon hearing was overruled. To 
obtain a review of the action of the district court, by 
which it refused to reinstate the appeal, this error proceed-. 
ing has been prosecuted to this court. 


v. 
“A, J. Sawyer. Peter W. Rose. 
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It will be remembered that the journal entry of the 
hearing of the motion to require additioual security to be 
furnished, states that the defendant (plaintiff in error) ex- 
cepted to the order then made. If he was present by him- 
self or any one of his counsel to note his exceptions, it was 
sufficient notice of the order entered and what would fol- 
low if he failed to comply with the requirements of the 
order. We have examined and considered the affidavits 
filed with the motion to set aside the dismissal and again 
place the appeal on the docket of the court, and when 
viewed in connection with all the facts and circumstances 
attendant upon the first hearing and order and further pro- 
ceedings in the case, we do not think there was any im- 
proper exercise or abuse of the discretion of the court in 
refusing to reinstate the appeal. 

AFFIRMED, 


Oscar C. RAGAN, APPELLEE, v. CHARLES A, MorriLtn 
ET AL., APPELLEES, IMPLEADED WITH HARGREAVES. 
BROTHERS, APPELLANTS, 


FILED JANUARY 4, 1895. No. 4835. 


Appearance: WaIver or JuRispiction. The question whether 
or not the district court has jurisdiction of the subject of the ac- 
tion and of his person cannot be raised by one who, in respect 
to such subject, has voluntarily appeared and presented his claim 
by proper pleading for adjudication by such court, 


AppreaL from the district court of Seward county. 
Heard below before Smiru, J. 


A. J. Cornish, for appellants. 


D.C. McKillip, 8. H. Sedgwick, Colman & Colman, and 
Harwood, Ames & Kelly, contra. 
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Ryay, C. 


This action was begun by Oscar C. Ragan in the dis- 
trict court of Seward county, to have it decreed that the 
southwest quarter of section 19, in township 11 north, range 
1 east, 6th principal meridian, was unaffected by a lien as 
incidental to either of two judgments, one of which was 
in favor of Tootle, Hosea & Co., the other in favor of 
Charles A, Morrill, These judgments had been rendered 
against John O’Donnell while he was the owner of the 
afuresaid property, and while he and his family were in 
possession thereof, claiming the same as their homestead. 
These judgment creditors made a showing that Har- 
greaves Bros. had two mortgages on the premises above 
described, by virtue of which said judgment creditors were 
entitled to certain rights, and they therefore, by motion, 
asked that Hargreaves Bros. should be made defendants as 
necessary parties. This motion was sustained, and after- 
wards Hargreaves Bros. appeared and answered the cross- 
petition of Tootle, Hosea & Co. and that of Charles A. 
Morrill. In these cross-petitions no claim of lien had been 
asserted by virtue of the judgments alone, and consequently 
the district court, before Hargreaves Bros. had been made 
. defendants, had decreed the relief prayed in the original pe- 
tition so far as to determine that said judgments by their 
own force created no lien. The controversies thencefor- 
ward were simply as to the rights of the creditors of the 
firm of O’Donnel!l Bros., which firm had been composed of 
John and James O’Donnell. Tootle, Hosea & Co. and 
Charles A. Morrill obtained their judgments not only 
against John O’Donnell as above recited, but as well against 
James, the indebtedness in each instance having been in- 
curred by the firm of O’Donnell Bros. for goods sold said 
firm while it was engaged in the retail mercantile business 
in the towns of Waco and Utica. It is unnecessary, in this 
particular connection, to state what facts were set out in the 
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cross-petition of Tootle, Hozea & Co. and that of Charles 
A. Morrill, The responsive answers and cross-petition of 
Hargreaves Bros. in ihe first place contained a general de- 
nial of the averments of the cross-petition of Tootle, Hosea 
& Co. and of Charles A. Morrill, except as afterwards the 
correctness of some of the statements of said cross-petitions 
should be admitted. Following the above denials the an- 
swer and cross-petition of Hargreaves Bros. admitted that 
John O'Donnell and his wife had executed their promissory 
. note to Hargreaves Bros., as trustee for certain creditors of 
the said John O’Donnell, for the sum of two thousand dol- - 
lars, secured by the mortgage of the makers of said note on 
the real property hereinbefore described, and that there 
had been paid on said note the sum of eight hundred dol- 
lars and the interest on that payment. Hargreaves Bros. 
further alleged that as trustee for said creditors said firm 
had received one hundred and fifty dollars cash on said two 
thousand dollar note, when, at the request of the benefi- 
ciaries, the said Hargreaves Bros., as trustee, sold and in- 
dorsed said note, on which there was at the time due the 
sum of eighteen hundred and fifty dollars and interest, and 
distributed said payment of one hundred and fifty dollars 
and the proceeds of the sale of said note among the benefi- 
ciaries for whom the firm of Hargreaves Bros. was trustee, 
whereby said trust was fully discharged, and that after- 
wards, by reason of its liability as indorser on said note, 
the firm of Hargreaves Bros. had been compelled to take 
up said note, wherefore they alleged that said firm, as the 
owner of said note, was entitled to avail itself of the mort- 
gage given as security for the payment thereof. There 
were then made the ordinary averments necessary to show 
that the right of foreclosure existed, and said foreclosure 
was accordingly prayed by Hargreaves Bros. as the owner 
of said note. By replies the facts averred affirmatively by 
Hargreaves Bros. were denied. 
It is not entirely clear, though from the record it ap- 
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pears highly probable, that for the satisfaction of the Har- 
greaves Bros.’ mortgage on the real property, such real 
property had been sold and the proceeds thereof paid into 
the hands of the clerk of the district court aforesaid, be- 
fore any other creditors of O’Donnell Bros. by interven- 
tion became parties to the action. The probability just 
spoken of has its main support in the fact that some time 
after there had been filed the above answer and _ cross- 
petition of Hargreaves Bros., the firm of Raymond Bros, 
& Co., that of Montgomery & Colton, and that of Allen - 
Bros. having first obtained leave to intervene, filed cross- 
petitions, in each of which it was alleged, and thencefor- 
ward seems to have been accepted as true, the fact that such 
payment had been made to the clerk aforesaid. In each 
cross-petition just referred to there were averments that the 
amount for which Hargreaves Bros. sought a foreclosure 
was a trust fund in which each of the cross-petitioners 
was beneficially interested, and that by a violation of its 
duties and obligations as trustee the said firm of Har- 
greaves Bros. had rendered itself liable for the entire claim 
held by each cross-petitioner against the firm of O’Don- 
nell Bros., and each cross-petition last named contained a 
prayer accordingly. After the filing of the cross-petitions 
by the intervenors the firm of Hargreaves Bros. demurred 
to each of them for the reasons following: “First, the 
court has no jurisdiction over the subject of the action or 
over the person of these defendants; second, there is a de- 
fect of parties, both plaintiff and defendant; third, several 
causes of action are improper!y joined; fourth, the cross- 
petition does not state facts sufficient to constitute a cause 
of action.” 

There has been no suggestion in argument which would 
indicate how there was either a defect of parties or the 
misjoinder of causes of action, and, unaided by such sug- 
gestion, we have been unable to discover any ground for 
these assignments. By the answer and cross-petition of 
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Hargreaves Bros. that firm voluntarily became a party 
to this action, without objection, for the purpose of fore- 
closing the mortgage which had been given them by John 
O’Donnell and his wife on the land with reference to which 
this action was originally brought. It was also by said 
answer and cross-petition made to appear that with respect 
to the whole transaction between Hargreaves Bros. and 
O’Donnell Bros. the firm first named sustained the relation 
of trustee towards the creditors of the firm last named, 
After this it was too late for Hargreaves Bros. to insist by 
demurrer, or, as was afterwards attempted, by answer re- 
spectively to the cross-petitions of Charles A. Morrill, 
Tootle, Hosea & Co., Raymond Bros. & Co., Montgomery 
& Colton, and Allen Bros., that the district court of Sew- 
ard county had no jurisdiction of the subject of the action 
or over the persons of the defendants. No recapitulation 
is deemed necessary to demonstrate that there were suf_i- 
cient facts stated to constitute a cause of action against 
Hargreaves Bros. by each of the parties who sought relief 
as against said firm. 

On trial of the issues finally joined there was a decree 
finding in favor of the cross-petitioners respectively, and 
granting the relief prayed by them against Hargreaves 
Bros. It would subserve no useful purpose to review in 
detail the evidence, upon consideration of which this decree 
was entered, It was as conflicting as could well be imag- 
ined in respect to the several issues of fact tried. Under 
such circumstances this court will not interfere with the 
conclusions reached by the trial court. The judgment of 
the district court is 

AFFIRMED. 


Norvat, C. J., took no part in the consideration of the 
above case. 
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Witson A. WELLS, APPELLANT, v. Davin Crty Imu- 
PROVEMENT COMPANY ET AL., APPELLEES, 


FILED JANUARY 4, 1895, No. 4694. 


1. Review: ConFLiircrine EvIDENCE. When the only question on 
appeal presented is the sufficiency of disputed evidence to sus- 
tain the findings of fact made by the district court, the judg- 
ment appealed from will be affirmed. 


2. Mechanics’ Liens: Sworn STaTEMENT: TIME TO FILE. A 
subceutractor is entitled to no lien for material unless affiirma- 
tively he establishes by proof that within sixty days from the 
date whereon the last item of material was furnished by him he 
filed in the proper office a sworn statement, in compliance with 
the requirements of section 2, article 1, chapter 54, Compiled 
Statutes. . 


APPEAL from the district court of Butler county. Heard 
below before Post, J. 


A, J, Evans, Matt. Miller, and Reese & Gilkeson, for 
appellant. 


Steele Bros. and F. I. Foss, contra, 


Ryay, C. 


This action was brought for the foreclosure of a lien for 
lumber and other material sold by appellant to B. P. Fi- 
field, who had contracted to build the hotel now known as 
the Perkins House, in David City. There was judgment 
in the district court of Butler county in favor of the de- 
fendants. Appellant’s relation to the owner of the hotel, 
the David City Improvement Company, was that of sub- 
contractor. To enable him, therefore, to assert his claim 
for a lien on the improved property, it devolved on him to. 
show that the last item of his cccount was not more than 
sixty days previous to the the date on which his affidavit 
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‘for a lien was filed. (Sec. 2, art. 1, ch. 54, Comp. Stats.) 
The date on which this sworn statement for a lien in this 
case was filed was September 14, 1888. To its binding 
force it was therefore necessary that there should have ac- 
crued a part of the account as late, or later than July 16, 
1888. There was a great deal of evidence introduced as 
to the material having been furnished on July 16th and 
25th, respectively, for the construction of the hotel. It 
seems from this evidence to have been quite satisfactorily 
established that neither of these two items was furnished 
Mr. Fifield by plaintiff for use in the hotel, and that snch 
part as may have been so used was purchased by a tenant 
for his own benefit after the improvement company had 
refused to make the improvements which he desired. 
Upon evidence which was conflicting, certainly with no 
preponderance in favor of appellant, the district court 
found “that the allegations of plaintiff’s petition were not 
true, and that plaintiff’s pretended lien was not filed within 
the time required by law,” ete. Under such circumstances 
no citation of authorities is necessary to sustain the rule, 
well known and uniformly followed, that when the evi- 
dence is merely conflicting the judgment of the district 
court will not be disturbed, when the sole question pre- 
sented is as to the sufficiency of the evidence to sustain the 
judgment appealed from, The judgment of the district 
court is 
AFFIRMED. 


Post, J., having presided in the district court, took no- 
part in the determination of the above cause in this court. 
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ANDREW J. JOHNSON v. WinuIaAM I. HARDY ET AL, 


FILED JANUARY 4, 1895. No. 5710. 


Ejectment. “In ejectment by a tenant in common against a person 
in possession without right, the plaintiff can recover only to the 
extent of his title.’? Crook v. Vandervoort, 13 Neb., 505, overruled; 
Haitis v. Boggs,19 Neb., 698, and Kirk v. Bowling, 20 Neh., 260, 
reaffirmed. 


Error from the district court of Lancaster county. 
Tried below before Hatt, J. 


Ricketts & Wilson, for plaintiff in error. 
Abbott, Selleck & Lane, contra. 


Raagay, C, 


This is an action of ejectment brought by William E. 
Hardy and Cora K. Pitcher against Andrew J. Johnson in 
the district court of Lancaster county. Hardy and Pitcher, 
in their petition, alleged that they were the owners of and 
had a legal estate in lot 1, block 2, in J. O. Young’s South 
Addition to East Lincoln, and were entitled to the immediate 
possession thereof; and that Johnson had held the posses- 
sion of said real estate against them since the Ist day of 
May, 1890. The answer of Johnson was a general denial, 
the statute of limitations, and adverse possession of the 
property for more than ten years prior to the bringing of 
the suit. Hardy and Pitcher had a verdict and judgment, 
and Johnson brings the case here on error. 

The petition in this case was filed on the 17th day of 
September, 1890, and summons duly issued. This sum- 
mons was returned on the 29th of September, 1890, not 
served because Johnson could not be found in the county, 
On the 9th of February, 1891, an alias summons was Issued 
for Johuson, which was duly served on him. This action, 
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then, was commenced against Johnson on the 9th day of 
February, 1891, the date of the alias summons which was 
served on him. (Section 19, Code of Civil Procedure.) The 
undisputed evidence in the case is that Cora K. Pitcher 
conveyed her interest in the property in question to one 
Thomas P. Kennard by a deed on October 27, 1890, which 
deed was duly witnessed, acknowledged, and recorded in the 
office of the recorder of deeds of Lancaster county on No- 
vember 6, 1890. At the time this suit was brought Cora 
K. Pitcher had no interest whatever in the premises in con- 
troversy; and, for the purposes of this case, it may be said 
that at the time the suit was brought the premises were 
owned by William E. Hardy and Thomas P. Kennard as 
tenants in common. 

On the trial of the case Johnson requested the district 
court to charge the jury that if they should find from the 
evidence that prior to the 9th of February, 1891, Cora K. 
Pitcher had parted with her interest in the property in 
controversy, the plaintiffs could not recover in the action. 
The court refused to give this instruction, and charged 
the jury as follows: “Plaintiffs claim to own and to have 
the legal title to the premises in controversy together, 
and are in law called co-tenants. If you find from the 
evidence that prior to the 9th day of February, 1891, 
either of the plaintiffs to this action conveyed and parted 
with any or all of his or her interest in said premises, and 
if you should find from the evidence that the plaintiffs, or 
either of them, at the commencement of this action, were 
the owners of a portion only of said premises, and had the 
legal title thereto, and were entitled to immediate possession 
thereof, then you are instructed that you should find for 
the plaintiffs, or either of them, to the extent which the 
testimony shows their or either of their interest in the said 
premises to be.” The jury found “that the plaintiffs have 
a legal estate in and are entitled to the possession of the 
real property described in the petition,” and the court 

28 
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rendered judgment as follows: “It is therefore considered 
and adjudged by the court that the said plaintiffs, William 
E. Hardy and Cora K. Pitcher, have the legal estate in,. 
and are entitled to the possession of, the premises described 
in the petition.” Here, then, we have a joint suit by 
two parties who allege that they are the owners of certain 
rea] estate, a finding of the jury that the two parties are the 
owners of the real estate, and a judgment pronounced in 
accordance with such finding. As already stated, the un- 
disputed evidence in the case is that prior to the commence- 
ment of the suit Cora K. Pitcher had parted with her in- 
terest in the property. The finding of the jury, then, is 
contrary to the evidence and contrary to the instruction 


given by the court. 

But it is said that this verdict and judgment should not 
be disturbed because the seisin and possession of one ten- 
ant in common are the seisin and possession of the others; 
and that one tenant in common may maintain an action of 
ejectment in his name for the entire premises against a dis- 
seisor thereof. To support this proposition we are cited to 
Crook v. Vandevoort, 13 Neb., 505. In that case this court 
did so decide; but in Mattis v. Boggs, 19 Neb., 698, Crook 
v. Vandevoort was expressly overruled, and the law de- 
clared to be that “In ejectment by a tenant in common 
against a person in possession without right the plaintiff 
can recover only to the extent of his title”? The question 
arose again in Kirk v, Bowling, 20 Neb., 260, and it was 
again held “A tenant in common of real estate can only 
recover in ejectment to the extent of his title.’ The two 
cases last cited are decisive of the question at bar. 

The judgment is reversed and the cause remanded to the 
district court with instructions to permit Hardy to amend 
his petition, if he so desires, by making his co-tenant a 
party plaintiff or defendant, upon paying all the costs in 
the suit up to such time. 


JUDGMENT ACCORDINGLY. 
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Meusssa A. WiLDMAN v. ANDREW J. SHAMBAUGH. 
FILED JANUARY 4, 1895. No. 5403. 


Ejectment: Revirw. The questions of law suggested by plaintiff 
in error in this case not examined, as the evidence fails to show 
that appellant is in anywise interested in any part of the prop- 
erty in controversy. 


Error from the district court of York county. Tried 
below before Bats, J. 


M. M. Wildman and George B. France, for plaintiff in 
error. 


Sedgwick & Power, contra. 


Raa@an, C. 


This is an action in ejectment brought by Melissa A. 
Wildman, against Andrew J. Shambaugh, in the district 
court of York county. Shambangh had a verdict and 
judgment and Wildman prosecutes a petition in error to 
this court, The controversy relates to a part of the south- 
west quarter of section 30, township 12 north, and range 4 
west, of the 6th P.M. This quarter section of Jand con- 
tains,150;8, acres. The government of the United States 
conveyed by its patent this quarter section of land to one 
Latham, Latham conveyed to one Dorsey, by warranty 
deed, a part of the quarter section, describing it as “the 
east half of the southwest quarter,” etc., and Dorsey con- 
veyed tle same land to Shambangh. Latham’s heirs and 
widow conveyed another part of the quarter section to one 
Harlan, describing it as “the west half of the southwest 
quarter,” and Harlan conveyed the same land to David 
Wildman. 

The real controversy in the case then is, what did 


372 NEBRASKA REPORTS. [ Von. 43 


Wildman vy. Shambaugh. 


Latham convey to Dorsey when he made him a deed for 
the east half of the quarter section? Did he convey him 
751% acres, or did he convey him 80 acres off the east side 
of said quarter section of land? 

Thecontention of Melissa Wildman is that Dorsey and his 
grantees, by the deeds mentioned, became possessed of the 
actual one-half only of said quarter section of land,—that 
is, 754%, acres,—while the contention of Shambaugh is that 
the land was conveyed to Dorsey, described by govern- 
mental subdivisions, and that as the quarter section contains 
less than 160 acres, and that as his deed calls for the east 
half of the quarter section according to the United States 
government survey, he took full eighty acres of land. 
There is involved in this case a very important question, 
but we cannot decide it for the reason that there is not in 
this record one syllable of evidence which shows or tends 
to show that Melissa Wildman owns, or has ever owned, or. 
has any claim of title to, either in law or equity, any part 
whatever of this quarter section of Jand. The evidence 
tends to show that David Wildman is the owner of the 
west half of the quarter under conveyances from Latham’s 
heirs, and that Shambaugh owns the east half of the quarter 
under conveyances from Dorsey. The question in the case 

s, if Shambaugh owns the east half of the quarter, how 
many acres of land off the east side of the quarter does he 
own? And if David Wildman owns the west half of the 
quarter section, how many acres of land off the west side 
of the quarter section does he own? Melissa Wildman 
must recover in ejectment, if at all, upon the strength of 
her own title; and since there is an entire failure of the 
evidence to show that she has any interest in any part of 
the real estate in controversy, the judgment of the district 
court must be and is 

AFFIRMED, 
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CHARLES C. CARLETON v. STATE OF NEBRASKA. 
FILED JANUARY 4, 1895. No, 6772. 


1. Murder. The evidence examined, and held sufficient to sustain 
a conviction of murder in the first degree. 


2. Criminal Law: WeIGaT or EVIDENCE: CREDIBILITY oF WIT- 
NESSES. In criminal cases, as in civil, the credibility of wit- 
nesses and the weight to be given their testimony are matters 
for the determination of the jury. It is for the jury to deter- 

. mine whether it is convinced beyond a reasonable doubt of the 
defendant’s guilt, not for the reviewing court to say whether it 
is so convinced. A reviewing court can only inquire whether 
the evidence was sufficient to warrant the jury in finding the 
defendant guilty. 


: CIRCUMSTANTIAL EviDENcE. Where in a criminal case 
the evidence is circumstantial, the circumstances established, 
must, to warrant a conviction, be such as to exclude every rea- 
sonable hypothesis except that of the defendant’s guilt. But 
this rule merely requires the exclusion of such hypotheses as are 
based on circumstances established by theevidence. It does not 
require the jury to acquit because of evidence which, if believed, 
would establish facts consistent with innocence, but which evi- 
dence the jury is justified in disbelieving. 


3. 


: EVIDENCE: RULINGS ON OBJECTIONS. If the evidence 
oftered be legally admissible for any purpose, an objection to such 
evidence should be overruled. Evidence cannot be excluded 
because it is not material to every issue in the case. 


4. 


5. Homicide: SELF-DEFENSE: CHARACTER OF DECEASED: EyI- 
DENCE. Ina prosecution for homicide it is admissible for the 
defendant, having first established that he was assailed by the 
deceased and in apparent danger, to ‘prove that the deceased was 
a person of ferocity and violent disposition, and this tor the pur- 
pose of showing either that the defendant was acting in terror 
and hence incapable of that specific malice necessary to consti- 
tute murder in the first degree, or that be was in such apparent 
extremity as to make out a case of self-defense, or that the de- 
ceased’s purpose in encountering the defendant was deadly. 


: : Such proof must be made by 
evidence of the general reputation of the deceased. It cannot 


be made by proving either specific acts on his part or the opin- 
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ions of witnesses as to his disposition based on their own obser- 
vations. 


7%. 


: EvipeNce. Certain rulings of the trial court on the ma- 
teriality of evidence and the right of cross-examination reviewed 
and the rulings sustained. 


: Instructions. It is the duty of the court to instruct the 
jary on the law of the case, whether requested so to do or not, 
and an instruction or instructions which by the omission of cer- 
tain elements have the effect of withdrawing from the consider- 
ation of the jury an essential issue or element‘of the case is 
erroneous; but when the jary is instructed generally upon the 
law, and when the instructions given do not have the effect 
above stated, then error cannot be predicated upon the failure 
of the court to charge upon some particular phase of the case 
unless a proper instruction was requested by the party com- 
plaining. 


8. 


9. A statement made bythe court in ruling upon 
the evidence, that an instruction of a certain character would 
be given in relation to such evidence, does not excuse a party 


from properly requesting such instruction at the proper time. 
10. 


The failure or refusal of the court to instruct 
the jary must be excepted to in the trial court in order to be 
availed of on error. 


11. 


MALIcE: SELF-DEFENSE. Ifa killing be in 
self-defense, it is not malicious, and if malicious it cannot be 
in self-defense; therefore, where a jury is instructed that a kill- 
ing in self-defense is excusable, the instruction is not erroneous 
because it does not say that such killing is excusable, although 
malicious, the other instructions properly defining malice. 


12. 


An instruction statiug that one cannot avail 
himself of the law of self-defense where, after he has secured 
himself from danger, he takes the life of his assailant in a spirit 
of revenge or for some unlawful purpose, is uot erroneous, the 
rest of the charge plainly stating that the taking of life from 
motives of self-preservation, based on reasonable .rounds of he- 
lief, is not in pursuance of an unlawful purpose. 


13. 


: SELF-DEFEN:#. Where the circumstances war- 
rant the submission to the jury of the theory of self-defense, it 
is not error to charge that if the defendant provoked the diffi- 
culty for the purpose of wreaking vengeance on the deceased he 
cannot avail himself of the law of self-defense, there being no 
direct evidence of such an attack, but circumstances being such 
as to warrant the inference of one. 
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14. 


: REASONABLE DousT. Where a charge distinctly 
states that to warrant a conviction the state mast make out the 
whole case beyond a reasonable doubt, it is not necessary to re- 
peat in every instruction the degree of proof required. 


‘15. 


: Instructions in a case are to be construed to- 
gether, and if when so construed they state the law applicable 
to the case without confusion or conflict, a single instruction is 


not erroneous because in itself incomplete. 


16. Murder: Purpos—E: Mauick. Where a person has actually 
formed the purpose maliciously to kill another, and has delib- 
erated and premeditated upon it before committing the offense, 
this constitutes murder in the first degree. The length of time 
that intervenes between the time such purpose is formed and its 
execution is not material. 


217. 


: INSTRUCTIONS. It is not error to instruct the jury that 
it is sufficient to constitute murder in the first degree, “‘ if there 
was such design and determination to kill distinctly formed in 
the mind at any moment before or at the time the blow was 
struck,’’ where the remainder of the instruction properly defines 
purpose, deliberation, and premeditation, states that the pro- 
posed act must have been deliberated and premeditated upon be- 
fore it was committed, and it is evident that the language quoted 
referred to the existence of the purpose and not the time of its 
formation. 


‘ 


18, Instructions, A repetition of a proposition of law in the 
instructions is not reversible error unless it appears that such 
repetition might operate to the prejudice of the accused. 


19. : WEIGHT OF EVIDENCE. Itis not error to charge the jury 
that in weighing the testimony of the defendant they should 
fally and fairly consider whether it is true and made in good 
faith, the terms “true” and “made in good faith” being in 
such case synonymous, and, therefore, not implying that the 
testimony should be rejected, although true, if not “ made in 
good faith.’’ 


20. Criminal Law: REAsonABLE Doust. The following instrac- 
tion held not erroneous: ‘‘ The jury are instructed that a rea- 
sonable doubt is a term often used, probably well understood, 
but not easily defined. It is not every possible doubt, because 
everything relating to human affairs and depending on moral 
evidence is open to some possible doubt. It is that state of the 
case which, after the entire comparison and consideration of all 
the evidence, leaves the minds of the jurors in that condition 
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that they cannot say and feel that they have an abiding convic- 
tion to a moral certainty of the truth of the charge. If upon 
the proof there is reasonable doubt remaining, the accused is en- 
titled to the benefit of it by an acquittal, for itis not sufficient 
to establish a probability, though a strong one, arising from the- 
doctrine of chances, that the facts charged are more likely to be 
trne than the contrary, but the evidence must establish the facts 
to a reasonable aud moral certainty,—a certainty that convinces 
and directs the understanding and satisfies the reason and judg- 
meni of those who are bound to act conscientiously upon it. 
This is proof beyond a reasonable doubt, because if the law, 
which mostly depends upon considerations of a moral nature, 
should go farther than this and require absolute certainty, it 
would defeat criminal prosecutions altogether. A reasonable 
doubt does not consist of possible or conjectured doubis. If 
after a careful, impartial, and candid consideration of all the 
evidence in this case the jury have an abiding conviction of the 
guilt of the defendant, and are fully satisfied of the truth of the 
charge against him, then they are satisfied beyond a reasonable 
doubt.” 


: INSTRUCTIONS, A judgment will not be reversed be- 
cause an instruction was somewhat argumentative in its nature, 
when the argument consisted simply of stating a reason for a 
rule of law, there being no comment upon the facts and no ap- 
peal in any manner to the jury. 


21. 


22. New Trial: Misconpucr or Partigs. Where a new trial is- 
asked for on the ground of misconduct of parties, jurors, or 
witnesses, and the evidence is conflicting as to the existence of 
such misconduct, the finding of the trial court will not be dis- 
turbed. 

23. Misconduct of Juror. A verdict should not be set aside be- 
cause & juror, before the jury was sworn, was found with liquor 
in his possession, it not being established that he was intoxi- 
cated, or that after his acceptance usa juror he partook thereof. 


Error to the district court for Dodge county. Tried 
below before MarsHatt, J. | 


The facts are stated by the commissioner. 


Frick & Dolezal, for plaintiff in error: 


The admission of evidence for only one purpose was erro- 
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neous, because not followed by a proper instruction Jimit- 
ing it to that purpose. (Scott v. McKinnish, 15 Ala., 662; 
Letton v. Young, 2 Met. [Ky.], 558.) 

The presumption of innocence remains with the defend- 
ant in a case where self-defense is interposed, and the bur- 
den of proof never shifts from the state to the defendant. 
(Gravely v. State, 38 Neb., 871.) 

Where any fact or group of facts or circumstances are 
such as to bé capable of two inferences, one in favor of 
guilt and the other in favor of innocence, the latter infer- 
ence must be drawn and held until it is overcome by other’ 
proof. (Dreessen v. State, 38 Neb., 375; McNamee v. State, 
34 Neb., 288.) 

A reviewing court in a capital case should take conflicting 
evidence and inference and sift the case without reference 
to the verdict. (Staté v. Goodson, 12 8. E. Rep. [N. Car.], 
329; Raggio v. People, 26 N. E. Rep. [Tll.], 877; War- 
ren v. State, 16 8. W. Rep. [Tex.], 747; Edwards v. State, 
26 Pac. Rep. [Wash.], 258; State v. Billings, 46 N. W. 
Rep. [Ia.], 862; State v. Blackville, 11 8. E. Rep. [N. 
Car.], 284; Westbrook v. People, 18 N. E. Rep. [Iil.], 
304.) 

Instructions on all matters in issue were necessary whether 
requested or not. (State v. Matthews, 20 Mo., 55; State v. 
Stonum, 62 Mo., 596; Sandwich Alfg. Co. v. Shiley, 15 
Neb., 111; 11 Am. & Eng. Ency. Law, 251; Milton 
v. State, 6 Neb., 137; Grim v. Robinson, 31 Neb., 540; 
Gilbert v. Merriam, 26 Neb., 194; City of Plattsmouth v. 
Boeck, 32 Neb., 301.) 

Instructions sixteen, seventeen, eighteen, and nineteen, 
relating to self-defense, were erroneous. (Ballard v. State, 
19 Neb., 609; Varnell v. State, 9 S. W. Rep. [Mo.], 65. 
Alexander v. State, 7 S. W. Rep. [Tex.], 867; Tingle v. 
Commonwealth, 11 8. W. Rep. [Ky.], 812; Gonzales v. 
State, 12 S. W. Rep. [Tex.], 733; Smith v. Commonwealth, 
16 S. W. Rep. [Ky.], 187; Franklin v, State, 18 S. W. 
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Rep. [Tex.], 468; Bonner v. State, 15 S. W. Rep. [Tex.], 
821; Nalley v. State, 17S, W. Rep. [Tex.], 1084.) 

An erroneous instruction is not cured by giving in the 
charge a good instruction on the same point. (MePherson 
v, Wiswell, 19 Neb., 117; Fitzgerald v. Meyer, 25 Neb., 
77; Wasson v. Palmer, 13 Neb., 376; Ballard v. State, 

19 Neb., 610; Selden v. State, 18 S. W. Rep. [Ark.], 
459.) 

The tenth instruction is erroneous because it misstates 
the law as to deliberation and premeditation and omits to 
submit the question of the excitement of defendant. It is 
erroneous because, by three times repeating the shortness 
of the time of deliberation and premeditation, the court 
made that principle too prominent. (Zimmerman v, State, 
14 Neb., 568; Sherrar v. State, 17 8. W. Rep. [Tex.], 
$21; Reyons v. State, 22 S. W. Rep. [Tex.], 590; 2 
Thompson, Trials, secs. 2330, 2331; Tillery v. State, 5 
S. W. Rep. [Tex.], 842.) , 

A juror who has an opinion based on rumor and news- 
paper accounts and says he can try the case the same as if 
he had heard nothing about it, is incompetent to serve in a 
criminal case. (Diller v, State, 29 Neb., 487; Owens v. 
State, 32 Neb., 167.) 


George H. Hastings, Attorney General, C. Hollenbeck, 
County Attorney, and Geo. L. Loomis, for the state: 

The verdict will not be disturbed when supported by evi- 
dence. (Palmer v. People, 4 Neb., 68; Schlencker v. State, 
9 Neb., 241.) 

As to the misconduct of jurors and the right of defend- 
ant to have the verdict set aside on that ground the follow- 
ing cases are cited: Rider v. State, 9 S. W. Rep. [Tex.], 
$88; Burgess v. Territory, 19 Pac. Rep. [Mont.], 558; 
Townsend v. Briggs, 32 Pac. Rep. [Cal.], 307; Texas C. 
R. Co. v. Stewart, 20 S. W. Rep. [Tex.], 962; State ». 
Rush, 8 S. W. Rep. [Mo.], 221; Barker v. Livingston 
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County Nat. Bank, 30 Ill. App., 591; Warren v. Spencer, 
9N. E. Rep. [Mass. ], 527. 

Before error can be predicated upon a failure of the 
court to present a particular feature of the case to the jury, 
the party complaining should, by an appropriate instruc- 
tion, request the court to charge upon that feature. (Ger- 
man Nat. Bank of Hastings v. Leonard, 40 Neb., 676.) 

The instruction of the court defining a reasonable doubt 
is a clear exposition of the subject, in almost the language 
that has been repeatedly approved by this court. (Polin v. 
State, 14 Neb., 540; Carr v. State, 23 Neb., 749; Long v. 
State, 23 Neb., 33.) 


IrvINE, C. 


The plaintiff in error was charged with murder, in the 
district court of Dodge county, found guilty of murder in 
the first degree, and sentenced to be hanged. This judg- 
ment he seeks to reverse by this proceeding. One hun- 
dred and fifty errors are assigned, and a review of the case 
has been necessarily laborious, although we have been aided 
by able efforts of counsel on each side and by a transcript 
of the record which might well serve asa model. We shall 
first consider the assignment of error that the evidence was 
insufficient to sustain the verdict rendered. The serious 
nature of the case, as well as the fact that a statement of 
the evidence at this time will assist in understanding the 
discussion to follow of the specific assignments, warrants 
us in narrating the evidence in some detail, even though 
such a course necessarily must extend this opinion further 
than is usually expedient. 

In 1892, August Gothman, the deceased, was a resident 
of Shelby county, Iowa. He seems to have been a German 
by birth, and was about forty-five years of age. In No- 
vember of that year he was married in that county to one 
Minnie Orsulak, a girl eighteen years of age. At the time 
of the marriage Gothman was a widower with four children. 
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In the spring of 1893 he removed with his family to Pierce 
county, in this state. An old man named Dista, the father 
of Gothman’s former wife, there lived with them, as did 
also the Orsulak family. In May of 1893 the Gothman _ 
family left Pierce county. Gothman left on horseback in - 

the forenoon, while his wife, his four children, and Dista 
followed in two wagons in the afternoon of the same day. 
The defendant Carleton resided with his father about five 
miles west of Fremont on what is known as the “ Military 
road.” Carleton was twenty-fonr years of age. 

Some time after the departure of the Gothman family 
from Pierce county, Dista, Minnie Gothman, and the four 
children appeared at Carleton’s house. They arrived on 
Friday evening, May 19th. It does not appear how they 
came to stop there, and it does not appear that there had 
been any previous acquaintance or counection whatever 
between any of them and either of the Carletons. From 
what appears to be an assumption of counsel, rather than 
any direct inference from the evidence, it would seem that 
their object was to remain to await tidings of Gothman, who 
was supposed to have proceeded to South Omaha. -While 
at the Carleton house Mrs. Gothman was habitually ad- 
dressed by the children as “ Minnie,” and it is quite clear 
that for some time the Carleton household supposed she 
was an elder sister of the children, Between her and the 
defendant there arose a somewhat sudden attachment. On 
the Monday following their arrival Carleton and Minnie 
Gothman drove away from the Carleton house. Carleton 
testifies that he took her at her own request and started to- 
wards Fremont, and that on the way to Fremont she asked 
him if he did not know of some place in the country where 
she could get board; that he responded that he did know — 
of such a place, and thereupon turned from the road lead- 
ing to Fremont and drove her to the house of a man named 
‘Van Ness who lived some six or eight miles northwest of 
Carleton’s. It is certain that he took her to Van Ness’, 
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and that he there arranged for her remaining a week. He 
then returned home, and in answer to questions by the 
other members of the Gothman family informed them that 
Minnie had gone to Sioux City and would not come back. 
During the drive to Van Ness’, Carleton testifies that he 
proposed to marry Minnie, and that a marriage was agreed 
upon between them. The following day the remainder of 
the Gothman family proceeded on their way to Omaha, and 
the day following that Gothman appeared with another 
man, saying he had a card from his family, and asking if 
there lad been a family at Carleton’s place. Carleton de- 
scribed the family which had been there as an old gentle- 
man and five children. Gothman asked when they had 
left and where they said they were going. Gothman stated 
that it was his family, but did not state hisname. Gothman 
then left. The time of this incident is fixed as Wednes- 
day, May 24. The following Sunday Carleton proceeded 
to Van Ness’, met Minnie there, weat with her to North 
Bend, and proceeded by rail to Schuyler. He says that on 
the way to Schuyler he first learned that her name was 
Orsulak and that she was not the sister of the Gothman 
children; that she informed him during the journey that 
Gothman and her people desired her to marry Gothman and 
that she did not want todo so. They went to the county 
judge at Schuyler, procured a license, and a marriage cere- 
mony was there performed. Thereupon they returned to 
Carleton’s home and lived together there as man and wife 
until the 8th day of June. On the night of the 7th of June 
Gothman reappeared at the Ruwe hotel at Fremont, re- 
mained there over night and departed early in the morning 
of the 8th. Carleton had an engagement on the 8th of June 
to shell corn in Fremont. One John Hughes was. also 
engaged in’ the same work, and about 7 o’clock of that 
morning Carleton and Hughes were driving along the 
“Military road,” which follows the railroad from Carle- 
ton’s place towards Fremont. Carleton drove a team 
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hitched toa wagon. Along the road Hughes observed a 
man walking along the railroad track. Carleton made 
some remark about the man which Hughes does not re- 
member. Carleton testifies that he thought he recognized 
this man as Gothman. This man was walking west, which 
was towards the Carleton place. They drove on until they 
reached a cross-road leading north, when Carleton told 
Hughes to inform Wesson (for whom they were to shell 
corn) that he, Carleton, would not work that forenoon, 
Hughes dismounted and proceeded to Fremont, while Carle- 
ton turned north on the cross-road and, driving at a pace 
which he characterizes as a fast trot, proceeded by that 
cross-road and then by another road leading west, back to 
his home. Arriving there he found Minnie and his father. 
He told Minnie that he thought that Gothman was coming, 
and requested his father to take her to Van Ness’. He 
then unhitched the team from the wagon, and hitched it 
to a buggy. His father and Minnie mounted and drove 
towards Van Ness’, As they passed out upon the highway 
and turned to the west three men drove along the road 
going east and observed them. ‘wo of these men were 
witnesses, and they testify that immediately after passing 
Carleton’s place and about one hundred and fifty yards 
east of Carleton’s they observed a man lying by the way- 
side, resting upon his elbow, his face turned in the direc- 
tion of Carleton’s house. They afterwards saw Gothman’s 
body at Fremont and identified him as the man resting by 
the wayside. From their testimony it would seem at least 
probable that Gothman saw the senior Carleton and Minnie 
as they drove away. 

A man named Lucke, an employe of Carleton, was 
that morning at work in a field about a mile and a half 
from the house. As Carleton, senior, and Minnie passed 
the field an interview was held between Carleton, senior, 
and Lucke. Lucke returned to the house and there found 
inside the house the defendant and Gothman, smoking to- 
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gether and engaged in what was apparently a friendly con- 
versation. Some inquiry was made by Carleton of Lucke 
as to why he left the field, Lucke explained that he had 
broken an implement, and Lucke and the defendant left the 
house, the defendant apparently to examine this implement. 
When outside the house Lucke explained that he had re- 
turned not because of such accident, but had come because 
defendant’s father had sent him down to avoid any trouble 
between the defendant and Gothman, and had directed him 
to work in the field across the road from the house. Carle- 
ton said to go back to the field; that he did not think 
there would be any trouble; “that the old man was all 
right.” Lucke then stated that he would like to attend a 
meeting of the Sons of Veterans to be held at Fremont, 
and would like to quit a little early. Carleton then stated 
that he need not work there; that he could take the team, 
go to Fremont, shell corn there during the day and attend 
the lodge, and Hughes would bring the team back. 
Lucke then went to an upstairs room and changed his 
clothes. After doing so another conversation took place as 
to which the evidence is conflicting. Lucke’s version of it 
is that he told the defendant that he was afraid that Carle- 
ton, senior, would be angry if he went away and if they 
had any trouble the father would charge it to Lucke; and 
that the defendant replied that “if the old man gave him 
one word he would get away with him and the world would 
never be any the wiser.” Carleton ‘denies this, and says 
that what he said was, that he didn’t think there would be 
any trouble bnt “if there is, I can take care of myself.” 
It appears from the evidence that Gothman came out of 
the house some time while Lucke and Carleton were talk- 
ing together, and when Lucke left was sitting outside the 
kitchen door. Just before Lucke drove away a man named 
Malcolm drove into the yard. Malcolm says that Carle- 
ton and Lucke came out of the house together as he drove 
up, and that another man, supposed to be Gothman, was sit- 
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ting on the well curb about ten or fifteen feet from the 
house. Malcolm remained some fifteen or twenty minutes 
after Lucke left, Gothman remaining at the well curb the 
whole time. Whilé Malcolm was there, Carleton went to 
the barn aud from there came towards the house with a 
hammer in his hand. Malcolm left at about 10 o'clock. 
About 11 o’clock Carleton, with blood upon his shirt, 
appeared at the house of a neighbor named Kimmel, and 
stated to Mrs. Kimmel that he had killed a man. The 
details of this conversation and of others following can be 
more properly stated later on. He asked Mrs. Kimmel to 
go to the field and inform her husband; but then stating 
that he intended to go also, she reached the conclusion that 
it was unnecessary for her to go and he proceeded alone. 
He talked to Kimmel, then proceeded to where another 
neighbor, Mr. Middaugh, was at work, talked to Middaugh 
and Middaugh’s son, then returned to his house, put on his 
coat, caught, saddled, and mounted a pony and rode to Fre- 
mont, stopping on his way to inform at least one other 
family of neighbors of the occurrence. He went into Fre- 
mont and delivered himself into custody. 
Neighbors who had been informed of the occurrence 
went to the Carleton house, and were soon followed by 
persons from Fremont, including the coroner. Carleton’s 
house has on its ground floor three rooms. <A kitchen lies 
to the south, through which entrance to the house was cus- 
tomary. Thedoor into this kitchen is on the east end of 
the room. Entering this door and turning to the right 
one reaches a door into a room designated usually by 
the witnesses as the “sitting room.” There is a step of 
about eight inches as one goes through this door. Open- 
ing off of this sitting room to the west, and by a door 
about midway across the room, is a bedroom, in which 
there were two beds anda bureau. Those who came to the 
house observed outside the kitchen door some spots which 
seemed to be blood. Inside the kitchen there were more 
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traces of blood, and upon the carpet of the sitting room 
and between the doors referred to there were still more, 
The appearance of this room indicated that an attempt had 
been made to wash or wipe away the blood. Some charred 
substances were found in the kitchen stove. Within the 
bedroom, lying upon the floor and covered with a blanket 
was the dead body of Gothman, the head resting in a pool 
of blood. A hammer was found near the kitchen door, 
and the defendant’s father the next day observed a splinter . 
which had apparently recently been knocked from near the 
bottom of the door leading from the kitchen to the sitting 
room. A chair was at the same time found with one leg 
broken. There were no other evidences of a struggle ob- 
served, 

After the coroner arrived the body of Gothman was 
placed in a box brought there for that purpose, loaded into 
an undertaker’s wagon, driven to Fremont, and placed in 
a basement room occupied by the undertakers. The only 
wound noticed up to this time was a gunshot wound in the 
center of the forehead. In the evening an attempt was 
made to embalm the body, and something more than a pint 
and less than a quart of embalming fluid was injected into 
the brachial artery, when it was observed that the fluid was 
escaping through another wound in the back of the head. 
The following day an autopsy was held, when it was found 
that there were three wounds. One bullet entered the fore- 
head about on the median line and about half an inch above 
the eyebrow. The left eyebrow was singed and the right 
eye ecchymosed. Another bullet entered the right temple 
on a line with the upper attachment of the ear and about 
an inch in front thereof. A third bullet entered some dis- 
tance beneath the occipital protuberance. The autopsy did 
not develop with any degree of certainty the course taken 
by these three bullets. There was a great deal of medical 
testimony upon the subject of the wounds. It may be 
summed up as follows: The witnesses for the state consid- 

29 


386 NEBRASKA REPORTS. [ Vou. 43. 


Carleton v. State. 


ered any one of the three wounds sufficient to cause death 
in a very brief time. The witnesses for the defense did 
not consider either the wound in front or the wound in the 
temple necessarily fatal, and agreed that it was possible that 
a man might, after receiving either or both, struggle for 
some timevigorously. But they all thought that the wound ° 
in the back of the head was of such a character as to cause 
instant death. No witness testified that the other wounds. 
would not probably cause instant death, but the effect of 
their testimony is that death or collapse would not neces- 
sarily follow from either or both of them. This testimony 
is important in considering the theory of the defense. As 
a result of the medical testimony it may be assumed that 
the jury was justified, in connection with the circumstances 
of the case, in finding either that death resulted instanta- 
neously from the first shot, or that Gothiman continued to 
struggle until the third shot was fired. There is no evi- 
dence to show in what order the three wounds were in- 
flicted. We have mentioned them simply in the order in 
which they were discovered, and not with reference to any 
theory as to the order of their infliction, 

Jt is evident that in the investigation of this case the 
relations of Gothman and ‘the defendant with Minnie 
Orsulak, or Minnie Gothman, are an important element, 
There is no doubt she was the wife of Gothman. There is 
no doubt that within a very few days after Carleton first 
saw her she engaged herself to marry him. There is 
scarcely room for doubt that for some time after the fam- 
ily reached Carletons, he, as well as his father and his 
employe, Lucke, supposed her to be the sister of the Goth- 
man children. The precise state of Carleton’s mind, as 
well as Gothman’s, becomes, therefore, important. So far 
as Gothman’s information is concerned the evidence is very 
meager. He seems to have been informed that his family 
had stopped at Carleton’s, and in his quest for them saw 
fit to go presumably from Omaha, or South Omaha, to en- 
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quire of Carleton as to their whereabouts. Upon his first 
visit nothing occurred to inform him that Minnie had not 
left with the rest of the family. He would naturally re- 
turn to South Omaha expecting to find her with them. 
There is evidence that he was in South Omaha on the 7th 
of June, and was seen a short time before the departure of 
an evening train going towards the depot. It also appears 
that he saw Dista in South Omaha, but what occurred be- 
tween them is not proved. It would be a fair inference, 
if not one practically irresistible, that after Gothman re- 
turned to South Omaha he learned that Minnie was not 
with the family, and that his object in going to Fremont 
the second time was, in part at least, to ascertain her where- 
abouts. There is nothing in the evidence from which it 
could be inferred that he had any knowledge of Carleton’s 
marriage to her. There is evidence tending to show that 
the fact of the issuing of the license was published in the 
Schuyler papers, but there is no evidence that Gothman 
saw those papers, and to infer that he did would be a re- 
mote conjecture. The most that could be inferred from 
the evidence is that Gothman might have known from 
communications with Dista and the children that there had 
been some intimacy between Carleton and his wife, and 
that he suspected Carleton of having something to do with 
her elopement. 

As to Carleton’s information on the day of the shooting 
the evidence is conflicting. His own testimony is that he 
had no reason to suppose Minnie to be other than the sis- 
ter of the Gothman children until, on the train to Schuy- 
ler, she informed him otherwise, and that he did not know 
until after the homicide that she was Gothman’s wife. 
Opposed to this is the testimony of Gothman’s thirteen- 
year-old daughter, to the effect that immediately after 
Carleton took Minnie to Van Ness’ the daughter informed 
Carleton that Minnie was her step-mother. This child also 
testified that while they were all at Carleton’s Carleton 
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asked Minnie to let him see a ring which be seems to have 
noticed, and that Minnie said that it was her wedding ring; 
that Carleton then asked her where her husband was, and 
Minnie said she would not tell him. According to Carle- 
ton’s testimony Minnie had told him at some time before 
the homicide that if Gothman found her he would want to 
kill her for leaving him. The credibility of witnesses is 
for the jury, and from the above the jury would be justi- 
fied in finding that before the homicide Carleton had 
learned that Minnie was the wife of Gothman. They 
would almost surely find that his information was such as 
to lead him to apprehend serious difficulty as a result of a 
meeting with Gothman. 

As the next step in reviewing the evidence it is proper 
to consider the declarations made by Carleton after the 
tragedy, as to the manner of its occurrence. The first per- 
son he saw was Mrs, Kimmel. She testified that Carleton 
came to her kitchen door; that she observed the blood upon 
his clothing, and, supposing that he had been butchering 
said, “ You have been trying to kill yourself, have you?” 
He said, ‘No, but I killed a man.” She then asked him 
if the man was dead, and Carleton said that he had shot 
him “until he couldn’t go any more,” and told her that he 
was “a bum” who had asked him for something to eat, 
and, being refused, had pulled his gun. Whereupon Carle- 
ton took the gun away from him and shot him. Carleton 
says that his remark was that he had shot him until the gun 
would not go any more. 

Carleton then proceeded to the field where Mr. Kimmel 
was at work. He told Mr. Kimmel that he had killed a 
tramp; that the man wanted something to eat; that he 
was standing in the door; that, as he went to go past him, 
the tramp drew a gun on him; that Carleton seized the 
gun, shoved it aside; that it went off, and he took it away 
from the tramp and shot him. Kimmel thinks Carleton 
fold him he shot him three times. He exhibited the 
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gun to Kimmel; took the cylinder out and exhibited that. 
Kimmel did not observe the condition of the cylinder, but 
remembers that Carleton said that there were three empty 
cartridges. From Kimmel’s Carleton went to another field, 
where J. C. Middaugh was at work. To Middaugh he 
said that a tramp had come to his place; that they had got 
into a “fuss,” and that he had killed the man; that the 
man wanted bread; he would not give it to him; the man 
drew a gun on him; Carleton took it away from him and 
shot him with it. He had a revolver apart, and holding 
the cylinder up said,-‘‘ Here, you can see how often I shot 
him.” Middaugh observed three empty chambers. Mid- 
daugh further testifies that he advised Carleton to give 
himself up, and that Carleton said that he had had a notion 
to bury the man and say nothing about it; that he cleared 
up the blood on the floor aud burned up the man’s hat, 
and then thought it would not be best to bury him. 
Carleton admits that he did burn up Gothman’s hat, to- 
gether with the cloth with which he had attempted to clean 
the blood from the floor. A son of Middaugh was at work 
near his father. After talking to Middaugh Carleton went 
to the son and said that a man had come there, and he did 
not intend “to let anybody run him out of his house;” 
that they had talked about three-quarters of an hour, when 
the man asked when the noon train passed; that Carleton 
showed the man from the newspaper when the train left 
Fremont; that the man then asked him for something to 
eat, which Carleton refused, and the man drew a gun upon 
him. Carleton took his hand and shoved the gun aside, 
the man fired, and Carleton then took the gun away and 
killed him. He also stated that the man claimed to come 
from South Omaha and had been talking about renting a 
farm. Young Middaugh asked Carleton if he knew the 
man’s name and Carleton drew from his pocket-book a 
piece of paper with the man’s name on it. Young Mid- 
daugh had forgotten the name, but recalled it as Goffman. 
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We do not think it necessary to detail the other state- 
ments made by Carleton. Before going to Fremont he 
made a sabstantially similar statement to another neighbor, 
Mrs. Malloy, and in Fremont substantially similar state- 
ments to the city marshal, the coroner, and to two news- 
paper reporters who interviewed him. With the exceptions 
already noted, Carleton admits that he made these state- 
ments, and gave as an explanation that he did not wish to 
disclose the truth until he should have an opportunity to 
do so at the coroner’s inquest. In the argument a very 
strenuous and able effort is made to weaken the effect of 
these statements, but counsel are driven, in order to do so, 
to argue that almost every witness misunderstood or failed 
in his memory as to Carleton’s words in some respect. We 
are aware that such misunderstandings and failures of 
memory frequently occur, and that such evidence should 
properly be considered by a jury with caution. But when 
a number of witnesses substantially agree in their narra- 
tion, and no interest is shown, the jury certainly has a 
right to believe their testimony. 

One other fact in this connection is significant. The 
marshal, at Carleton’s request, went with him to where ~ 
Lucke was working, and there Carleton said to Lucke, 
“You know that tramp that was up to the place,” or 
something like that, and Lucke said “ Yes,”’ and Carleton 
said, “TI killed him.” The marshal and Lucke corroborate 
each other in regard to this statement. Carleton explains 
that in the parlance of the neighborhood any one traveling 
on foot was denominated a tramp, and that it was in this sense 
that he used this term in speaking to Lucke and the other 
witnesses. But bearing in mind the previous occuricnces 
in which Lucke had participated, and what had occurred 
between Iucke and Carleton shortly before the tragedy, 
the use of this language was certainly significant, and bears 
strongly against the defendant. Viewed in the light most 
favorable to Carleton this was not a frank statement to 
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Lucke, and taken in connection with Lucke’s knowledge 
of the previous facts and ‘Carleton’s knowledge of that 
knowledge, it tends to show an intention on Carleton’s 
part to give Lucke a hint in regard to the latter’s action. 

At this point it would be proper to review Carleton’s 
testimony; but before doing so it may be well to say that 
the pistol with which the wounds were inflicted was a six- 
shooting Smith & Wesson revolver, which belonged to 
Lucke, and which Lucke kept sometimes in the drawer 
and sometimes on top of the bureau in the bedroom in 
which-Gothman’s body was found. This bureau stood in 
such a position that if the revolver lay on top of it, it 
might have been seen from some points in the sitting room. 
It appears that Carleton knew that Lucke had the re- 
volver. There is no direct evidence that he knew in what 
portion of the room Lucke habitually kept it, or where it 
‘was on that particular morning. 

Carleton, as has been already intimated, took the stand 
on his own behalf. His testimony as to events prior and 
subsequent to the tragedy has been already sufficiently 
stated. His account of the shooting is briefly as follows: 
When Gothman first came he inquired of Carleton if the 
latter had seen a team of stray mules. Some further talk 
ensued when, at Carleton’s invitation, Gothman sat down. 
Carleton gave him a cigar and they both smoked. After 
Lucke and Malcolm went away Carleton took the hammer 
mentioned by Malcolm in his testimony and set about driv-~ 
ing nails in the kitchen. Gothman inquired if there was 
any land to rent in the neighborhood. He wished Carle- 
ton to look around and inform him if he learned of any. 
Thereupon Gothman took a memorandum book from his 
pocket and at Gothman’sdictation Carleton wrote Gothman’s 
name and address in the book. Gothman then tore the leaf 
out and handed it to Carleton and asked Carleton to write 
his name and address. He then inquired as to the time 
when trains ran to Norfolk. He also inquired whether 
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Carleton was married, and then asked how long he had 
been married. Carleton informed him, and told him his 
wife “was over on the bluffs—went with my father.’”” 
Carleton by this time lit another cigar and presented 
another to Gothman. He does not think Gothman lit it. 
Carleton then went to a point near the house to get some 
nails which he remembered having left there. When 
Carleton left the house Gothman was sitting on the edge of 
a table, the position of which Carleton fixes as in the sit- 
ting room not far from the dvor leading to the bedrcom, 
but at a point from which the bureau in the bedroom was 
not visible. Carleton returned toward the house, the ham- 
mer in his right hand. Gothman met him at the kitehen 
door, Gethman standing immediately inside the door. He 
said to Carleton, “ Where is my woman?” Carleton said 
be did not know. Gothman said, “‘If you don’t tell me I 
will kill you,” and thereupon put the gun close to Carle- 
ton’s face. Carleton is left-handed. He seized the gun 
with his left hand, grasping the cylinder and barrel, and 
endeavored to keep the muzzle away from himself and to 
get the gun. Gothman was by these movements shoved 
into the corner of the kitchen close to the door leading into- 
the sittingroom. Carleton bad placed his right arm around 
Gothman and Gothman’s left arm+was under Carleton’s. 
While they struggled in this position the gun was dis- 
charged. The struggle continued and the gun was again 
discharged and then both men fell through the door-way 
leading into the sitting room, Gothman upon his left side- 
and Carleton to Gothman’s right. From the time they fell 
upon the floor Carletcn found his left arm free from Goth- 
man and holding the gun. Carleton endeavored to fire it 
off but does not know whether or not he succeeded. Carle- 
on arose as quickly as he could.. Gothman did not move. 

It may be remarked that Carleton’s narrative, however 
improbable, is not necessarily inconsistent with any estab- 
lished fact. Considering the physical facts alone the most 
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serious objection to accepting his account is the position of 
the wounds in Gothman’s head. The defense accounts for 
this upon the theory that in the struggle Gothman’s head 
was turned so as to present first his right temple and then 
his forehead in front of the pistol, and that the wound in, 
the back of the head was received after Gothman fell to the 
floor, through an accidental discharge of the pistol, prob- 
ably on its striking the floor. It is in evidence that after 
the pistol had been placed in the custody of the officers in 
Fremont it was accidentally discharged in removing it from 
a drawer. It also appears that on the trial there was a 
broken spring in the pistol, while before the tragedy it was 
iu good order. 

We think we have stated substantially all the important 
evidence, and stated it as favorably to the accused as pos- 
sible, and this evidence we think justified the jury in find- 
ing the verdict of guilty, Considering the relations of the 
two men to Minnie Gothman, and the evidence which the 
jury had a right to believe as to the knowledge of each in 
regard to the other’s relations to her; considering the de- 
fendant’s acts in abandoning his trip to Fremont and driv- 
ing rapidly home by another road and forthwith sending 
his father and Minnie away; considering the statement 
Lucke swears was made to him; considering the probable 
topic of discussion between the two men, the fact that 
Gothman went to the house unarmed aud could not have 
known of the position of the pistol except by his own ob- 
servation after he reached the house, and that Carleton 
knew Lucke had the pistol and probably knew where it 
was; considering the persistency after the shooting with 
which Carleton related a false account of the events; and 
considering especially the relative positions and character of 
the three wounds, we think there can be no doubt that 
there was sufficient evidence to warrant the jury in finding 
that the shooting was willful.and malicious, and that there 
had been premeditation for some period. The necessary 
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duration of the intent to kill will be discussed in consider- 
ing the instructions. 

It is argued that while there might be sufficient evidence 
to sustain a verdict in a civil case, that this one should not 
be sustained unless this court is satisfied by the evidence 
beyond a reasonable doubt of the defendant’s guilt. But 
even in a criminal case the credibility of witnesses and the 
weight to be given to the testimony are questions for the 
jury. In weighing the evidence the jurors must be satis- 
fied beyond a reasonable doubt that it establishes the guilt 
of the accused; but in examining the sufficiency of the 
evidence in this court our inquiry must be whether upon 
every essential element of the case there was evidence which 
the jury was justified in believing, and which, if believed, 
would establish the guilt of the accused. It is not for this 
court to determine the question of the accused’s guilt or 
innocence by ascertaining whether as an original proposi- 
tion we would be satisfied beyond a reasonable doubt. It 
is only for us to determine whether or not there was evi- 
dence upon which the jury was justified in basing its con- 
lusion, (Palmer v. People, 4 Neb., 68; Schlencker v. State, 
9 Neb., 241; Murphy v. State, 15 Neb., 383; Housh v. 
State, 43 Neb., 163.) 

In those cases cited on behalf of the accused, where a 
werdict has been set aside by this court, it was not because 
the evidence before the jury, while entitled to some weight, 
did not have in the minds of this court the convincing 
effect deemed necessary in a criminal case, but it was be- 
cause of a failure of proof on some essential features. 
Thus in McNamee v. State, 34 Neb., 288, there was not 
sufficient evidence to show that death resulted from the 
blow administered by the defendant. In Dreessen v. State, 
88 Neb., 375, the proof was circumstantial, and the cir- 
‘cumstances established did not exclude the hypothesis of 
death by natural causes, The plaintiff in error seeks to 
apply this principle. But it must be remembered that the 
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rule is, in regard to circumstantial evidence, that it must 
be of such a character as to exclude every reasonable hy- 
pothesis except that of the defendant’s guilt. In Binfield 
v. State, 15 Neb., 484, this same rule was invoked, and the 
hypothesis of innocence, which it was claimed had not been 
excluded, arose from a consideration of the testimony of 
the defendant; but it was said that the jury had a right to 
disbelieve his testimony, and if it was not believed it fur- 
nished no evidence of any hypothesis whatsoever. So here 
the jury had a right, and it was its duty, to weigh Carle- 
ton’s testimony as that of other witnesses, to consider lis 
interest in the result, the inherent probability or improba- 
bility of his story and its harmony or want of harmony 
with known facts. There was no evidence conclusively 
showing that his story was not true. It might possibly be 
harmonized with established facts, but it was improbable 
and certainly did not compel belief. The hypothesis of 
innocence which entitles a person accused of crime to an 
acquittal is an hypothesis based on the facts proved, not 
upon the possibility that an error was made in rejecting in- 
credible testimony. 

We are now brought to a consideration of the more 
specific assiguments of error. Owing to their number the 
discussion of each must be necessarily brief. All the as- 
signments have been considered, and we shall endeavor to 
present our conclusions upon each question of law involved, 
although it is not practicable to enter into elaborate discus- 
sions. Ninety of these assignments of error relate to 
rulings of the court admitting and rejecting testimony. We 
see no error in any of these rulings, but in the opinion 
shall refer only to those assignments to which attention 
is called in the briefs. These are, however, fairly repre- 
sentative of nearly all the other assignments, 

John Orsulak, the father of Minnie, being on the stand, 
was inquired of as to his acquaintance with Gothman. It 
was shown by this witness tliat Gothman had been married 
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in November, 1892, and that the witness was present at 
the marriage. The question was then asked, “Whom did 
he marry?” An objection to this que-tiun was overruled, 
and the witness answered that Guthman married witness’ 
daughter Minnie. The court stated, with reference to this 
objection, that the testimony could only be admitted for 
one purpose, to-wit, to establish a motive, and that the jury 
would be so instructed. Counsel for the defendant there- 
upon stated that with that understanding they would re- 
frain from making further objections. A question is pre- 
sented which will be discussed later as to the failure of.the 
court to give such instruction. So far as the evidence is 
concerned we think it was clearly admissible for the pur- 
pose stated by the court. Evidence, if admissible for any 
purpose, must be admitted. It cannot be excluded simply 
because it is not material to all of the issues. The evi- 
dence being proper for one purpose the court properly 
overruled the objection, and, so far as the ruling on the evi- 
dence goes, the objection neither gained nor lost force be- 
cause the court stated a reason for the ruling. 

In support, presumably, of the theory of self-defense 
the defendant sought to introduce evidence as to the temper 
and disposition of the deceased. Several of the assign- 
menis of error relate to rulings on questions of this char- 
acter. There was no effort made to show the reputation of 
the deceased. The court permitted several witnesses to tes- 
tify as to their acquaintance with him, and to testify from 
their observation as to his disposition in regard to violence 
when in anger. The court, however, excluded similar evi- 
dence as to his exhibitions of jealousy. There was a con- 
stant effort on the part of these witnesses to relate some 
particular instance of Gothman’s attacking some one with 
an ax. These efforts the court always checked, as the court 
also interfered wherever the questions asked were of sucha 
character as to elicit other proof of specific acts. In this 
course of ruling the court committed no error prejudicial to 
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the defendant. As to the admissibility of evidence of the 
character of the deceased in such cases we think that the 
reasonable rule, as well as that which is gathered from a 
careful weighing of the conflicting cases on the subject, is 
well stated by a text-writer as follows: “It is admissible 
for the defendant, having first established that he was as- 
sailed by the deceased and in apparent danger, to prove that 
the deceased was a person of ferocity, brutality, vindic- 
tiveness, and of excessive strength; such evidence being of- 
fered for the purpose of showing either (1) that the defend- 
ant was acting in terror, and hence incapable of that specific 
malice necessary to constitute murder in the first degree; 
or (2) that he was in such apparent extremity as to make 
out a case of self-defense; or (3) that the deceased’s purpose 
in encountering the defendant was deadly.” (Wharton, 
Criminal Evidence, sec. 84.) But while this statement 
shows that the ultimate object of the proof offered was Je- 
gitimate it does not obviate the general rule that when 
character is in issue the proof must be of general reputation, 
not of specific acts, and not by proving the opinion of the 
witness based on his own observation as to the general 
character of the person in question. This general rule is 
so well established that the citation of authorities would be 
superfluous. We wish, however, to call attention to the 
case of Reg. v. Rowton, 10 Cox C. C. (Eng. ], 25, as being a 
comparatively recent case, presenting precisely the questions 
involved here, which are there elaborately and very ably 
discussed by several judges. In that case the evidence re- 
lated to the character of the defendant, but this can make 
no difference in principle as to the nature of the evidence 
admissible. The error, therefore, was in admitting evidence 
amounting merely to the witnesses’ conclusions, based upon 
observations of the deceased, and this was error in favor of 
the defendant. There was no error in refusing to permit 
this class of testimony to be made the cover for proof of 
specific acts, 
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Several questions were asked of the same witness by 
which it was sought to show that Gothman left Pierce 
county as a fugitive from justice, having committed a felo- 
nious assault just before leaving. ‘This evidence was prop- 
erly excluded. In so far as it might tend to establish 
character it was objectionable as relating to a single specific 
act. For no other purpose could it throw any light upon 
the case and it was wholly immaterial. One of the ques- 
tions thus asked was as to whether Gothman had told the 
witness the morning he left Pierce county where he was 
going, and the offer was made to prove that he said he was 
going to look for stray cattle. This was wholly foreign to 
the issues and would establish nothing in anywise relating 
to this case. 

When Lucke was upon the stand he testified that he had 
had a talk with Carleton, senior, as the latter drove by 
with Minnie, and that he had then gone to the house. It 
was not then shown what communication had passed be- 
tween them, but Lucke swore that after reaching the house 
he told the defendant what his father had said, and then, 
over the objection of the defendant, he was permitted to re- 
Jate what he told Carleton that Carleton’s father had told 
Lucke. The statement was merely that Carleton, senior, 
had directed Lucke to come down to the house to avoid any 
trouble between the defendant and Gothman. This was a 
part of the res geste, and we think clearly admissible. It 
will be remembered that this conversation was held after 
Gothman reached Carleton’s house, and that it related to 
the probability of trouble between Carleton and Gothman, 
and it was explanatory of Lucke’s being there and of the 
conversation that led to the statement by Carleton about 
“getting away with the old man.” 

On cross-examination of Lucke it developed that in his 
testimony at the coroner’s inquest he had not related Carle- 
ton’s ominous remark about “getting away with the old 
man.” On redirect examination he stated that he did not 
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relate this conversation because no question was asked him 
to bring it out. On reeross-examination he was asked 
whether the coroner did not ask him at the inquest, refer- 
ring to Charley Carleton, “‘ What did he say he came back 
for, Mr. Lucke? and did you not answer to that, ‘I be- 
lieve he mistrusted this was the girl’s father,’ and follow- 
ing that question did not the court ask you this, ‘What 
else did hesay,’ and did you not answer to that question, 
‘He hitched up the buggy, I suppose.’” An objection to 
this was sustained. It will be observed tliat the questions 
and answers included in this question as having occurred 
at the inquest plainly related to a conversation upon Carle- 
ton’s return early in the morning instead of going to Fre- 
mont, and his reasons for so doing, and did not relate in 
any way, or suggest in any way, the conversation with 
Carleton after Gothmau arrived, or the conversation with 
Carleton, senior. It was not, therefore, relevant to the 
subject of redirect examination, _ 

When Carleton was upon the stand the first question in 
cross-examination was as follows: “Charley, when did you 
first tell this story of this transaction as you have told it on 
the stand?” This was objected to for several reasons, one 
of which was that it might call for a statement made to de- 
fendant’s counsel. The court instructed the witness that 
he was not required to disclose any such statement or the 
time of making it. With that admonition the witness 
was permitted to answer, and he stated in effect that he had 
not told this story to others than his attorney. Another 
objection urged to this question, as well as to several of 
somewhat similar import, is that it was unfair to the defend- 
ant, first, because there was no evidence that he had ever 
been examined in the same manner as when on the stand; 
and, secondly, because the question characterized his account 
of the affair as a “story.” It was already in evidence that 
the defendant had a number of times immediately after the 
shooting given a different account to different people, and 
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we. think it was legitimate cross-examination to ascertain if 
possible when, if at all, he had first disclosed the state of 
affairs to which he had just testified. The state acted upon 
the theory, which the jury evidently believed, that this ac- 
count was an afterthought, and, in sifting the story on 
cross-examination, the time when it was first told became a 
significant fact. The objection that the questions put to 
the defendant on the stand had never been asked him be- 
fore has no force. If his account were true he would be 
able, without such an examination, to narrate its substance; 
and neither the defendant nor the jury could have been 
possibly misled by the question. Nor do we think that 
the fact that counsel for the state, in addressing the witness 
the question, characterized his narrative as a “story,” 
affords any ground for complaint. The word “story” is 
in its etymology akin to “history.” Of course, in examin- 
ing such questions it will not do tu consider merely ques- 
tions of philology. It is necessary to consider the common 
and general acceptance of the words. The Century Dic- 
tionary defines the word “story” in part as follows: “A 
connected account or narration, oral or written, of events 
of the past; history; an account of an event or incident; a 
relation; a recital; a narrative, either true or fictitious, 
* * ¥* specifically a fictitious tale; * * * the facts 
or events in a given case considered in their sequence, 
whether related or not; an anecdote; a report; an account; 
a statement; anything told; a falsehood; a lie; a fib;” ete. 
These definitions, while much more extended than those 
given in other dictionaries, are similar in their effect. Of 
course an intonation might be given implying on the part of 
counsel for the state a disbelief in defendant’s narrative, but 
this in itself would be no ground for reversal. Counsel for 
the state were not required to believe or pretend to believe 
defendant’s testimony, and the record does not preserve the 
intonation. Apart from the manner of counsel the ques- 
tion could only be objectionable if its effect were to place 
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in the mouth of the witness a word which by his being 
compelled to adopt it would imply falsehood on his part. 
‘Considering the definitions above given we do not think 
that any member of the jury could possibly have inferred 
from the fact that the witness answered the question, framed 
as it was, that he admitted that he had given a fictitious 
narrative. 

A number of assignments of error relate to the instruc- 
tions. One of the exceptions on this branch of the case 
goes to the failure of the court to give a specific instruction 
admonishing the jury to consider the evidence of the mar- 
riage of Gothman and Minnie only as bearing on the proof 
of motive. It will be remembered that when the state 
sought to introduce evidence of this marriage, objection 
was made, and the court stated that the evidence could be 
admitted only for the parpose of establishing a motive and 
that the jury would be so instructed. We have already 
held that the court did right in admitting the evidence. It 
is claimed now on behalf of defendant that the court erred 
in not, by an appropriate instruction, restrieting the evi- 
dence to the purpose for which alone the court deemed it 
admissible. No exception was taken, at the time the jury 
‘was instructed, to the failure of the court to give such an 
instruction. No instruction was in the regular manner 
requested upon the subject, and we cannot find any assign- 
ment in the motion for a new trial presenting the question. 
The defendant claims, however, that in the absence of a 
request for an instruction it was the duty of the court of 
its own motion to instruct on every material feature of the 
case, and that the exceptions to the charge as given cover 
errors of omission as well as commission; that this is es- 
pecially true in view of the statement made by the court 
when the evidence was received; and that the defendant 
had a right to rely on that statement and not make a 
specific request; that in any event the acceptance by the 
Jendant of the ruling made during the trial and his re- 

30 
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fraining from making further objections to that class of 
testimony amounted to a request. A number of cases are 
cited in support of the first proposition so advanced and a 
review of the authorities bearing on the question may not . 
be inappropriate. 

In Meyer v. Midland.P, R. Co., 2 Neb., 319, it was said 
that it is the right of a party by proper instructions to have 
the minds of the jury directed to the essential features of 
the case, and their attention challenged to the testimony 
which should influence them in making up their verdict, 
and that when this is not done, but their minds diverted 
from the real issues to be tried and permitted to wander 
into the region of conjecture, the chief value of a judicial 
trial is lost. But this language was used in discussing the 
refusal of the trial court to give a proper instruction when 
requested. In Milton v. State, 6 Neb., 136, it was said that 
the charge should bea clear and explicit statement of the 
law applicable to the facts in the case, and should cover all 
the questions involved in the issues, and that the instruc- 
tions in the case then on hearing left the jury in doubt as 
to the law; but the case was not reversed for that reason, 
but, as the court carefully stated, for the sole reason that 
the verdict was not sustained by the evidence. It has been 
several times held that it being the duty of the court to 
instruct the jury on the law of the case, an entire failure 
so to do is reversible error, unless it is apparent that the 
jury, without the aid of instructions, came to the correct 
conclusion. (Sandwich I1fg. Co. v. Shiley, 15 Neb., 109; 
York Park Building Association v. Barnes, 39 Neb., 834.) 
And so it has also been held that the failure to-submit to the 
jury a material issue in the case, where there is evidence 
to support it, is reversible error. ( Waldorf v. Haggin, 39 
Neb., 735; Aultman v. Martin, 37 Neb., 826.) Somewhat 
akin to these cases, and based on the same principle, are 
those which hold that where the court gives an instruction 
purporting to state to the jury all the elements necessary 


Vou, 43] JANUARY TERM, 1895. 403 


Carleton v. State. 


to a verdict such instruction is erroneous if it fails to in- 
clude all such necessary elements. (AfePherson v. Wiswell, 19 
Neb., 117; Runge v. Brown, 23 Neb., 817; Gilbert v. Mer- 
riam & Roberson Saddlery Co., 26 Neb., 194; Bowie v. 
Spaids, 26 Neb., 635; City of Plattsmouth v. Boeck, 32 Neb., 
297.) On the other hand, a verdict will not be set aside 
merely because the charge was couched in too general lan- 
guage, unless by appropriate request a more specific instruc- 
tion was asked, (Sioux City R. Co. v. Brown, 13 Neb., 
317.) It has also been held that while a party, without a 
particular request therefor, has a right to have the jury in- 
structed generally upon the issues in the case, still com- 
plaint cannot be made of the failure to present some par~ 
ticular phase of the case unless he has requested a proper 
instructiou upon the subject. (Sioux City & P. R. Co. v. Fin- 
layson, 16 Neb., 578; German Nat. Bank v. Leonard, 40 
Neb., 676; York Park Building Association v. Barnes, 39 
Neb., 834; Hill v. State, 42 Neb., 503; Housh v. State, 43 
Neb., 163.) In Grimv. Robinson, 31 Neb., 540, it was said 
that an instruction was erroneous for not stating all the 
questions arising in the case; but an inspection of that case 
discloses that the court held the instruction referred to erro- 
neous for what it contained and because it withdrew from 
the jury a material issue. 

The foregoing cases are fairly illustrative of, if they do 
not comprise, all this court has said bearing on the subject 
under discussion, and from them we deduce the rule that 
it is error for the trial court to fail entirely to instruct the 
jury on the law of the’case, whether requested so to do or 
not; that it is likewise error to partially instruct the jury, 
but by the omission of certain elements impliedly to with- 
draw from the attention of the jury an issue or.element in 
the case necessary to determine the rights of the parties, 
and that an exception to instructions so partially stating 
the case covers the error of omission, but that when the 
jury is instructed, and when the instructions given do not- 
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impliedly withhold from the jury some of the issues or 
elements proper for their consideration, error cannot be 
predicated upon the fact that the court failed to charge upon 
some particular phase of the evidence, or some particular 
feature of the case, unless a proper instruction was offered 
by the party complaining. This rule is in accordance with 
the general current of authorities, a good collation of 
which may be found in 11 Am. & Eng, Ency. of se 
pp. 251-258. 

The failure to instruct the jury upon the effect of the 
evidence of Gothman’s marriage did not withdraw from 
them any issue in the case, directly or by implication. 
Such an instruction, if given, would only guide the jury 
in weighing one feature of the evidence in connection with 
issues fully placed before the jury in other instructions. 
If the defendant had a right to such an instruction he 
should have requested it. The proper time to make the 
request is when the evidence is concluded, and the proper 
manner of making it is by submitting in writing the in- 
struction desired. (Criminal Code, sec. 478.) We cannot 
regard the casual statement by the judge during the trial 
that he would so instruct as anything more than an expres- 
sion of his disposition to do so if properly requested. It 
certainly did not obviate the necessity for a proper request. 
A request and a refusal being, therefore, necessary in order to 
present the right to such an instruction, and no exception 
having been taken at the time to the failure to give such an 
instruction, and the matter not having been called to the at- 
tention of the trial court in the motion for a new trial, no 
error on this ground appears, 

Instructions numbered 16, 17, 18, and 19, relating to 
self-defense, are in the briefs complained of as.erroneous. 
The argument relates largely to the effect of the four in- 
structions takeu together, but error is assigned in such a 
manner as to permit a review of each instruction, These 
instructions are as follows: 
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“16. The jury are instructed that the rule of law on 
the subject of self-defense is this: Where a man, in the 
lawful pursuit of his business, is attacked, and when, from 
the nature of the attack, there is reasonable ground to be- 
lieve there is a design to take his life, or do him great 
bodily harm, and the party attacked does so believe, then 
the killing of the assailant under such circumstances will 
be excusable or justifiable homicide, although it should 
afterward appear that no injury was intended and no 
reasonable danger existed. It is enough that there be an 
apparent danger: such an appedrance as would induce a 
reasonable person in defendant’s position to believe that he 
was in immediate danger of great bodily injury. Upon 
such appearances a party may act with safety; nor will he 
be held accountable though it should afterward appear that 
the indications were wholly fallacious, and that he was in 
no actual peril. The rule in such cases is this: What 
would a reasonable person, a person of ordinary caution, 
judgment, and observation, in the position of the defendant, 
seeing what he saw, and knowing what he knew, suppose 
from this situation and these surroundings? If such rea- 
sonable person, so placed, would have been justified im 
believing himself in imminent danger, then the defendant 
would be justified in believing himself in such peril, and 
in acting upon such appearance. 

“17, The jury are instructed that while a person has the 
right, when assaulted by another in such a manner as to 
excite in him a reasonable belief that he is in danger of 
losing his life or receiving great bodily injury, to resist the 
attack by using such force as is apparently necessary to- 
defend himself, yet if, after he has secured himself from 
danger, he takes the life of his assailant in a spirit of re- 
venge, or for some unlawful purpose, he cannot claim ex- 
. emption from punishment on the ground of self-defense. 

“18, The jury are instructed that in considering whether 
the killing was justifiable on the ground that the killing 
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was in self-defense, they should consider all the circum- 
stances attending the killing, the character, number, and 
place of the wounds, the conduct of the parties at the time 
and immediately prior thereto, and the degree and nature 
of the force used by the defendant in making what is 
claimed to be this self-defense, as bearing upon the ques- 
tion whether the shots, if fired, were actually shot in self- 
defense, or whether they were shot in carrying out an 
unlawful purpose; and if the jury believe from the evi- 
dence, beyond a reasonable doubt, that the force used was 
unreasovable in amount and character, and such as a rea- 
sonable mind would have so considered under the circum- 
stances, it is proper for the jury to consider that fact, if it 
is proven, in determining whether the killing was in self- 
defense. 

“19. The jury are instructed that the law of self-de- 
fense does not imply the right of attack, nor will it permit 
of acts done in retaliation or for revenge. Therefore, if 
the jury believe from the evidence that the defendant 
sought, brought on, or voluntarily entered into a difficulty 
with the deceased, August Gothman, for the purpose of 
wreaking vengeance upon him, or to accomplish some un- 
jawful purpose, or if the jury shall find and believe from 
the evidence that he killed the deceased at a time when he 
had, because of the acts of the deceased, no reasonable appre- 
hension of immediate and impending injury to himself, 
and did so to accomplish some unlawful purpose, or did it 
from a spirit of retaliation and revenge for the purpose of 
punishing the deceased for past threatened injuries done to 
him, the defendant, then the defendant cannot avail him- 
self of the law of self-defeuse. Before a person can jus- 
tify taking the life of a human being on the ground of 
self-defense he must, when attacked, employ all reasonable 
means within his power, consistent with his own,safety, to 
avoid the danger and avert the necessity for the killing.” 

The first objection urged to these instructions is that 
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they placed before the jury the law of self-defense in such 
@ manner as to lead the jury to believe that, although the 
shooting were in self-defense, the defendant would be guilty 
if actuated by malice. Inasmuch as the instructions told 
the jury very plainly that self-defense rendered homicide 
excusable, we cannot see how the instructions can be given 
the prejudicial effect claimed by the defendant. By an- 
other instruction the jury had been told in apt terms 
what constituted malice. We cannot see how self-defense 
and malice could combine, nor how, under the instruc- 
tions, it was possible for the jury to believe they could co- 
exist. The jury was instructed that in order to make out 
a case of self-defense the shooting must be for the purpose 
of self-preservation, and they were also told that in order 
to be malicious the shooting must have been from an un- 
lawful and unjustifiable motive. We think that these 
rules are correct; and to say that a shooting is in self-de~ 
fense and at the same time malicious is a contradiction in 
terms. To have told the jury that if the facts constituting 
self-defense existed the defendant should be acquitted, al- 
though the homicide were malicious, would be equivalent to 
saying that ander some circumstances murder is not mur- — 
der in the eye of the law. 

The objection urged to the seventeenth instruction is 
that it left the jury to infer that the killing would not be 
excusable if done after the defendant had secured himself 
from danger, although he might still entertain a reasonable 
belief that the danger continued. The language of this in- 
struction was taken almost verbatim from Davis v. State, 31 
Neb., 240. It is true that the court was not then consid- 
ering a contingency precisely similar to the one proposed 
here in argument. But we think the rule as stated prop- 
erly provides for such a contingency. The language is not 
merely that the defendant cannot claim exemption from 
‘punishment, if after he secures himself from danger, he 
zakes the life of his assailant. There are qualifying words 


408 NEBRASKA REPORTS. [ Vou. 43 


Carleton y. State. 


which remove any inference that the fact alone of security 
would render the homicide punishable. In order to ren- 
der it punishable the jury was told that the homicide must 
be committed in a spirit of revenge or for some unlaw- 
ful purpose, and in the rest of the instructions the jury 
had been told that the purpose of self-preservation from 
apparent danger, based on reasonable grounds for belief, 
was a lawful purpose. 

As to the nineteenth instruction it is urged that it was 
erroneous because not based on the evidence; that the word 
“ difficulty’ was too general, and that there was no evi- 
dence that Carleton had brought on a difficulty with 
the deceased. As to the term “difficulty” it is argued 
that the jury might infer that Carleton’s harboring or 
marrying Minnie was bringing on a “ difficulty” within 
the meaning of the instruction, or that the jury might con- 
sider some other antecedent and independent fact as the 
bringing on of a “difficulty.” We do not think so. In- 
structions, of course, must be critically examined, but 
there should be no over-refinement or hair-splitting in their 
analysis. We think the plain and unmistakable import of 
the language was that the law of self-defense could not be 
availed of if Carleton, for the purpose of wreaking ven- 
geance on Gothman, provoked an attack of a physical char~ 
acter. It is true there is no direct evidence of any such 
state of affairs, nor was there any direct evidence that the 
shooting was in self-defense. Carleton’s testimony is not 
that he fired at first in self-defense, but that the pistol was 
twice discharged accidentally, and then he continued te 
shoot, or try to shoot, after he obtained possession of the 
pistol aud while Gothman lay on the floor. It is probable 
that the testimony as to the last fact was sufficient direct testi- 
mony to require the submission of the theory of self-defense 
to the jury. If the defendant had not been upon the 
stand at all, the circumstances in evidence might have beer 
sidficient to so require. But the theory of self-defense hav- 
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ing been so introduced into the case, the whole of the law 
upon the subject, so far as it applied to the facts, to the ex- 
tent which they might reasonably be inferred from the 
circumstances as well as from direct evidence, was properly 
stated. The jury was not required to accept the defend- 
ant’s testimony as true, and if they rejected it they might 
base their conclusions upon the circumstances in evidence, 
and these circumstances certainly warranted as much a be- 
lief that the attack was made or provoked by Carleton as. 
‘that it was made or provoked by Gothman. 

The second objection urged to the nineteenth instruction 
is that it proposes to the jury that their belief contrary to 
the theory of self-defense was sufficient to a conviction, 
without stating to them that their belief of guilt must be 
beyond a reasonable doubt. In other words, that it was 
erroneous to establish a test of the jury’s belief without 
stating the degree of certainty required. In support of this 
objection we are cited to the case of Ballard v. State, 19 
Neb., 609; but when we turn to that case we find that the 
language of the instruction there held erroneous was: “If 
you are satisfied from the evidence that the defendant was at 
the time of the killing insane, * * * then you should 
acquit.” It will be seen that that language required the jury 
to be satisfied by at least a preponderance of the evidence of 
the innocence of the defendant, while the language of the 
instruction in question is in effect that if the jury believed 
from the evidence that the act was committed in the ab- 
sence of facts constituting the defense in question he should 
be convicted. In one case the instruction placed the de- 
fense before the jury as a matter for affirmative proof. In 
the other it required for a conviction that the state should 
exclude the facts constituting the defense. The instruction 
is not, therefore, open to the objection sustained to the in- 
struction in the Ballard case. In this case the jury was 
over and over again impressed with the necessity of being 
satisfied beyond a reasonable doubt of the defendant’s guilt, 
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and in at least five places they were expressly or by plain 
implication told that the state must make out every essen- 
tial feature beyond a reasonable doubt. We do not think 
that after having once impressed this fact upon the jury 
it was necessary ip every instruction to repeat it. As op- 
posed to this view counsel cited us to certain cases holding 
that if the court misstates the law in one instruction the 
error is not cured by a correct statement in another, 
Among such cases are Wasson v. Palmer, 13 Neb., 376; 
Ballard v, State, supra; Fitzgerald v. Meyer, 25 Neb., 77; 
School District v. Foster, 31 Neb., 501. But these were all 
cases where the instruction complained of misstated the 
law. On the other hand, where an instruction is simply 
incomplete, so that taken by itself it might operate to mis- 
lead, another instruction complementary thereto and stating 
the proper limitations and couditions cures the error which 
might otherwise exist in the first instruction. The charge 
is to be taken together, and when the instructions taken 
as a whole, without conflict or confusion, state the law, 
error cannot be predicated upon the fact that any one 
of them was in itself, aud unexplained, incomplete and 
calculated to mislead. (Siouz City & P. R. Co. v. Finlay- 
son, 16 Neb., 578; Gray v. Farmer, 19 Neb., 69; St. Louis 
v. State, 8 Neb., 405; Murphy v. State, 15 Neb., 383; 
Bartling v, Behrends, 20 Neb., 211; Campbell v. Holland, 
22 Neb., 587; City of Lincoln v. Smith, 28 Neb., 762; 
St. Paul Fire & Marine Ins. Co. v. Gotthelf, 35 Neb., 351; 
Krchnavy v. State, 43 Neb., 337.) Measured by this rule, 
there was no error in the instruction. 

Another instruction of which complaint is particularly 
made is the tenth, which is as follows: 

“10, The jury are instructed that while the law re- 
quires, in order to constitute murder in the first degree, 
that the killing shall be done purposely and of deliberate 
and premeditated malice, still it does not require that the 
premeditation and deliberation, or the willful intent and 
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purpose, shall exist for any length of time before the crime 
is committed ; it is sufficient if there was such design and 
determination to kill distinctly formed in the mind at any 
moment before or at the time the blow is struck or the fatal 
shot is’ fired; and in this case, if the jury believe from 
the evidence, beyond a reasonable doubt, that the defend- 
ant feloniously, purposely, and of his deliberate and pre- 
meditated malice, slot and killed the deceased in manner 
and form as charged in the information, and that before or 
at the time the shot was fired, the defendant had formed in 
his mind a willful, malicious, deliberate, and premeditated 
design or purpose to take the life of the deceased, and that 
the shot was fired in furtherance of that design or purpose, 
and without any justifiable cause or legal excuse therefor, 
then the jury should find the defendant guilty of murder 
in the first degree. To constitute murder in the first de- 
gree there must have been an unlawful killing of a person, 
done purposely and with deliberate and premeditated mal- 
ice, If a persou has actually formed the purpose mali- 
ciously to kill, and has deliberated and premeditated upon 
it before he performs the act, and then performs it, he is 
guilty of murder in the first degree, however short the 
time may have been between the time of forming the pur- 
pose and the time of its execution. It is not the length 
of time intervening between the time of the formation of 
the purpose and the time of the actual killing which con- 
stitutes tle distinctive difference between murder in the 
first and in the second degree. An unlawful killing, done 
purposely and with deliberate and premeditated malice, 
constitutes the crime of murder in the first degree, while 
murder in the second degree consists in an unlawful kill- 
ing, done purposely aud maliciously, but without deliber- 
ation and premeditation. To constitute murder in the first 
degree it matters not how short the time may be between 
the time of the formation of the purpose to kill and its 
execution, if the party has turned it over in his mind—that 
is, weighed and deliberated upon it.” 
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The first objection urged to this instruction is directed to 
that portion of it which says that in order to constitute 
murder in the first degree “it is sufficient if there was such 
design and determination to kill distinctly formed in the 
mind at any moment before or at the time the blow is 
struck or the fatal shot is fired.” This language, if it 
stood alone, might be ambiguous and objectionable, as pos- 
sibly implying that it would be murder in the first degree if 
the intent were formed simultaneously with the infliction of 
the wound; but by the latter portion of the instruction it 
clearly appears that the intent must have been formed, 
and that there must have been deliberation and premedita- 
tion before the act was performed, and also that there must 
have been a turning over in the mind, “a weighing and 
deliberation.” And by the twelfth instruction it, was 
stated, “If an intention to kill exists, it is willful; if this 
intention be accomplished by such circumstances as evi- 
dence a mind fully conscious of its purpose and design, 
it is deliberate. Premeditate means to think of in ad- 
vance; to determine upon beforehand, It means that there 
was a design to kill before the act of killing took place.” 
This was a clear and explicit statement that, in order to 
constitute the act one of premeditated and deliberate malice, 
the intent to perform it must have preceded the perform- 
ance and that the mind must have beforehand considered it 
and determined upon it. The language complained of, 
therefore, could only mean that there had been formed in 
the mind an intent to kill, and that that intent existed so 
formed at the time the blow was struck. It is no doubt 
true that the terms ‘‘deliberation ” and “ premeditation ” 
require some time for reflection, and that it is not sufficient 
that the intent to kill be formed simultaneously wiih the 
striking of the blow. (Simmerman v. State, 14 Neb., 568 ; 
Milton v. State, 6 Neb., 136.) But in the latter case it was 
said, “‘ Where a person has actually formed the purpose 
maliciously to kill another, and has deliberated and pre- 
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meditated upon it before committing the offense, the length 
of time that intervenes between the time such purpose is 
formed and its execution is not material.” In the same 
case it is said that our statute was taken from Ohio, and 
the court, therefore, follows the interpretation placed by 
the Ohio courts upon the statute. A portion of a decision 
quoted with approval in the Milton case is as follows: 
“The intention to do the injury must have been deliber- 
ated upon and the design to do it formed before the act 
was done, though it is not required that either should 
have been for any considerable time before.” (State v. 
Turner, Wright [O.], 30.) The instruction of the court 
was, therefore, correct. The intent to kill must precede 
the killing, and under such circumstances that there has 
been a deliberation upon the’subject, but it is not necessary 
that the state should show that the intent existed and had 
been deliberated upon for any particular period of time. 
Indeed the defendant does not seriously combat this prop- 
osition, but, in addition to contending that the portion of 
the instruction referred to was opposed to this principle of 
law, he also argues that the court by repetition rendered 
too prominent the brevity of deliberation required. In 
_ Seebrock v. Fedawa, 30 Neb., 424, it was said that a judg- 
ment will not be reversed because the trial court repeated 
in the instructions the same proposition of law where it 
does not appear that the purpose was to mystify the jury 
and that the jury was misled by reason thereof. And in 
Carstens v. McDonald, 38 Neb., 858, it is said that the 
giving of an instruction upon a subject already specifically 
covered may be sufficient ground for reversal, but it will 
not have that effect where it appears that the jury were 
not thereby misled or confused, and Seebrock v. Fedawa 
is cited in support of the rule. The two opinions were 
written by the same judge, and were evidently intended to 
state the same rule. In view of the latter case, Seebrock 
v. Fedawa should not be construed go as to require for a 
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reversal that the court in repeating the instruction intended 
to confuse and mislead the jury; and in view of the 
former case, as well as the language of the opinion in the 
latter, the syllabus in the latter should not be interpreted 
to mean that prejudice will be presumed merely from repe- 
tition in the instructions. The clear inference from both 
cases is that a repetition of the same rule will not be ground 
for reversal unless its effect was to mislead or confuse the 
jury. (See on this point, also, Hill v. State, supra.) It is 
true that in the court’s charge in the case under considera- 
tion it is several times stated in substance that no particular 
length of time prior to the act during which the intention 
to kill existed and was deliberated upon need be shown, 
but this was each time in connection with a statement of 
the elements necessary to constitute murder in the first de- 
gree. The necessity of deliberation and premeditation was 
impressed upon the jury. The limitation upon the idea 
was given at the same time. The instructions did not con- 
flict. The words repeated were not stated in such connec- 
tion as to prejudice the rights of the accused, and we do. 
not think that the jury could have been misled or confused 
thereby. 

Instruction No. 15 was as follows: 

“15, The jury are instructed that the credit and weight 
to be given to statements or declarations of the defendant 
depend very much upon what the statements or declarations 
are. If thecrime itself as charged is proven by othier testi- 
mony, and if it is also proven that the party charged with 
committing the crime was so situated that he had the op- 
portunity to commit the crime, and his statements or dec- 
larations are consistent with such proof, and corroborative 
of it, and the witness or witnesses who swear to the state- 
ments or declarations is or are apparently truthful, honest, 
and intelligent, these statements or declarations so made 
may be entitled to great weight with the jury.” 

This instruction is objected to on the ground that it. 
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tended to impress the jury with the idea that greater weight 
should be attached to statements made by the defendant 
which were unfavorable to him than to statements which 
were favorable. We can hardly defend the policy of giv- 
ing instructions of this character, but we think this instruc- 
tion had a tendency directly the opposite to that conceived 
by the defendant. There were in evidence statements made 
by the defendant hereinbefore referred to, to the effect that 
he had shot a tramp, and implying at least that the act 
was on his part willful. The court by this instruction 
cautioned the jury that they should weigh such statements. 
in connection with the proof of other facts and the credi- 
bility of witnesses testifying to such facts, and that if the 
statements were consistent with such proof, and corrobora- 
tive of it, they might be entitled to great weight. This 
was in effect a charge that the statements were not entitled 
to great weight unless corroborative of the testimony in 
every particular. The instruction was favorable to the 
prisoner instead of unfavorable, That the statements and 
declarations referred to were those made by the prisoner 
out of court and not his testimony on the stand, and 
that this construction is the correct one aud the one which 
the jury must have given it is apparent from reading the 
two instructions immediately preceding. Both clearly 
referred not to his testimony but to statements out of 
court. One of these is as follows: “The statements or 
declarations of the prisoner out of court should be acted 
upon by the jury with great caution, and unless they are 
supported by other evidence tending to show that the pris- 
oner committed the crime they are rarely sufficient to war- 
rant a conviction.” In this connection complaint is also 
made of the twenty-sixth instruction, which is as follows: 
“26. The jury are instructed that they have no right to 
disregard the testimony of the defendant on the ground © 
alone that he is a defendant and stands charged with the 
commission of a crime; nor are the jury required to blindly 
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receive the testimony of the defendant as true, but the jury 
are to fully and fairly consider whether it is true and made 
in good faith, and for this purpose the jury have a right to 
consider the interest of the defendant in this prosecution. 
The law presumes the defendant to be innocent until he is 
proved guilty by the evidence beyond a reasonable doubt, 
and the law allows him to testify in his own behalf, and 
the jury should fairly and impartially consider his testi- 
mony together with all the other evidence in the case, and 
if from all the evidence, the facts and circumstances proved, 
the jury have any reasonable doubt of the guilt of the de- 
fendant as charged in the information, then the jury should 
give the defendant the benefit of the doubt and acquit 
him.” 

Objection is made to two phrases therein; one is that 
the jury is not required to ‘blindly ” receive the testimony 
of the defendant as true, and the other is that they should 
consider whether it was “made in good faith.” We can 
see no possible objection to this language. It states the law 
and states it correctly. The instruction as a whole is cer- 
tainly not unfair to the defendant, and the use of the word 
“blindly ” in connection with the rest of the instruction 
implied no disbelief by the court. As to the expression 
in regard to “good faith,” the argument is that if the jury 
believed his testimony to be true it made no difference 
whether it was given in “good faith” or in “bad faith.” 
With all due respect to the learned counsel representing 
the defendant, and while duly appreciating the ability they 
have displayed in the defense, we may be pardoned for 
saying that the distinction sought to be drawn is at least 
over-nice, If the defendant’s story was true, it was for - 
that reason given in good faith. If it was false, then it 
was in bad faith because it was false. “True” and in 
“good faith,” used in such a connection, are necessarily con- 
vertible terms, and while it was not necessary to use both 
it was beyond all possibility that the jury could have been 
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led by their use to believe that the defendant’s testimony 
‘was true, but nevertheless given in bad faith and therefore 
to be rejected. 

A very vigorous argument is directed against instruc- 
tion numbered five, defining reasonable doubt. This in- 
‘struction was as follows: 

“5, The jury are instructed that a reasonable doubt is a 
term often used, probably well understood, but not easily 
defined. It is not every possible donbt, because everything 
relating to human affairs, and depending on moral evi- 
dence, is open to some possible doubt. It is that state of 
the case which, after the entire comparison and considera- 
tion of all the evidence, leaves the minds of the jurors in 
that condition that they cannot say and feel that they have 
an abiding conviction to a moral certainty of the truth of 
the charge. If upon the proof there is reasonable doubt 
remaining, the accused is entitled to the benefit of it by an 
acquittal, for it is not sufficient to establish a probability, 
though a strong one, arising from the doctrine of chances, 
that the facts charged are more likely to be true than the 
contrary, but the evidence must establish the facts to a 
reasonable and moral certainty,—a certainty that convinces 
and directs the understanding and satisfies the reason and 
judgment of those who are bound to act conscientiously 
upon it. This is proof beyond a reasonable doubt; be- 
cause if the law, which mostly depends upon considerations 
of a moral nature, should go farther than this and require 
absolute certainty, it would defeat criminal prosecutions 
altogether. A reasonable doubt does not consist of possi- 
ble or conjectural doubts. If after a careful, impartial, and 
candid consideration of all the evidence in this case the 
jury have an abiding conviction of the guilt of the defend- 
ant, and are fully satisfied of the truth of the charge 
against him, then they are satisfied beyond a reasonable 
<loubt.” 

The language of that instruction was taken almost 

31 


418 NEBRASKA REPORTS. [Von. 43 


Carleton v. State. 


bodily from the charge of Chief Justice Shaw in the case 
of Commonwealth v. Webster, 5 Cush. [Mass.], 295. In- 
structions in substance tlie same as this have been approved 
in several cases in this state (Polin v. State, 14 Neb., 540;. 
Langford v. State, 32 Neb., 782; Willis v. State, 43 Neb.,. 
102); and in two cases where other instructions on the sub- 
ject had been given, the court has taken occasion to com- 
mend the charge of Chief Justice Shaw upon the subject. 
(Cowan v, State, 22 Neb., 519; Carr v. State, 23 Neb., 749.) 
‘The instruction in its general effect has, therefore, the sup- 
port of the former adjudications of this court, and the only 
reasonable ground of criticism is to that portion of it which 
says that if the law, “ which mostly depends upon consider- 
ations of a moral nature, should go further than this and 
require absolute certainty it would exclude circumstantial 
evidence altogether.” It is claimed that this portion of the 
instruction is argumentative and for that reason vicious. 
It is somewhat argumentative, but only in the way of giv- 
ing a reason for a rule of law. It is not argumentative 
upon the evidence, nor was it at all prejudicial to the rights 
of the accused. In Long v. State, 23 Neb., 33, certaiu in- 
structions were criticised because containing a mixture of 
law and argument. But the argument in those instructions 
was addressed to the credit which should be given witnesses, 
a subject exclusively for the jury, and there were also com- 
ments on the public policy of convictions, and the public 
danger resulting from turning criminals loose. Such a 
charge in the first respect infringed upon the province of 
the jury, and in the second respect it appealed to influences 
wholly improper for consideration. The clause particularly 
complained against in the instruction we are considering 
might properly have been omitted, but it was not a com- 
ment upon the facts; it was not an appeal in any sense to 
the jury. It merely stated in cold terms a sufficient reason 
for not requiring an impossible degree of proof, and that. 
by way of explaining and enlightening the rule of law re- 
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ferred to. It is argued that the expression that to require 
absolute certainty “would defeat criminal prosecutions 
altogether” was an intimation to the jury that this prose- 
cution should not be defeated. We do not think so. The 
language was general, and in so far as it expressed a prin- 
_ciple of public policy, to-wit, the necessity of effective 
prosecutions, this was a principle which must have been in 
the minds of the jury as strongly before as after the in- 
struction was read. In Ballard v, State, 19 Neb., 609, 
the jury was told that if they should find the defendant 
insane then they should acquit him, “and turn him loose,” 
The same argument as here used was urged against the ex- 
pression “turn him loose.” That language was certainly 
much more objectionable than this, inasmuch as it involved 
the idea of the danger of turning loose upon the public an 
insane person of homicidal tendencies; but even there the 
language used was not considered sufficient in itself to justify 
a reversal, 

Instructions 20 and 21 relate to the purpose and effect | 
of evidence in regard to the character of the deceased. We 
will not quote them for the reason that they state substan- 
tially the rule upon the subject as deduced from the au- 
thorities as hereinbefore set out in discussing the evi- 
dence. It is claimed that error lay in the instructions 
because they confined the evidence in its application to the 
good faith of defendant’s belief of danger, and because they 
required as a1 antecedent to its consideration that there 
should be some evidence tending to show an attack by the 
deceased. In these respects the instructions were right. 
The ferocity or violent disposition of the deceased could be 
no more used alone to establish that an attack had been 
made by him than similar traits on the part of the defend- 
ant could be proved for the purpose of establishing that he 
was the guilty person. The evidence only became material . 
. when accompanied by some evidence of an attack, and this 
for the purpose of showing defendant’s state of mind as _ 
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well as the probable character of the attack as it appeared 
to the defendant. These elements the instructions properly 
submitted to the jury. 

In the motion for a new trial several assignments relate 
to alleged misconduct on the part of jurors. The acts com- 
plained of range themselves in four classes. Wirst—That_ 
some of the jurors, contrary to their examination on voir 
dire, had formed and expressed opinions as to the guilt of 
the defendant. Second—That the jury had been wrong- 
fully allowed to separate. Third—That some of them had 
partaken of intoxicating liquors. Fourth—That one had 
secretly taken notes of the evidence and read the same to 
the others during their deliberations. As to the first and 
fourth classes of objections, it is sufficient to say that the 
evidence in support thereof consisted almost entirely of the 
statements of third persons, as to declarations made by the 
jurors after the jury was discharged; that this evidence 
was met by direct and positive contradiction both as to the 
declarations and the facts. Testimony to impeach a ver- 
dict in such a manner should be received with great cau- 
tion, and the evidence being conflicting the finding of the 
trial court will not be disturbed. (ill v. State, 42 Neb., 
503.) As to the alleged separation of the jurors, there is 
no evidence showing any separation except what was ren- 
dered necessary by physical demands, an officer in such 
case accompanying the juror who separated from his com- 
panions. As to the drinking of intoxicating liquors, it 
appears that after some of the jurors had been examined 
on their voir dire, and before the jury was sworn or com- 
pleted, a bottle of whiskey was found in the possession of 
one juror who had been passed for cause and who ulti- 
mately served on the jury. This was at once taken away 
from him by the sheriff. The mere fact of the possession 
of this whiskey before the jury was sworn would certainly 
not vitiate a verdict. There is some evidence tending to . 

show that the juror in question had been drinking before 
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the bottle was taken away. These facts are, however, all 
denied, and the finding of the trial judge will not be dis- 
turbed. It is not necessary, therefore, to consider whether 
the drinking of intoxicants at that stage of the case would 
invalidate the verdict. 

A strong effurt was made to secure a new trial on the 
ground of alleged misconduct of one Smith. The evidence 
on this point tends to show that Smith’s name was indorsed 
on the information as a witness for the state; that he had 
been subpoenaed and was in attendance during the trial 
until about the close of the state’s case, when he was dis- 
charged from attendance without being placed on the stand ; 
that during the trial he approached Mrs. Wood, the mother 
of the defendant, and endeavored to ascertain from her 
what the defense would be, and made some suggestions as 
to what might be proved; that during the trial Smith was 
seen in conversation with several of the witnesses, among 
them Henry Lucke. On this slender basis the defense 
tried to make out that Smith, of his own volition, or at the 
procurement of some one, sought to influence the testimony, 
particularly that of Lucke. In other words, that he 
suborned perjury. This is a very serious charge, and the 
evidence signally failed to establish it. 

Complaint is also made because Henry Lucke, before the 
trial, misled tne defense as to his testimony by not stating 
the remark made by Carleton about getting away with 
Gothman. We have never heard that the failure of a wit- 
ness for the state to disclose, upon inquiry by the defense, 
what his testimony would be, is ground for a new trial. 
In such a case a party might be so surprised as to warrant, 
on proper application, interference by the court for his pro- 
tection, but it appears that the trial lasted several days, 
and that the county attoruey, in his opening statement to 
the jury, stated according to the facts what Lucke’s testi- 
mony would be. This gave every opportunity to cross- 
examine all the witnesses on the basis of such statement, 
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and certainly gave reasonable opportunity to meet the tes- 
timony. No application for a postponement of the trial 
was mate. 

We think we have now covered every point made by 
counsel in argument or in the briefs, and we have consid- 
ered the assignments of error, whether referred to or not. 
We find no error in the record, and the judgment of the 
district court is 

AFFIRMED, 


Frank E, Janpt v. Lucren DERANLIEU. 


FILED JANUARY 5, 1895. No. 5289. 


1. Review: TRANSCRIPT OF RecorD. To enable this court to re- 
view the judgment of the district court reversing the judgment 
of the county court on error proceedings, the petition in error on 
which the district court acted must be incorporated into the 
record brought here. (Lean v. Andrews, 38 Neb., 656.) 


2. Transcript for Review: Truk For FILING. A transcript of 
the proceedings containing the final judgment sought to be re- 
viewed must be filed with the petition in error in order to confer 
jurisdiction upon the court. (Garneau v. Omaha Printing Co., 42 
Neb., 847.) 


Error from the district court of Dawes county. 


E. W. Dailey and Spargur & Fisher, for plaintiff in 


error. 
Albert W. Orites and W. H. Fanning, contra. 


Norvat, C. J. 


This action was commenced in the county court of 
Dawes county by plaintiff in error to recover the sum of 
$505.91 upon an account for goods sold and delivered to 
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the defendant. At the same time the plaintiff sued out a 
writ of attachment, and certain personal property of the 
defendant was seized thereunder. Subsequently the de- 
fendant appeared and filed a motion to quash and set 
aside the writ of attachment, which was overruled. 
Thereupon he moved to dissolve the attachment, which 
motion was denied. Upon the trial on the merits the 
plaintiff had judgment, and the defendant ‘prosecuted a 
petition in error to the district court, where it appears, 
from the stipulation of the parties, the order made by the 
‘county judge upon the motion to discharge the attachment 
was reversed, and the attached property was discharged. 
Plaintiff has filed a petition in error in this court to obtain 
‘a reversal of the judgment of the district court. 

The petition in error must be dismissed for the reason 
no transcript of the final judgment rendered by the district 
<ourt is before us. In Garneau v. Omaha Printing Co., 
42 Neb., 847, it is said: “ A cause cannot be docketed in 
this court, either on appeal or ‘error, until a transcript of 
the proceedings in the trial court is filed. The transcript 
of the record is the foundation of the proceeding here, 
and until the same is filed this court acquires no jurisdic- 
tion to hear and determine the cause. Until then there is 
no case to review. The statute requires that it shall be 
filed with the petition in error.” (See City of Brownville v. 
Middleton, 1 Neb., 10; Ward v. Urmson, 40 Neb., 695; 
Baker v. Kloster, 41 Neb., 890.) 

There has been filed in the court a stipulation of the 
parties which states that the order of the county court in 
the attachment proceedings was reversed, but the stipula- 
tion cannot take the place of a certified transcript of the 
judgment sought to be reviewed. (Credit Foncier of Amer- 
ica v. Rogers, 8 Neb., 34; McCarn v. Cooley, 30 Neb., 552.) 

Again, the judgment cannot be reviewed, for the reason 
that the record does not contain the petition in error which 
was presented to the district court. We therefore have no 


424 NEBRASKA REPORTS. [VoL 43 


Paul y, Ziebell. 


means of knowing what errors were alleged in the lower 
court for a reversal of the proceedings of the county court. 
The bringing up of the petition in error was necessary to 
obtain a review of the decision of the district court. (Lean 
v, Andrews, 38 Neb., 656.) The proceedings are 


DISMISSED, 


BertHa Pau. v. GoTTLIEB ZIEBELL. 
Fivep JANUARY 5, 1895. No. 5213. 


1. Change of Venue: AFFIDAVIT: JUSTICE OF THE PEACE. 
When a proper affidavit made by a defendant for a change of 
venue of a cause pending before a justice of the peace is season- 
ably filed, and the provisions of the statute as to the payment 
of cosis have been complied with, it is mandatory upon the 
justice to whom the application is made to transfer the canse to 
the nearest justice of the peace of the county to whom the ob- 
jections stated in the affidavit do not apply. 


2. Affidavit for Change of Venue. The defendaut may state 
in such affidavit for a change of the place of trial any objection 
which is deemed well founded, which would disqualify the next 
nearest, or any other justice in the county, from hearing the 
cause. 


3. Venue: Proor or BIAS OF NEAREST JUSTICE. The plaintiff 
is not authorized to prove, by affidavit or otherwise, the interest, 
bias, or prejudice of such nearest justice of the peace in order 
to prevent the defendant from procuring a change of the place 
of trial. 


Error from the district court of Madison county. 
Tried below before Norris, J. 


Wigton & Whitham, for plaintiff in error, cited: Max- 
well, Justice Practice, 126; Hitchcock v. McKinster, 21 
Neb., 148; In re Garst, 10 Neb., 78; Osborn v. Shotwell, 
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33 Neb., 348; Johnson v. Jones, 2 Neb., 137; Kepley v. 
Irwin, 14 Neb., 300; Rector Holy Trinity Church v 
United States, 12 Sup. Ct. Rep., 512. 


Mapes & Licey, contra: 


Norvat, C, J. 


This action was commenced by the plaintiff in error be- 
fore H. G. Brueggemaun, a justice of the peace in and for: 
Norfolk precinct, Madison county, to recover the sum of 
$100.20. On the return day of the summons the defend- 
aut filed a motion for a change of venue to R. H. Maxwell, 
a justice of the peace for Battle Creek precinct, because of 
the bias and prejudice of Justice Brueggemann. The mo- 
tion was accompanied by the following affidavit: 


“THe Srare or NEBRASKA, 
Mapison County. 


“Gottlieb Ziebell, being first duly sworn, says that he is. 
the defendant above named; that he cannot, as he verily 
believes, have a fair and impartial hearing in this case 
before H. G. Brueggemann, justice of the peace in and for 
Norfolk precinct, Madison county, Nebraska, on account of 
the interest, bias, and prejudice of said justice. A ffiant 
further says that he cannot have a fair and impartial trial 
in this case, as he verily believes, befure Geo. N. Beels, 
justice of the peace in and for said precinct, on account of 
the bias, interest, and prejudice of said Justice Beels. 
Affiant further says that he cannot have a fair and impar- 
tial hearing in this case, as he verily believes, before E. 
C. Wormer, justice of the peace in and for Wormerville 
precinct, said county, on the ground that sdid justice is in- 
terested, biased, and prejudiced. Affiant says that he verily 
believes he cannot have a fair and impartial trial in this 
case before , justice of the peace for Valley 
precinct,-on account of the interest, bias, and prejudice of 
said justice in said case. Affiant further says that he verily 
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believes that he cannot have a fair and impartial trial in 
this case before Geo. Zimmerman, on account of the bias 
and prejudice of said Justice Zimmerman. 

“GoTTLIEB ZIEBELL. 

“Subscribed in my presence and sworn to before me this 
17th day of May, 1890. Burt Mapes, 

“ Notary Public.” 

The plaintiff, before the ruling on said motion was made, 
objected to the venue being changed to Justice Maxwell, 
for the reason that a fair and impartial trial of the cause 
could not be had on account of the interest, bias, and preju- 
dice of said Maxwell, as shown by the affidavit of George L. 
Whitham. Thereupon Justice Brueggemann entered upon 
his docket an order transferring the cause to Justice Max- 
well, and an exception was taken to the ruling. Before 
the last named justice the plaintiff made affidavit that she 
believed a fair and impartial trial could not be had before 
Mr. Maxwell on account of the interest, bias, and prejudice 
of said justice, and asked that the cause be remanded to 
the justice granting the change of venue, which motion 
was denied, and the plaintiff took an exception. The cause 
was thereupon tried to a jury, with a verdict and judg- 
ment in favor of the defendant. Error was prosecuted by 
the plaintiff to the district court to reverse the two rulings 
mentioned above, where the same were affirmed. 

It is contended that Justice Brueggemann erred in grant- 
ing a change of venue over the objections of the plaintiff. 
Section 958a of the Code of Civil Procedure provides: 
“That in all civil and criminal proceedings before justices 
of the peace, any defendant in such proceedings may apply 
for, and obtain, a change of venue, by filing an affidavit 
in the case made by the defendant, his agent or attorney, 
stating that the defendant cannot, as affiant verily believes, 
have a fair and impartial hearing in the case on account of 
the interest, bias, or prejudice of the justice, and by paying 
the costs now required to be paid by defendant on change 
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of venue, for the causes and in the cases mentioned in 
chapter four of title thirty, part two of the revised stat- 
utes, and thereupon the proceedings shall be transferred to 
the nearest justice of the peace to whom the said objections 
do not apply, of the same county, to be proceeded with in 
the manner pointed out for the transfer and procedure in 
cases on change of venue for the cause mentioned in said 
chapter four.” Section 9586 declares: “The application 
shall be made before entering upon the merits of the case 
by the introduction and reception of evidence, and no sec- 
ond change of venue shall be allowed for the same cause in 
the same proceeding.” These sections provide for the de- 
fendant’s obtaining a change of venue in a cause pending in 
a justice court, as well as for prescribing the showing neces- 
sary to be made in order to procure such. change. It has 
been more than once held by this. court, in construing the 
foregoing sections, that, when an affidavit in the language 
of the statute is filed in proper time, it is the duty of the jus- 
tice to change the venue to the nearest justice of the county 
to whom thie objections stated in the affidavit do not apply, 
provided the provisions of the law relating to the payment 
of costs have been complied with. The justice to whom 
the application is made has no discretion in the premises, 
(In re Garst, 10 Neb., 78; Osborn v. Shotwell, 33 Neb., 
848; State v. Colton, 33 Neb., 561; Peyton v. Johnson, 
37 Neb., 886.) It is equally as well settled by these 
decisions that, although the defendant has no right to name 
the justice to whom the cause shall be transferred, yet it is 
proper to state in his affidavit for a change any objections, 
which are deemed well founded, to the justice next nearest 
to the one before whom the action is pending, and which 
would disqualify such nearest justice from hearing the 
cause. It.logically follows from this that it is proper to 
state ‘in the affidavit made for the purpose of procuring a 
change of the place of trial any real or substantial grounds 
existing which would prevent any justice in the county from 
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giving the defendant a fair and impartial trial in the cause. 
If he fail so to do, the objection is waived. (In re Garst, 
supra.) This is obvious from the fact that the statute al- 
lows but one change of venue for the same cause, and that 
it requires, when such change is made, that it shall be “to 
the nearest justice of the peace, to whom said objections do 
not apply, in the same county.” 

It is argued that the court erred in transferring the cause 
to Justice Maxwell’s court, since the plaintiff had filed 
an affidavit to the effect that she could not have an impar- 
tial hearing in the cause before him on account of his bias 
and prejudice. This contention is not tenable. Under 
sections of the statute above quoted a change of venue can 
be had only on the application of the defendant. The 
plaintiff is not entitled to such a change on account of the 
interest, bias, or prejudice of the justice, but can obtain a 
change of the place of trial alone under and for the cause 
stated, and in the mode pointed out, in sections 954, 955, 
957, and 958 of the Code, which read as follows: 

“Sec. 954. The place of trial may be changed if, on the 
return of process, or at any time before trial shal! have 
commenced, it shall be made satisfactorily to appear to the 
justice of the peace before whom any cause is instituted, or 
is pending for trial, by the affidavit of either of the parties 
in the case, that such justice is a material witness for either 
party, or if a jury be demanded by the adverse party, then 
that he cannot, as he verily believes, have a fair and im- 
partial trial in the precinct or place for which said justice 
may have been elected, on account of the bias or prejudice 
of the citizens thereof. 

“Sec, 955. If the place of trial be changed on ac- 
count of the justice being a material witness in the cause, 
such cause may be transferred jor trial before some other 
justice of the peace in the same precinct. If the pldce of 
trial be changed on account of the bias or prejudice of the 
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citizens of such precinct of place, the case shall be taken to 
some justice in an adjoining precinct in the same county. 

“Sec, 957. Before any such change shall be allowed, the 
costs, as specified in the next following section, shall be 
paid by the party applying for such change. 

“Sec. 958. When such change is at the instance of the 
plaintiff, he shall be taxed with all the costs which have 
accrued and which shall accrue in the cause, until such 
transcript and papers shall be delivered to the justice to 
whom such cause is removed for trial; and when on the 
application of the defendant, he shall be taxed for the costs 
which have accrued for issuing subpcenas for witnesses and 
service thereof, witness fees, and costs of the justice for 
transferring the cause to the docket of the other justice.” 

There is no provision of the statute which authorizes or 
allows the plaintiff to urge that a justice of the peace is in- 
terested, biased, or prejudiced as grounds why he should 
not hear and determine the cause. The defendant alone 
can interpose such objections, and when he has done so in 
the mode pointed out by statute, it is mandatory upon the 
justice before whom the action is pending to grant the 
change to the nearest justice in the county to whom no ob- 
jection of interest, bias, or prejudice has been averred in the 
defendant’s affidavit. If the plaintiff can urge the objec- 
tion that the justice nearest to the one to whom the appli- 
cation for change of the place of trial is made is inter- 
ested, or is biased or prejudiced against him, then, unless 
restrained by his conscience, he may make the same objec- 
tion to each of the other justices in the county, and thede- 
fendant would be required to submit to a trial of the cause 
in the forum chosen by the plaintiff. Toso construe the 
statute would, in many causes, prevent the defendant from 
procuring a change of venue for the grounds stated in sec- 
tion 958a of the code. We are constrained to hold that 
the objections urged by the plaintiff against Justice Max- 
well were insufficient to prevent the transfer of the cause 
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to him, and that the justice did'not err in refusing to re- 
mand the cause to justice Brueggemann, The judgment of 
the district court is therefore 

AFFIRMED. 


Lanpaver, Kar & Strrene v. G. H. Mack & Com- 
PANY. 


FILED JANUARY 5, 1895. No, 4872. 


1. Attachment: Issuzs on Motion To DissoLvE. On the hear- 
ing of a motion by a defendant to discharge an attachment 
allowed in an action against him on the ground that he had 
fraudulently disposed of his property with intent to defraud 
creditors, the alleged fraudulent transaction being the convey- 
ance by mortgage of certain property, the validity of such 
mortgage is not put in issue and cannot be determined. Jc- 
Cord v. Krause, 36 Neb., 764. 


2. Fraudulent Conveyances: PREFERRING CREDITORS. While 
it is permissible for an insolvent debtor to prefer one or more 
creditors to the exclusion of others, such preference must be an 
honest one and not a device to enable the debtor to fraudulently 
delay or defeat other creditors, 


The fact that a preference is given to a bona fide 
indebtedness is not of itself sufficient protection even for the 
creditor, provided he was aware of and participated in a purpose 
to fraudulently defeat the claims of other creditors. 


4. Attachment. In order to sustain an attachment as against the 
defendant, it is sufficient to establish the existence of one or 
more of the statutory grounds therefor as againet him, without 
regard for the rights of other parties. 


5. : SUFFICIENCY OF EVIDENCE TO SUSTAIN AFFIDAVIT. 
Evidence examined, and held to sustain the statement in the 
affidavit for attachment, 

6. Landauer v. Mack, 39 Neb., 8, overruled. 


REHEARING of case reported in 39 Neb., 8. 
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Chas. Offutt, for plaintiff in error. 
Bartlett, Crane & Baldrige and E. R. Duffie, contra. 


Post, J. 


A former opinion in this case will be found in 39 Neb., 
8. A re-examination of the record led to the conclusion 
that the order of the district court discharging the attach- 
ment rests upon a finding in favor of the validity of the 
mortgages mentioned in the opinion rather than the want of 
grounds for attachment as against the defendant, and is, 
therefore, within the rule recognized in McCord v. Krause, 
36 Neb., 764, Acting upon that conclusion, a rehearing 
was ordered and the cause again submitted on its merits. 
It is of the utmost importance in this connection to keep 
in mind the precise question presented by the motion to 
discharge, viz., whether the evidence establishes sufficient 
ground for the attachment as against the defendant Goitt- 
lieb H. Mack, doing business in the name of G. H. Mack 
& Co., and not whether the rights of the several mort- 
gagees are superior to the claims of the plaintiffs. In 
our consideration of the subject we are embarrased some- 
what by the fact that most of the cases cited from this. 
court have turned upon the question of the rights of third 
persons; and not until the case of McCord v. Krause, supra, 
were the rights of the defendant under like conditions di- 
rectly presented for determination. 

There is offered at this time no criticism of the proposi- 
tion in the former opinion, that the burden is upon the 
plaintiff to sustain by a preponderance of evidence the 
statements of the affidavit for attachment, or proof of facts 
from which the truth of such statements will be inferred. 
It is also firmly established by the later decisions of this 
court that fraud will not be inferred as a matter of law 
from the preference of one or more creditors by a debtor 


432 NEBRASKA REPORTS. [Von. 43 


Landauer vy. Mack. 


in failing circumstances. (Hershiser v. Higman, 31 Neb., 
531; Hamilton v, Isaacs, 34 Neb., 709; Jones v. Loree, 37 
Neb., 816; Phelan v. Smith, 40 Neb., 765.) Among the 
facts disclosed by the record we notice that the sheriff of 
Douglas county, Wm. Coburn, was in possession of the 
property in coutroversy as agent of the several mortgagees 
at the date of the order discharging the attachment. Were 
the case at bar one by or against Coburn for the purpose 
of determining his right of possession of the property, we 
could, without difficulty, sustain a judgment in his favor 
on the ground that one or more of the mortgages are bona 
fide, and because he could, by reason of his privity with the 
mortgagees, successfully interpose in his own behalf any 
defense existing in their favor. Inasmuch as our investi- 
gation has resulted in a conclusion adverse to the order of 
the district court, it is deemed proper to refer to some of 
the salient facts of the case; but preliminary to such ex- 
amination it should be remarked that the grounds of at- 
tachment are that defendant has sold and disposed of his 
property with intent to defraud his creditors and to hinder 
and delay them in the collection of their claims ; that he is 
about to sell and dispose of his property with like fraudu- 
lent intent, and is about to remove it with intent to cheat 
and defraud his creditors. 

On the 15th day of February, 1890, Mack, the defendant, 
who was then hopelessly insolvent, executed six different 
chattel mortgages covering his entire personal estate, and 
amounting in the aggregate to $22,856.76. He at the 
same time executed two real estate mortgages for the ag- 
gregate amount of $825. Among the mortgages executed 
on that day were the following: One in favor of the First 
National Bank of Omaha, for $6,908.16 ; one in favor of 
Elizabeth Mack, wife of the mortgagor, for $5,939.16; one 
in favor of S. Trottner and H. Lichtenberg, brothers-in- | 
law, for $2,912.56; and one in favor of Sebastian Trottner, 
also a brother-in-law, for $2,160,— making a total of $11,- 
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011.72 in favor of near relatives. A number of the mort- 
gages made at or about that time were for amounts in 
excess of that claimed by the mortgagees,—for instance, 
one in favor of the defendant’s book-keeper, McLeod, for 
$200, when the amount claimed by him was $72.50; one 
in favor P, J. Van Slyck, of Omaha, for $325, to secure 
an indebtedness of $188.50; one in favor P. Whitlock, of 
Richmond, Virginia, for $250, to secure an indebtedness of 
$182.50; one in favor of C. Jensen, of New York, for 
$1,116.25, to secure an indebtedness of $736.25. 

A further reference is required in this connection to the 
mortgage in favor of the defendant’s wife. It is shown by 
the testimony of McLeod, the book-keeper, that a new set 
of books were opened by the defendant, January 1, 1890, 
and that all of the bills payable were transferred to the 
new book, except a note held by Mrs. Mack. The wit- 
ness, who is certainly not unfriendly to the defendant, tes- 
tified as follows: 

Q. Did you have a conversation with G. H. Mack with 
regard to that [the credit in favor of Mrs. Mack] at the 
the time the new books were being made out? 

A. Yes, sir. 

Q. State what it was. 

A. It was standing on the old book to the credit of 
bills payable forty-six hundred and some dollars, 

Q. Did it state to whom it was payable? 

A. It does on page 18 of the old book. I saw it there, 
and asked Mr. Mack what it was for. He said it wasa 
note Mrs. Mack had for that amount. J asked him if I 
should transfer it to the other book, and he said, “No, 
close it up to profit and loss,” and it was done. 

Q. When did that happen? 

A. Between the Ist and 15th of January, when I fin- 
ished opening this set of books. 

Q. Was any change made in the books in that respect 
since February 15? 

32 
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A. Yes, sir. * * * 

Q. How long after February 15 was it that you made 
that entry in her account of this note. 

A. Icannot tell. Ithink it wasthe 15th. Everything 
that has been done since then has been done as of the 15th. 

Q. What was that entry? 

A. To Mrs. Mack, $4,826.53. 

Q. Why did you not put the amount of the mortgage 
note on that date, viz., $5,939.16? 

A. I could not put it there. That was not her account. 

The mortgages executed on the day above named were, 
except that in favor of Mrs. Mack, all made without the 
knowledge or request of the mortgagees, and, according to. 
the testimony of Mrs. Mack, those in favor of her brother, 
Sebastian Trotiner, and the firm of Trottner & Lichten- 
berg, were executed in accordance with her solicitation. 
Said mortgage was also filed by the defendant, or under his 
direction, in the following order: That in favor of the 
First National Bank of Omaha at 1:15 P. M., on the day 
of its execution; that in favor of Elizabeth Mack at 1:17 
P. M.; that in favor of Sebastian Trottner at 1:19 P. M.; 
one in favor of Calixto, Lopaz & Co. at 1:20 P. M.; that 
in favor of Trottner & Lichtenberg at 1:21 P. M., and 
the others following at like intervals, on thesame day. It 
also appears that Coburn was put in possession by the time, 
if not before, the last mortgage was filed, and before notice 
was given to the bank above named of the mortgage in its 
favor. At that date the defendant was indebted to plain- 
tiffs for merchandise in the sum of $1,849.50. OF that 
amount the sum of $659.70 matured February 9, and the 
note therefor had been protested for non-payment. On the 
14th, the day preceding the execution of the aforesaid 
mortgages, Mr. Harris, representing the plaintiffs, called 
on the defendant and insisted upon payment of the amount 
then due and security for the unmatured notes. His de- 
mand not being productive of satisfactory results, he re- 
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turned the following morning, when the defendant, accord- 
ing to the affidavit of the latter, offered to pay the balance 
due on the note first above mentioned, but declined to fur- 
nish the security demanded, whereupon Harris became- 
abusive and threatened to cause his property to be attached 
and his business and credit to be ruined unless security was 
forthcoming immediately. His affidavit, so far as it relates 
to that subject, concludes as follows: “This affiant states 
that said Harris, after making many loud and profane re- 
marks, so loud that it attracted the attention of many of 
affiant’s customers and other persons who were in affiant’s 
store at said time, the said Harris left said store, and this 
affiant states that immediately afterward he made and exe- 
cuted the four chattel mortgages first above mentioned and 
-described.” The mortgages to which reference is therein 
made are those in favor of the First National Bank, Eliza- 
beth Mack, Sebastian Trottner, and the firm of Trottner 
& Lichtenberg. About 11:30 A. M. of the same day Mr. 
Breckenridge called at the store of the defendant for the 
purpose of presenting for payment a past due bill in favor 
of the Mutual Union Cigar Company. According to the 
affidavit of the former, he inquired if the defendent was in 
trouble, and in reply was assured by the latter that he was. 
not, except as to a claim in favor of the plaintiffs, De- 
fendant at that time mentioned, with an oath, the represen- 
tative of the plaintiffs who had, as he said, caused him 
trouble. The affiant then said to him: “If you are 
crowded so that you have to give chattel mortgages I want 
you to remember my client,” to which the defendant as- 
sented; but during that conversation Mr. Coburn came 
into the store, and to the surprise of the affiant, took pos- 
session by virtue of the mortgages above described. 

The foregoing, which are in the main undisputed, are 
selected from the many facts disclosed tending to charac 
terize the transaction so far as the defendant is concerned. 
It is probable that to the persistence and abuse of the 
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plaintiff’s agent should be attributed the defendant’s at- 
tempt to defeat their claim; but whatever may have been 
his motive, it is reasonably certain that one purpose of the 
hurried execution of the several mortgages, without so 
much as consulting his own books to ascertain the amounts 
due the mortgagees, was to prevent the enforcement of the 
plaintiff’s claim by resort to legal process. The evidence 
in support of the motion is directed chiefly to the question of 
the good faith of the claims secured, and for the purpose of 
the present inquiry we assume the mortgages, and each of 
them, to represent the bona fide indebtedness of the defend- 
ant, although it may be doubted whether the explanation of 
the mortgage to the defendant’s wife is such as to overcome 
the presumption of fraud which results therefrom. It may 
be conceded, also, that they were taken by the mortgagees: 
for the purpose of security only, without notice of any 
fraudulent intention on the part of the mortgagor. The 
defendant, however, has suggested no explanation of his 
devious course consistent with honesty of purpose on his 
own part. The fact that the preference by an insolvent is 
given toa bona fide claim is not of itself sufficient, even 
for the protection of the mortgagee, provided he was, at 
the time the security was accepted, aware of and partici- 
pated in a purpose to fraudulently delay or defeat the 
claims of other creditors. Where there is an actual intent 
to defraud, no form in which the transaction is put can 
shield the property so transferred from the claims of pur- 
suing creditors, even though a full consideration be received 
therefor, (Kerr, Frauds, 199; May, Fraudulent Convey- 
ances, 233; Starin v. Kelly, 88 N. Y., 419; Billings v. 
Russell, 101 N. Y., 226; Blennerhasselt v. Sherman, 105 
U.S., 117, and cases cited.) As said in David v, Bireh- 
ard, 53 Wis., 492, “It is not the honesty of the debt se- 
cured by, but the purpose of the conveyance, to which the 
statute has reference; that an honest debt is an important 
factor in the transaction, but if the mortgage was made 
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with the intent to hinder and delay creditors, then it is 
void though an honest debt be secnred by the instrument.” 
(See, also, Johnson v. Whitwell, 24 Mass., 78; Giddings v. 
Sears, 115 Mass., 507; Shelley v. Boothe, 73 Mo., 74.) 

In order to sustaiu an attachment as against the defend- 
ant it is, for obvious reasons, sufficient to establish the ex- 
istence of ground therefor as against him without regard 
to the rights of other parties. The character of the title 
or interest acquired by purchase or mortgage from an in- 
solvent debtor is wholly immaterial unless put in issue by 
creditors, We will add, in justice to the district judge, 
that if it were clear from the record that the order com- 
plained of was based upon a finding of good faith on the 
part of the defendant, we would in this proceeding be con- 
strained to accept hisconclusion. But we are satisfied, both 
from the proofs and the argument on the former submission, 
that the substantial foundation for the order is a finding in 
favor of the validity of the mortgages. It follows that the 
cause is within the doctrine of MeCord v. Krause, supra, 
and must be governed by that case. The order discharg- 
ing the attachment is accordingly reversed and the cause 
remanded to the district court for further proceedings 
therein in accordance with the opinions. 


REVERSED AND REMANDED. 


JacoB Fawcett, APPELLANT, v. D. A. POWELL ET AL., 
APPELLEES. 


FILED JANUARY 5, 1895. No. 5712. 


1. Negotiable Instruments: Fravup: BuRDEN oF PROoF. In 
an action by an indorsee of a promissory note against the maker, 
where the defendant pleads fraud in the inception of the note, 
the burden is upon the plaintiff to show that he is a bona fide 
holder for value. Following Violet v. Rose, 39 Neb., 660. 
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2. 


The appellant’s failure to make the 
proof required, nuder the circumstances above indicated, neces- 
sitates an affirmance of the decree entered by the district court. 


APPEAL from the district court of Douglas county. 
Heard below before Davis, J. 


Faweett, Churchill & Sturdevant, for appellant. 
Brome, Andrews & Sheean, contra. 
No briefs filed. 


Ryay, C. 


This was a foreclosure proceeding begun in the district 
court of Douglas county by appellant against D. A. Pow- 
ell and Mary L. Powell on their rea] estate mortgage made 
to Frank H. Kingman. The notes secured by the mort- 
gage, for the foreclosure of which this action was com- 
menced, were transferred by Kingman to Frank Barnard 
and C, L. Blazer, through whoera appellant Fawcett claimed 
title. Fawcett made each preceding hoider of these notes 
held by him a defendant. The defendants, D. A. and Mary 
L. Powell, auswered, denying that Fawcett was a holder 
of any notes asa purchaser, or for value, and setting up 
that Blazer, by falsely representing the value of the stock 
of the Dou Carlos Lumber Company, had induced D. A. 
Powell to purchase of this stock $10,000 in stock at its par 
value, in payment for which D. A. Powell gave his notes, 
amounting to $10,000, to Kingman, by whom they were 
fraudulently transferred to Barnard and Blazer, through 
whom Fawcett, with knowledge of the character and his- 
tory of said notes, derived his title thereto. Two banks 
were made parties plaintiff by intervention on their own 
application, and thereupon they alleged that they had taken 
as collateral security to loans made to Fawcett some of the 
notes of Powell,secured by the aforesaid mortgage. In favor 
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of these banks, as well as in favor of two individuals who, 
by intervention, asked the foreclosure of an independent 
mortgage on the same property as that in respect to which 
Fawcett claimed the right to foreclosure, the relief prayed 
was granted. There now remains but one party complain- 
ing, and that party is appellant Fawcett, who, in argument 
on his own behalf, says that the sole question to be deter- 
mined is whether or not under the evidence he was an inno- 
cent purchaser of the paper in controyersy. The defense 
pleaded was fully substantiated by the evidence as against 
the original payee of Powell’s notes, It was shown, by the 
proof that the firm of Fawcett & Davis, of which appel- 
lant was a member, leased three adjoining rooms and sub- 
let one of these rooms to the Don Carlos Lumber Company, 
and that during the time in which the transactions com- 
plained of transpired Mr. Davis, of the firm of attorneys 
aforesaid, was president of the Don Carlos Lumber Com- 
pany, and its legal adviser. The firm of Fawcett & Davis 
sub-leased a room to the lumber compauy for the conven- 
ience of Mr. Davis, as its president, and because the firm of 
Fawcett & Davis expected that the fees to be earned by that 
firm as attorneys at law would compensate for the incon- 
venience of yielding up the possession of one room. Mr. 
Fawcett had been succeeded as cashier by Mr. Barnard, and 
had sold to him his steck in the Mechanics & Traders 
National Bank of Omaha. Mr. Faweett’s description of 
this purchase of the notes in respect to which he sought the 
foreclosure of the mortgage made by Powell was as follows: 

“Mr. Barnard, who at that time was vice president of 
the Mechanics & Traders Bank and had been a client 
of mine, came to me and said he wanted to raise $5,000, 
and brought these notes and that mortgage and wanted to 
know if I could sell them for him. I had once before 
sold $4,500 worth of the paper for him to Mr. Hopkins, 
secured by mortgage or deed of trust on this Missouri 
property, and he had taken up the notes and paid them. 
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I took this paper to Mr. Hopkins first. Mr. Hopkins 
said he didn’t care to buy it. I then offered the paper to 
John L. McCague. Mr. McCague said that it was a 
larger amount than he wanted to buy. I then went back 
to the office, and some time during the day Mr. Barnard 
came in and I told him I had been unable to sell the paper 
to either Mr. Hopkins or Mr. McCague, and I didn’t know 
of any one else to deal with; but he said he wanted $5,000 
very badly and wanted it that day, and he went out of the 
room and came in with Mr. Blazer. He was alone at the 
time I spoke. He came in and said, ‘You cut the paper 
in two, take $5,000 for it,’ and Mr. Barnard said he would 
indorse the whole paper. I asked him how he could 
afford to do that if he was only getting half the money, 
He said half the money would go to him. He said he 
had an arrangement with Blazer by which he would be 
secured for the other half, and he knew where it was com- 
ing from all right and that he would cut the paper in two. 
I told him if he would give me $5,000 stock of the Me- 
chanics & Traders National Bank as collateral I would 
take it. He said he would and did so, and I went right 
over to the Commercial National Bank. * * * I 
showed Mr. Millard the papers which I had, which were 
two of these notes and the $5,000 of the Mechanics & 
Traders Bank stock and asked him if he would loan me 
$5,000 on that collateral. He said he would, and I gave 
him my note for $5,000 and deposited two of these notes 
and the $5,000 in stock as collateral security, and I depos- 
ited the $5,000 in the Mechanics & Traders Bank to the 
credit of Barnard.” 

The bank for which Mr. Millard was acting was pro- 
tected by the decree of the district court as the bona fide 
holder of the notes pledged to it as collateral security. 
We have been unable to discover in the entire transaction 
as described by Mr. Fawcett the least indication that he 
purchased any notes in the sense in which the term “pur- 
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chased ” is ordinarily used or accepted. It is highly prob- 
able that by raising the sum of $5,000 for Mr. Barnard by 
pledging notes to the same amount as well as other collat- 
eral security furnished by Mr. Barnard himself, the other 
notes to the amount of $5,000 became the property of Mr. 
Fawcett. This, however, was in no sense such a purchase 
as might be described as in the ordinary course of busi- 
ness, The defense of fraud in the inception of the notes 
held by Mr. Fawcett was established without question— 
indeed the perpetrators of the fraud for some reason failed 
to testify. The rule which governs the right of a holder 
of a note under these circumstances is thus stated in Violet 
v. Rose, 39 Neb., 660: “It seems that in an action by an 
endorsee of a promissory note against the holder, where 
the defendant pleads fraud in the inception of the note, 
the burden is upon the plaintiff to show that he is a bone 
fide holder for value.” Mr. Fawcett failed to do this, and 
the judgment of the district court. is 
AFFIRMED. 


GERMAN-AMERICAN INSURANCE Company OF NEW 
York v. Josepy 8. Harv. 


Fivep JANvuARY 5, 1895. No. 5830. 


1. Pleading: AMENDMENT: REVIEW. Unless it is affirmatively 
made to appear what particular amendment of a pleading was. 
allowed, no question is presented for review as to the proper ex- 
ercise of its discretion by the district court. 


2. Insurance: MISREPRESENTATIONS BY APPLICANT: WAIVER. 
Where representations of the extent to which incumbrances ex- 
isted on property sought to be insured were made, which unin- 
tentionally were incorrect, but were so known to be by the in- 
surance company’s agent, who nevertheless issued the policy of 
insurance as requested, and therefor received the premium, 
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which, with said representations, he forwarded to his principal, 
by whom the premium was retained and the policy allowed to 
remain in force, the jury were properly instructed, in effect, that 
by retaining the premium and not canceling the policy before 
loss was sustained for nearly four months after issue of the 
policy, the company was bound as an insurer, provided the ex- 
istence of the above facts was shown by the evidence. 


: Evipencr. Actual representations as to the ex- 
istence of safeguards against fire which were made to the agent 
of the insurer may be proved by parol evidence, notwithstand- 
ing the fact that such representations, incorrectly reduced to 
writing by such agent, were attested as true by the signature of 
the insured, even though by the terms of the policy issued it is 
provided that such representations shall be deemed a warranty, 
and as such a part of the policy itself. 


Error from the district court of Franklin county. 
Tried below before Gasin, J. 


See opinion for statement of the case. 


Jacob Fawcett, for plaintiff in error: 


Statements of the agent at the time of effecting the in- 
surance are not admissible, after the contract has been re- 
duced to writing and delivered by the company and accepted 
by the assured, to change or vary the terms of the policy. 
Parol evidence is never admissible to vary the terms of a 
written instrument. (Wilkins v. State Ins. Co. of Des 
Moines, 45 N. W. Rep. [Minn.], 1; Western Assurance 
Co. v. Rector, 3S. W. Rep. [Ky.], 415; McNierney v. 
Agricultural Ins. Co., 48 Hun [N.Y.], 244; Franklin 
Fire Ins. Co. v. Martin, 8 Ins. L. J. [N.J.], 184; Smith 
v. Cash Mutual Fire Ins. Co., 24 Pa. St., 324; Loehner v, 
Home Mutual Ins. Co..17 Mo., 248; Hartford Fire Ins, 
Co. v. Webster, 69 Ill., 392; Dewees v. Manhattan Ins. 
Co., 6 Vroom [N.J.], 366; Winnesheik Ins. Co. v. Holz- 
graye, 53 Ill., 517; Walker v, State Ins. Co., 26 Pac. Rep. 
{Kan.], 718; Herbst v. Lowe, 65 Wis., 316; Ripley v. 
Hina Ins, Co., 30 N. Y., 136; Glendale Mfg. Co. v. Pro- 
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tection Ins. Co., 21 Conn., 37; Sheldon “vy, Hartford Fire 
Ins. Co., 22 Conn., 235; Barrett v. Union Mutual Fire 
Ins. Co., 7 Cush. [Mass.], 180; Union Mutual Life Ins. . 
Co. v. Mowey, 96 U.S&., 544; Chase v. Hamilton Ins. Co., 
20 N. Y., 54.) 

The following cases are cited upon the question of war- 
ranty: Brooks v. Standard Fire Ins. Co, 11 Mo. App., 
349; Loehner v. Home Mulual Ins, Co., 17 Mo., 248; 
Mers v. Franklin Ins. Co., 68 Mo., 181; Glendale Mfg. 
Co. v. Protection Ins. Co., 21 Conn., 37; First Nat. Bank 
v. Ins. Co. of North America, 50 N. Y., 45; Witherell v. 
Maine Ins. Co., 49 Me., 200; Johnson v. Dakota Fire & 
Marine Ins. Co., 45 N. W. Rep. [N. Dak.], 799; Fisher 
v. Crescent Ins. Co., 33 Fed. Rep., 544; Chrisman v. State 
Ins. Co., 18 Pac. Rep. [Ore.], 466; Cuthberson v. North 
Carolina Home Ins. Co., 2 8. E. Rep. [N. Car.], 258; 
Garver v. Hawkeye Ins. Co. 28 N. W. Rep. [Ta.], 555; 
Blumer v, Pheeniz Ins. Co., 45 Wis., 622; Altna Ins. Co. 
v. Resh, 40 Mich., 241. 

The false representation of a material fact avoids the 
insurance if the policy is issued on the faith of it, whether 
it was made by mistake or design. ( Westchester Fire Ins. 
Co. v. Weaver, 17 Atl. Rep. [Md.], 401; Rohrbach v. 
Germania Fire Ins, Co., 62 N. Y., 47.) 

The policy was void by reason of the failure of the as- 
sured to keep a watch upon the premises at night as war- 
ranted in the application, (Rankin v. Amazon Ins. Co., 26 
Pac. Rep. [Cal.], 872; Whitlaw v. Phenix Ins. Co., 28 U. 
C.C. P., 58; Rankin v. Amazon Ins. Co., 25 Pac. Rep. 
[Cal.], 260; First Nat. Bank v. Ins. of North America, 50 
N. Y., 45; Blumer v. Phenix Ins. Co., 45 Wis., 629, 48 
Wis., 585; Ripley v. dena Ins. Co., 30 N. Y., 1386; Glen- 
dale Mfg. Co. v. Protection Ins. Co., 21 Conn., 36; Trojan 
Mining Co. v. Fireman’s Ins. Co., 7 Pac. Rep. [Cal.], 4; 
Wenzel v. Commercial Ins. Co., 7 Pac. Rep. [Cal.], 817.) 

The policy was void by reason of mortgages not dis- 
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closed in the application and by the subsequent tax sale 
not consented to by the defendant. (McMierney v. Agricult- 
ural Ins. Co., 48 Hun [N. Y.], 244; Smith v. Continental 
Ins. Co., 43 N. W. Rep. (Dak.], 910; Westchester Fire Ins. 
Co. v. Weaver, 70 Md., 540; Smith v. Niagara Fire Ins, 
Co., 15 Atl. Rep. [Vt.], 358; Redmon v. Phenix Fire 
Ins. Co., 51 Wis., 292; Russel v. Cedar Rapids Ins. Co., 
42 N. W. Rep. [Ia.], 654; Mudville v. Adams, 19 Fed. 
Rep., 887; Ryan v. Springfield Fire & Marine Ins. Co., 46 
Wis., 671; Blooming Grove Mutual Fire Ins. Co, v. Me- 
Anerney, 102 Pa. 8t., 335; Byers v. Farmers Ins. Co., 35. 
O. St., 606; Sentell v. Oswego County Farmers Ins. Co., 
16 Hun [N. Y-], 516; tna Fire Ins. Co. v. Resh, 40 
Mich., 241; Indiana Ins. Qo. v. Brehm, 88 Ind., 578; 
Glade v. Germania Fire Ins. Co., 56 Ta., 400.) 


F. M. Sturdevant, also for plaintiff in error. 


F. I. Foss, contra: 


The acts of the agent were the actsof the company. It 
was estopped from alleging the omission or misstatement 
of the facts in the application, and parol evidence is ad- 
missible to show that the agent participated in the prepara- 
tion of the application. (Rowley v. Empire Ins. Co., 36 N. 
Y., 550; Malleable Iron Works v. Phenix Ins. Co., 25 
Conn., 465; Franklin v. Atlantic Fire Ins. Co., 42 Mo., 

456; Plumb v. Cattaraugus County Mutual Ins. Co., 18 N. 
Y., 392; Ayers v. Home Ins. Co., 21 Ia. 185; May v. 
Buckeye Mutual Ins. Co., 25 Wis. 306; New England 
Fire & M. Ins. Co. v. Schettler, 38 11).,166; Union Mutual 
Ins. Co. v. Wilkinson, 13 Wall. [U.S.], 28; American Life 
Ins. Co. v. Mahone, 21 Wall. (U. 8.], 152.) 

Parol evidence was admissible to show that the agent 
was correctly informed of the incumbrance. (Loehner v, 
Home Mutual Ins. Co., 17 Mo., 246; Miller v. Mutual 
Benefit Life Ins. Co., 31 Ia., 216; Rowley v. Empire Ins. 
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Co., 36 N. Y¥., 550; Chuse v. Hamilton Ins. Co., 20 N. 
Y., 54; Owens v. Holland Purchase Ins. Co., 56 N. Y., 
565; Rohrbach v. Germania Fire Ins. Co., 62 N. Y., 47; 
Jenkins v. Quincy Mutual Fire Ins. Co., 7 Gray [Mass.], 
370.) 

The company was bound by the knowledge of the agent. 
(Eilenberger v. Protective Mutual Fire Ins. Co., 89 Pa. St., 
464; Van Schoick v. Niagara Fire Ins. Co., 68 N. Y., 
434.) 

Where an application is made a part of a policy by the 
terms of it, and some false assertion has been inserted in 
the application by the agent, when the truth has been at the 
same time well known to him, the insured shall not be 
prejudiced thereby. (Rowley v. Empire Ins. Co., 36 N. Y., 
550; Ames v. New York Union Ins. Co., 14 N. Y., 258; 
Bodine v. EHachange Fire Ins. Co., 51 N. Y¥., 117; Plumd 
». Cattaraugus County Mutual Ins. Co. 18 N. Y., 392; 
Bidwell v. Northwestern Ins. Co., 24 N. Y., 302.) 


Ryay, C. 


On the 26th day of August, 1890, a policy was issued by 
plaintiff in error, whereby was insured against loss by fire 
a grist mill and machinery, therein described, for the pe- 
riod of one year from the above date. This policy was 
issued to Louisa S. Schwarz, the holder of title of record, 
loss, if any, payable to Joseph S. Hart, a mortgagee of the 
insured property, as his interest might appear. The in- 
sured properly was totally destroyed by fire on the 14th 
day of December, 1890. Plaintiff in error complains of a 
judgment rendered in the district court of Franklin county 
on a verdict against it for the sum of. $1,000, the exact 
amount for which the property destroyed had been insured. 

The first assignment of error is that the district court 
erred in permitting an amendment during the trial, by the 
addition to the reply of two pages of new matter which, it 
is alleged, raised a new issue. By reference to the tran- 
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script we find that almost five pages are covered by the re- 
ply as it therein appears. There is no indication by which 
we can ascertain what portion of the reply was contained 
in any particular two pages of that pleading as it stood in 
the district court, even if we should entertain the unwar- 
ranted presnmption that the addition complained of was 
the first two pages or the last two pages as the reply origi- 
nally appeared. By a reference to the bill of exceptions no 
aid is afforded plaintiff in error, for the proceedings of the 
district court on this matter are therein recorded in this 
language: ‘Counsel for plaintiff here allowed to add to 
his reply filed herein sundry statements by way of amend- 
ments, to which counsel for defense object for the reason 
that the proposed amendment does not add anything to the 
reply already filed and does not state facts sufficient to con- 
stitute an estoppel, or any waiver by defendant of any of 
the defenses to plaintiffs cause of action. Overruled. De- 
fense excepts.” If we correctly understand the objections 
on which the distriet court ruled, they were, in effect, that 
the proposed amendment did not constitute an estoppel, 
neither did it change the issues already made up. There 
is discovered no error in permitting the amendment of the 
reply under the circumstances stated in the discussion of 
this assignment of error. 

There was sufficient evidence to sustain the verdict, and 
as it was for a Jess sum than the amount of the mortgage 
held by Mr. Hart, and was for the exact amount of insur- 
ance effected by the poliey, the several assignments of error 
by which these questions are separately presented in va~ 
rious forms will receive no further attention. 

A. J. Benjamin was the local agent of the plaintiff in 
error at Riverton, a village within a very short distance of 
the property insured. This agent knew that there were 
certain mortgages on the property insured in addition to the 
mortgage to Mr. Hart, when he issued the policy in question. 
By an oversight of both the applicant for insurance and 
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Mr. Benjamin, there was no mention made of a mortgage 
for $160, due Messrs. Dawes & Foss as commission for 
effecting the loan made by Mr. Hart. There was also an- 
other mortgage to secure payment of the sum of $300, 
unsatisfied of record, but there was evidence that this had 
been paid off. Plaintiff in error insists that the provision 
in the policy that any misrepresentation in the application 
as to the existence of incumbrances on the insured property 
would avoid the policy, entitled the company to be relieved 
from payment on account of this loss. A like contention 
is made as to the fact that by the written application it 
appears that defendant in error stated that there was three 
barrels of water kept at a certain place in the mill, and 
that a night watch was always on duty. In respect to the 
barrels of water it is sufficient to say that the evidence 
showed that while no water was kept in barrels on the 
premises when this representation was made, such barrels 
of water were soon afterwards placed there and so re- 
mained until the fire. The evidence in relation to the keep- 
ing of a night watch was given by Mr. Benjamin, the agent 
of the company, who said: “He (the husband of de- 
fendant in error] came to my office to sign the application, 
and I asked the questions just as they are on the blank, 
and when we camie to the watchman business he said, in. 
answer to that question, ‘No, not a regular watchman. 
There are three of us there, and now we are working most 
of the time, day and night, and there will be one of us. 
there all the time.’ I said, ‘That will be as good as a 
regular watchman.’ He said, ‘Yes, and I put it in the 
answer, ‘ Yes, sir.’ -I think I should have put in the 
answer, ‘ Yes, sir,’ most of the time.” The argument on 
behalf of plaintiff in error is for the most part an effort 
to secure a rigid enforcement of the harsh provisions of 
the policy iu relation to these misstatements in the appli- 
cation. Mr. Benjamin, as he testified, was entrusted with 
printed policies signed by the officers of the plaintiff in 
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error. With him, therefore, was lodged a certain discre- 
tion as to their issuance. Perhaps in the earlier history 
of insurance it may have been the requirement that a 
written application should be made to the company at its 
central place of business and that upon the information so 
obtained. the executive officers of the company determined 
whether or not it was advisable to issue the policy for 
which application had been made. In such case the local 
agent had no duty to perform except such as required the 
exercise of no discretion or judgment on his part. In 
modern times, however, this primitive method of doing 
business has been abandoned and the local agent is en- 
trusted with policies to be filled out and delivered as in 
his judgment he shall think advisable. The necessity of 
an application has, therefore, in a large measure, ceased, and 
while the company may still disapprove of the issue of a 
policy, this right will be found to exist by virtue of reserva- 
tions in the policy itself. Until this right of disapproval 
is exercised the policy is by the company treated as bind- 
ing, at least as against the insured. Under these condi- 
tions it is but fair that the right to revoke the policy should 
continue no more than a reasonable time. In the case 
under consideration there was no disapproval of the policy 
until a lapse of nearly four months after it had been issued, 
and then only after a total loss had been sustained. To 
inflexibly hold now that the representations made in the 
application amounted to a warranty and that, if in any re- 
spect they were untrue, the liability of the company would: 
be avoided, irrespective of the fact that the policy was not 
in fact issued in reliance upon the representations made in 
the application, would be to sacrifice matters of substance 
to those of mere form. Forfeitures are not favored in law. 
The inflexible construction contended for would amount to 
nothing less than a forfeiture. It may be that by the 
terms of the policy it was provided that an untrue answer 
in the application should avoid the policy, yet we can see 


‘VoL. 43] JANUARY TERM, 1895. 449 


German-American Ins. Co. v, Hart. 


no reason why this should be given such rigid application 
that no inquiry may be made into surrounding circum- 
stances for the purpose of determining whether or not any 
damage was sustained by reason of such misstatement or 
whether or not the company was misled by it. It seems 
to us that for the reasons given the plaintiff in error had no 
just ground for complaint because of the giving of the fol- 
lowing instruction: 

“5, If the statements as to incumbrances of $160 and 
$300 mortgages on the property, of a watchman and bar- 
rels of water in said mill, in the application, are mistakes 
of the agent of defendant in writing down these answers 
and not the correct answers of plaintiff, and the authorized 
agent of the defendant, and with full knowledge of these 
facts in the case, allowed the policy in question in this case 
to remain in full force after taking plaintiff’s money and 
did not cancel it, said defendant will be liable.” 

“While the manner of expressing the above ideas might 
be improved upon, the ideas themselves are just. There 
had been no proof made as to the scope of the powers of 
the local agent. He had been furnished by lis principal 
with a printed blank in which were contained one hundred 
and forty questions to be answered by the applicant for in- 
surance. The answers to these questions were written by 
the local agent of the company. Jn relation to some of the 
answers made this agent knew of the inaccuracy. The an- 
swer to which most criticism is now directed was not 
recorded as given. It would be manifestly unfair to hold 
liable only the applicant for each of these inaccuracies, It 
is insisted, however, that to allow evidence as to the real 
facts which surround and, in our views, which should 
qualify the effect of the inaccurate statements in the appli- 
cation, would be to permit of the introduction of parol 
evidence to vary the terms of a written contract, and this 
contention is made because by the terms of the policy the 
replesentations referred to are made a part of the policy it- 

33 
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self. In this contention there is some plausibility, yet we 
think it should no more be rigidly enforced than a stipu- 
lation in an executory contract for the recovery in case of 
failure to perform, of a fixed amount carefully described as 
liquidated damages as to which it is permitted to be shown 
that in fact not liquidated damages but a penalty was ac- 
tually intended. The application signed is competent evi- 
dence to show what representations were made by the 
applicant, but there is no good reason for holding that this 
precludes all other evidence. The application cannot be 
made acontract either in form or substance even though 
it is therein agreed that it shall be called by that name or 
have that force. It is at most evidence of representations 
of facts preliminary to, and it may be to induce the making 
of, a coutract of insurance. When these representations 
are written out by the agent of the insurance company the 
signing of them is competent evidence that such represen- 
tations were made by the applicant. In view of the fact, 
however, that the company does not issue its policy on the 
faith of these representations it is permissible to show what 
representations were actually made to the agent who in fact 
issued the policy and received the premium. His principal 
is bound to abide by the exercise of such discretion as has 
been vested in him as its agent. If, upon the policy being 
forwarded with the application and even upon other evi- 
dence, or, in fact without evidence, the company is dissat- 
isfied, it may disaffirm the act of its agent, return the pre- 
mium, and cancel the policy. It cannot, however, return 
the premium, and cancel or repudiate the policy when by 
reason Of a loss of the insured property it becomes to its in- 
terest so to elect to do. 

Considerable attention was given in argument to the fact 
that while Mrs. Schwarz held the legal title of the property 
insured she did so in trust for her husband. There is 
nothing in the record to indicate that this fact, if such it 
was, had the least bearing either by way of inducing the 
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insurance or causing the loss. It is a pure technical ab- 
straction. Again, it was stipulated that the land ou which 
the insured mill stood had been sold for taxes when the 
policy was issued. No tax deed was made, or rather it 
would be more accurate to say, there was no proof of the 
existence of a deed either when the policy issued or when 
the trial was had, so that, so far as a divestiture of title is 
concerned, there were made no proofs. Of the sale as 
creating a mere lien tllere exists no necessity of an inde- 
pendent discussion. The judgment of the district court is 


AFFIRMED. 


State oF NEBRASKA, EX REL. JOHN SKIRVING, V- 
W. W. BEruza. 


FILED JANUARY 5, 1895, No. 6829. 


1. The right of appeal did not exist at common law. This right. 
is purely a statutory one, and unless expressly conferred does 
not exist. Wilenx v. Saunders, 4 Neb., 569, and State’ v. Ensign, 
11 Neb., 529, followed. 


2, An appeal does not lie from the judgment of a board of super- 
visors removing from office a county officer impeached before 
and convicted by them on charges of maladministration in office. 


ORIGINAL application for mandamus to compel the 
county clerk of Holt county to accept and approve the ap- 
peal bond of John Skirving who sought to appeal from a 
judgment of the board of supervisors removing him from 
the office of clerk of the district court for official misde- 
meanors. Writ denied. 


T. V. Golden, R. R. Dickson, and N. D. Jackson, for 
relator. 
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H. E. Murphy and M. F. Harrington, contra, 


RaGay, C, 


John Skirving was clerk of the district court of Holt 
county. Asa result of impeachment proceedings instituted 
against him he was, by the board of supervisors, found 
guilty of corruption, official misdemeanors, and of willful 
maladministration in office, and a judgment removing him 
from office was rendered against him by said supervisors, 
Skirving thereupon made out and tendered to the county 
clerk of said county a bond for the purpose of appealing 
from the judgment rendered against him in-said impeach- 
ment proceedings to the district court of said county. The 
county clerk refused to accept and approve said bond. 
Skirving then instituted this action in this court against 
W. W. Bethea for a peremptory writ of mandamus to com- 
pel Bethea, who is county clerk of said Holt county, to 
accept and approve the bond tendered him for the aforesaid 
appeal. 

The sole question in the case is whether a judgment of 
removal from office rendered by a board of supervisors 
against a clerk of the district court, as a result of impeachi- 
ment proceedings, is appealable. The right of appeal did 
not exist atcommon law. This right is purely a statutory 
one, and unless expressly conferred does not exist. ( Wilcox v. 
Saunders, 4 Neb., 569; State v. Ensign, 11 Neb., 529.) We 
do not think that the legislature ever intended that an ap- 
peal should be granted from such a judgment as the one’ iu 
this case. In the first place, there is no appeal provided 
for, either expressly or by implication; and it was not the 
intention of the legislature that an officer convicted and re- 
moved from office for betraying the trust reposed in him by 
the people should stay execution of removal by appealing. 
This would be for the law to defeat its own ends. (State v. 
Meeker, 19 Neb., 444.) The effect of an appeal in this case 
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would be to stay execution of the judgment appealed from. 
If the legislature had intended that the party fonnd guilty 
of misconduct in office, and ousted therefrom, should have 
the right to have the impeachment proceedings tried again 
by the courts, it would have provided in express terms for 
an appeal. It has not done so. There is no provision any- 
where in the statutes for an appeal in this kind of a case. 
There is no provision in the statutes for a retrial of such 
a case before a court or before a jury. The writ must there- 
fore be 


DENIED. 


MINNIE FIRESTEIN, APPELLANT, V. Moses Horwicn 
ET AL, APPELLEES. 


FILED JANUARY 5, 1895. No. 5206. 


Conveyances: CANCELLATION: FRAUD: EVIDENCE: Equity: 
Review. This case involves no disputed question of law. The 
evidence examined, ana held to support the finding of the dis- 
trict court, that the conveyances made by the appellant to the 
appellees in this case were not procured from the former by 
fraud, duress, or undue influence, and the decree affirmed. 


APPEAL from the district court of Dodge county. Heard 
below before Post, J. 


Frick & Dolezal, for appellant. 
Kennedy & Learned, contra, 


Ragan, C. 


Minnie Firestein brought this suit in equity in the dis- 
trict court of Dodge county against Moses Horwich, K. 
Horwich, Nathan Ginsberg, and L. Ginsberg. Mrs, Fire- 
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stein alleged in her petition, in substance, that in January, 
1891, she was the owner of certain real estate situate in 
the city of Fremont, together with a stock of merchandise, 
some household goods, and other personal property; that 
her husband, Pinkus Firestein, as her agent, was in the 
management of her mercantile business; that she and her 
husband were illiterate, unable to read or write the English 
language, and could but imperfectly speak or understand 
it; that the defendants well knew all these facts; that the 
defendants, or some of them, had been on terms of in- 
timacy with Mrs. Firestein and her husband for a number 
of years, and that she and her husband had been accus- 
tomed to look to the defendants, or some of them, for 
advice and counsel in the conduct, of their affairs; that 
without the knowledge of Mrs. Firestein, her husband, in 
January, 1891, purchased of a peddler some goods, which, 
in a day or iwo afterwards, it was discovered had been 
stolen from another store in Fremont; that she and her 
husband became alarmed for fear that they should be ac- 
cused of the larceny of these goods, or of having pur- 
chased them, knowing them to be stolen, and commu- 
nicated with the defendants, or some of them, who lived in 
Omaha, and the defendants came to the residence of Mrs. 
Firestein in Fremont, and she and her husband there 
counseled with the defendants for advice as to what they 
should do with reference to the stolen property which the 
husband had bought; that the defendants knew that the 
property purchased by the husband of Mrs. Firestein was 
stolen property, and had conspired together to have the 
husband of Mrs. Firestein purchase it, and thus lead the 
plaintiff and her husband into trouble; that the defend- 
ants, conspiring to cheat and defraud Mrs. Firestein of her 
property, advised her that she and her husband were likely 
to be prosecuted for the offense of buying knowingly 
stolen property, and sent to the penitentiary; advised her- 
self and husband to convey and transfer to the defendants, 
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‘or some of them, all the property owned by Mrs. Firestein 
in trust for her use, and advised her to at once leave the 
country and remain away until such time as they could 
safely return; that by the representations of the defend- 
ants she was put in great fear and believed that she and 
her husband would be sent to the penitentiary if they 
remained in the country, and, relying upon the counsel 
given her by the defendants, she and her husband executed 
deeds of conveyance and bills of sale for all the property 
in controversy to the defendants, or some of them, in trust 
for herself, as she then believed; that the defendants then 
furnished her $500 in money and advised herself and hus- 
band to go to Toronto, Canada, which they did, promising 
to send to them there their household goods, which they 
did not do; that the defendants at the same time executed 
and delivered their notes for $1,500 to Mrs. Firestein for 
the purpose of enabling her to raise further sums of money 
that she might need; that the agreement between Mrs. 
Firestein and her husband and the defendants was that the 
conveyances and bills of sale should be made to the de- 
fendants, or some of them, in trust for the use of Mrs. 
Firestein, and that when she might return to the country 
safely, and did return, that the defendants would reconvey 
and restore the said property to Mrs. Firestein; that the 
defendants, in pursuance of their conspiracy to cheat and 
defraud Mrs. Firestein, caused absolute deeds of said 
property to be made up and duly executed by the plaintiff 
cand her husband, and caused absolute bills of sale of the 
personal property to be made to the defendants and exe- 
zuted by Mrs. Firestein; that at the time she executed 
these deeds and bills of sale she supposed and believed 
that they contained the agreement made between her and 
the defendants that the latter would hold the property in 
trust for her use; that soon after the execution of said 
deeds and bills of sale the defendants took possession of all 
said property and converted the personal property to their 
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own use. The prayer was for a decree compelling the de- 
fendants to restore the personal property converted to their 
own use, or account for its value in money, and that the 
defendants be decreed to hold said property in trust for Mrs, 
Firestein and reconvey the same to her, The answer of 
the defendants, so far as material here, was a general trav- 
erse of the allegations of the petition, and an affirmative 
defense that the conveyances made to them by Mrs. Fire- 
stein were made in pursuance of an actual purchase of the 
property. The district court found the issues in favor of 
the defendants and dismissed the action of Mrs. Firestein, 
and she has appealed. 

The able and industrious counsel for the appellant ad- 
mits in his argument here that the evidence on behalf of 
his client is not sufficient to establish that these convey- 
ances made by her were made on account of duress, and 
that the evidence as to direct fraud was conflicting ; but he 
argues that the decree should be reversed because the evi- 
dence shows that the conveyances were procured from the 
appellant by a “species of artful and inequitable conduct, 
and insidious constraint, which amount to undue influ- 
ence.” Doubtless the district court would have been justi- 
fied in finding from the evidence that these conveyances 
made by the appellant were procured from her by an undue 
influence exerted over her by the defendants; but the dis- 
trict court has not so found, and we are unable to say that 
its finding that the conveyances were not procured from 
the appellant by an undue influence exerted over her by the 
defendants is unsupported by the evidence. The evidence 
given on the trialin behalf of the appellant tended to sup- 
port her theory of the case. The evidence offered on be- 
half of the defendants tended to support their theory of 
the case. It was largely a question of veracity between 
the appellant and her husband and the defendants. The 
district court came to the conclusion that the evidence of- 
fered and given by the appellant did not establish appel- 


Vou. 43] JANUARY TERM, 1895. 457 


Wilcox vy. Beitel. 


lant’s contention that these conveyances were obtained from 
her by fraud, duress, or even undue influence. We do not 
know how much of the evidence given by the parties to 
this suit as to the conversation and transactions between 
them, out of which this controversy arose, was believed by 
the learned judge who tried this case. For our part we do 
not believe that any of the parties told the truth, the whole 
truth, and nothing but the truth, There is no disputed 
question of law in this case. The issues involved are issues 
of fact, and these issues once established, the law of the 
case is too plain for argument. The decree of the district. 
court must be and is 
AFFIRMED, 


Post, J., not sitting. 


Henry WIicox v. Juuius H. BEIren. 
FILED JANUARY 15, 1895. No. 5225. 


1, Replevin: Evipence. Evidence in the case examined, and held 
to sustain the judgment of the trial court. 


2. : DeMAND. Where a defendant in replevin did not come 
into possession of the property rightfully, or when he contests 
the case on the trial on an affirmative claim of right to the pos- 
session of the property, it is not necessary for the plaintiff to- 
make proof of demand and refusal, in order to recover costs, 


Error from the district court of Kearney county. 
Tried below before GasLin, J. 


C. C. Flansburg, for plaintiff in error, cited: Goodman 
v. Kennedy, 10 Neb., 270; Bardwell v. Stubbert, 17 Neb., 
488; Burlington & M. R. R. Co. v. Bear, 18 Neb., 494; 
Pence v. Arbuckle, 22 Minn., 417; Hawkins v. Methodist 
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Episcopal Church, 23 Minn., 256; Califf v. Hillhouse, 3 
Minn., 217; Gregg v. Wells, 10 Ad. & E. [Eng.], 90; 
Peters v. Parsons, 18 Neb., 194. 


Sheppard & Black, contra, cited: Maxwell, Justice Prac- 
tice [5th ed.], 704; Wells, Replevin, secs., 348, 374. 


Norvat, C. J. 


This was a suit in replevin brought by Julius H. Beitel 
against Henry Wilcox, to recover possession of one grey 
mare, one grey horse, one lumber wagon, and a set of 
double harness. The petition contains the usual averments 
found in a petition in replevin, and the answer is a general 
denial. A jury was waived, and the cause submitted to 
the cour, upon the pleadings and evidence, upon consider- 
ation whereof the court found the right of property and 
right of possession thereof, at the commencement of the 
action, to be in the plaintiff, and assessed his damages at 
one cent for the wrongful detention. 

The first assignmeut of error is that the finding is against 
the weight of the evidence. There is but little dispute 
upou the facts. The record discloses that the mare and 
the horse in controversy were raised in Illinois by J. T. 
Beitel, the father of Julius H. Beitel, the plaintiff below, 
and who was the owner of them, and of the wagon as well, 
until the fall of the year 1886, when the team and wagon 
were delivered, in Illinois, to Eugene F. Beitel, a brother 
of the said Julius H., who brought the same to Nebraska. 
After their arrival in this state, Julius H. Beitel leased to 
his brother Eugene a farm in Franklin county, and the lat- 
ter took the team to said farm, where he used the same in 
carrying on the business of agriculture until during the 
month of February, 1890, when Eugene absconded and 
left the state, leaving the. property upon his brother’s farm. 
On the first day of February, 1889, the said Eugene Bei- 
tel procured a loan of the Bank of Wilcox, in the sum of 
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$70, through its cashier, Henry Wilcox, and to secure the 
payment thereof executed and delivered a chattel mortgage 
upon said team, wagon, a set of double harness, and five 
cows. Subsequently, on the 6th day of April, 1889, said 
bank made said Eugene a loan of $84, and to secure its 
payment a mortgage was taken upon the same team of horses 
and two cows. Shortly after Eugene absconded, the de- 
fendant in error took possession of the team, wagon, and 
harness, and they remained in his possession until October, 
1890, when they were taken from him by the plaintiff in 
error under said chattel mortgage. Thereupon thedefend- | 
ant in error brought this action. Julius H. Beitel claims 
to be the owner of the property replevied and by reason 
thereof is entitled toits possession. As to the harness, the 
testimony is clear that they belong to defendant in error, 
he having purchased them from a Mr. Blake, of Bloom- 
ington, Nebraska, in the fall of 1888,and sent the same 
out to the farm occupied by his brother Eugene, to be 
used by him. 

It is insisted by counsel for plaintiff in error that the 
proof falls far short of showing that Julius H. Beitel 
owned the team and wagon, or that they were ever in his 
possession until shortly prior to the bringing of this suit. 
Either counsel is in error in his contention, or we have 
failed to comprehend the testimony in the bill of excep- 
tions. J. H. Beitel, the plaintiff below, testified, in an- 
swer to questions, as follows: 

Q. State if you are the owner of the gray horse, eleven 
years old, weighing 1,300 pounds, one gray mare, twelve 
years old, weighing 1,300 pounds, and the wagon and har- 
ness, the subject of this action. 

A. Yes, sir. 

Q. Whom did you get them of? 


A. The property was sold me by my father in the fall of 
1886. 
Q. Where have they been kept since that time? 
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A. On my farm in section 32, town 4, range 16, Frank- 
lin county, Nebraska. 

Q. When were they taken on the place, and how long 
did you keep them? 

A. They were taken to that same place the same fall I 
got them, 1886, They remained until early in the spring, 
or late in the winter of 1890. 

Q. Then where were they taken? 

A. They were taken to my brother’s, A. C. Beitel, for a 
short time, until it became convenient for him to convey 
them to me at Franklin, Nebraska. They were then in my 
possession until the first of October, 1890, or thereabout. 

Q. You have owned those horses ever since you got 
them from your father in 1886? 

A. Yes, sir. 

Cross-examination : 

Q. Where were the horses when you got them of your 

father? 

. In Mhinois. 

. How did you get them out here? 

. My father sent them out. 

. How did he send them? 

By rail. 

Who came with them? 

My brother Eugene. 

He is the man who made the mortgage to Mr. Wil- 


8 
~OPOPOPOD 


POPOrerer! 


. Yes, sir. 

. When did he get here? 

. In the fall of 1886. 

He brought these horses out here? 

He came with them. 

. ‘Then where did he go? 

He went out pretty soon after that onto my farm. 
. When did he take possession of the farm? 

. The same fall he moved onto it. 
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Q. Were these horses in his possession at the time he 
moved on there? 

A. Yes, sir, I suppose so. 

Q. How long before he left there? 

A. He left late in the winter of 1889-90, I think it was 
in February, 1890. 

Q. He had continued to reside on this land of yours 
during that time? ; 

. Yes, sir. 

. His family was there? 

Yes, sir. 

. He used these horses farming there? 
Yes, sir. 

. And used the wagon? 

Yes, sir. 

. And the harness? 

. Yes, a part of the time. 

. When did you first learn of this mortgage being 
upon the property ? 

A. I think about the middle of June, 1890. 

It further appears from the testimony of the same wit- 
ness that the team and wagon were given to him by his 
father as an advancement, and that in October, 1886, his 
father sent him in a letter the following written statement 
of the property so advanced to him: 


Hincuey, Oct. 5, 1886. 
J. H. Berren, Dr. 
To T. J. BEITEL. 


PPOPOPOPoOpr 


1886, Sept. 7, To 1 QIAY MALC.......sceeees tages $100 00 
To 1 gray horse.........sceccsoesseves 100 00 
To 1 lumber wagon..........cssseees 55 00 
To 1 4 section harrow.......c0e+e00 16 00 
To $ share corn planter............+ 10 00 


To + share Deering binder......... 25 00 


$306 00 
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The testimony of the plaintiff below stands wholly un- 
contradicted, and the record further discloses that the mare 
was bred in 1888 by Eugene for the plaintiff, and the Jat- 
ter obligated himself for the payment of the services of 
the horse; that Eugene represented to Mr. Wilcox that he 
was the owner of the property, but to others he claimed 
that it belonged to his brother Julius. Upon a considera- 
tion of the whole testimony we do not perceive how the 
trial court could have reached a different conclusion. There 
is absolutely no proof to be found in the bill of exceptions 
that any portion of the mortgaged property belonged to 
Eugene, excepting that he represented to Mr, Wilcox he 
owned the team, and that he kept and used the same while 
farming his brother’s land. We do not think this had the 
effect of transferring the title from Julius to Eugene. 

The principle of estoppel cannot be invoked in this case. 
There is not a scintilla of testimony to show that Julius 
H. Beitel was aware that his brother ever claimed to own 
the property in controversy, or to treat it as his own, prior 
to the making of the mortgages, or knew of their existence 
until some time after they were executed; nor does it ap- 
pear that the bank was induced to alter or change its posi- 
tion, or was in any manner prejudiced by reason of the 
silence of defendant in error after he learned that the prop- 
erty had been mortgaged by his brother. It is not shown 
that the bank would have been able to have collected its 
debt had it been immediately notified by Julius H. Beitel 
of the facts regarding the ownership of the property. Had 
the defendant in error knowingly permitted his brother to 
treat the property as his own, he would thereby be ex- 
cluded from claiming the same; but such element is en- 
tirely wanting in this case. True, Eugene had possession 
of the property for a long time, but there was nothing re- 
markable in that, as it frequently happens that a landlord 
furnishes his tenant with teams for the purpose of farming. 
If the rule for which plaintiff in error contends should be 
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adopted, it would be unsafe for one to allow another to use 
his property, since the latter might mortgage it and thereby 
defeat the rights of the owner therein. 

It is finally argued that the court erred in rendering 
judgment for costs against the plaintiff in error, since no 
demand was made for the property prior to the bringing of 
the action, and in support of the contention Peters v. Par- 
sons, 18 Neb., 194, is cited in the brief of counsel. In 
that case it was held that the defendant will not be liable 
for costs in an action of replevin when he is rightfully in 
possession of the property, unless the plaintiff demands 
possession thereof prior to the bringing of the suit. That 
case is not analogous to the one at bar, inasmuch as the de- 
fendant below did not come rightfully into the possession 
of the property. He had taken it from the plaintiff against 
his protest, without right or authority ; besides, the defend- 
ant contested the case on the trial on a claim of superior 
right to the property by virtue of the chattel mortgages. 
It was not necessary, therefore, that the plaintiff should 
have made a demand for the property in order to entitle 
him to recover costs. (Ogden v. Warren, 36 Neb., 715; 
Rodgers v. Graham, 36 Neb., 730.) 


JUDGMENT AFFIRMED. 


Lois R. GopMAN ET AL, APPELLANTS, V. MARGARET 
FY, ConvERSE, APPELLEE. 


FILED JANUARY 15, 1895. No. 5607. 


1. Administration of Estates: AccCEPTANCE oF BENEFITS. 
UNDER WILL. One who accepts benefits under a will must, as 
a rule, conform to all of its provisions and renounce every right 
inconsistent therewith. 


: ALLOWANCE To Wipow. A testator by will left 
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to his widow certain property accompanied by the following 
condition: “The bequest to my wife, Mrs. M. F. C.,is in lieu of 
all appropriations that the law would give her, except one year’s 
support, which I desire she shall have.’? The widow, on proof 
of the will, filed in the county court an instrnment in writing 
by which she in express terms consented to all of the provisions 
thereof. She was subsequently allowed support for one year. 
Held, That having elected to accept the provisions of the will 
she is not entitled toa further allowance for her support pend- 
ing the settlement of the estate. . 


3. 


: CONSTRUCTION OF SraruTE. The pro- 
vision of the first subdivision of section 176, chapter 23, Com- 
piled Statutes, for an allowance to the widow of certain prop- 
erty of her deceased husband ‘‘as well when she receives the 
provision made for her in the will of her husband as when he 
dies intestate,’’ refers to the property mentioned in that subdi- 
vision only. 


:———. Godman v. Converse, 38 Neb., 657, over- 
ruled. 


REHEARING of case reported in 38 Neb., 657, 
Chas. O. Whedon, for appellants, 

Marquett, Deweese & Hall, contra. 

Post, J. 


A former hearing of this cause resulted in a judgment 
affirming the order appealed from. (See Godman v. Con-~ 
verse, 38 Neb., 657.) A reconsideration was, however, 
deemed advisable, in view of the fact that the appellee’s 
election to avail herself of the provision made for her by 
the will of her deceased husband has not received thie at- 
tention which the importance of the subject suggests. As 
stated in the opinion heretofore filed, the deceased, by his 
last will, among other bequests, left to the appellee, his 
widow, his library, jewels, furniture, and household goods 
of every description, one buggy and harness, five cows, five 
horses, and $6,000 in money, beside the use, during her 
lifetime, of certain real estate in Lancaster county. The 
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eighth paragraph of the will contains the following pro- 
vision: “The bequest to my wife, Mrs. M. F. Converse, 
is in lieu of all appropriations that the law would give her, 
except one year’s support, which I desire she shall have.” 
‘On the day set for the proof of the will the following 
record, among others, was made by the county court: 

“Whereupon Margaret F. Converse, widow of said Joel 
N. Converse, deceased, filed the following acceptance, to- 
wit: 

“Tn County Court within and for Lancaster County. 
“In THE Matter OF THE Last 


WILL AND TESTAMENT OF JOEL 
N. Converse, DECEASED. 


“Now comes Margaret F. Converse, and hereby consents 
to all the provisions of said will this day proved and al- 
lowed in said court, and asks that this, her consent, be en- 
tered upon the records of said court, and the said Margaret 
F. Converse also requests that N. B. Kendall be appointed 
by said court as joint executor with her. 

“Marcaret F. Converse.” 

It is further shown by the records of the county court 
that the appellee was allowed on her own application the 
sum of $600 out of the estate for one year’s support. That 
the property left by the deceased was ample for the pay- 
ment of the several bequests is a proposition not contro- 
verted on this appeal. The question: is, therefore, fairly 
presented, whether the appellee, by her unequivocal ac- 
ceptance of the provisions in her favor will be held to have 
confirmed and ratified the conditions imposed upon her by 
the testator. The general rule is thus stated in 1 Jarman, 
Wills, *415: ‘“‘He who accepts a benefit under a deed or 
will, must adopt the whole contents of the instrument, con- 
forming to all of its provisions and renouncing every right 
inconsistent with it.’ The right of election by the widow 
in like cases, ss said in Lessley v. Lessley, 44 Ill., 527, rests 
upon the ground that ‘The wife has an interest in the es- 

34 
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state of the husband, of which he cannot deprive her by 
will, or otherwise, without her consent, and when he at- 
tempts to do so she has the right to elect whether she will 
take the provision made for her by the will or renounce 
it and hold such rights in his estate as the law gives her. 
She cannot claim a portion of the provisions of the will 
and reject others, and claim under the statute. She must 
claim alone, under the will or altogether independent of its. 
provisions.” And to the same effect see 2 Redfield, Wills, 
352; 2 Herman, Estoppel, ch, 17; Bispham, Equity Ju- 
- risprudence, 295; Stevenson v. Brown, 4 N. J. Eq., 503; 
Hyde v. Baldwin, 17 Pick. [Mass.], 303; Smith v. Smith, 
14 Gray [Mass.], 532. 

The appellee evidently regarded the provisions of the 
will as more beneficial to her than the rights conferred by 
law, and that fact we must assume was the inducement 
which led her to elect in favor of the will rather than to 
take under the statute. The only right conferred upon 
her by the will, in addition to the specific bequests, is the: 
right to support for one year. If she may now reject the 
provision with respect to her support pending the settle- 
meut of the estate, she may, it seems, by an application of 
the same principle ignore other conditions of the will and 
successfully prosecute a claim of dower notwithstanding the 
liberal bequests in lieu thereof. Our conclusion from this 
examination is that the case of Baker v. Baker, 57 Wis., 
382, cited in the former opinion, is not applicable to the 
facts of the case before us, first, because there was therein 
no provision similar to the one under consideration whereby 
the bequests are declared to be in lieu of the appellee’s. 
rights under the statute, and, second, there was not in that 
ease, as in this, a formal consent to all of the conditions of 
the will. It would seem that statutory provisions for the 
support of the testator’s widow and children could not be 
waived by the act of a single member of the family so as 
to prevent the others from asserting their rights. The 
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principle which underlies the law of election in all such 
cases is that of estoppel, which applies only to parties to- 
the transaction and those in privity with them, But a dis- 
cussion of that question is unnecessary at this time, since 
the appellee, judging from the will, is the only surviving 
member of the testator’s family, and it is not claimed that 
she was under any disability at the time of her election to 
avail herself of the provisions of the will. 

We are referred in this connection to the first subdivis- 
ion of section 176, chapter 23, Compiled Statutes, which 
reads as follows: “The widow, if any, shall be allowed all 
the articles of apparel and ornament, and all the wearing: 
apparel and ornaments of the deceased, the household furni- 
ture of the deceased, not exceeding in value $250, and other 
personal property to be selected by her, not exceeding in 
value $200; and this allowance shall be made as well when 
the widow receives the provision made for her in the will 
of her husband as when he dies intestate.” The proviso. 
contained in the last sentence quoted, it is claimed, applies. 
as well to the provision for the support of the widow as to 
the property contemplated by the subdivision above set out; 
but a proviso, unless a different intention is apparent from 
the act itself, will be construed as referring to what imme- 
diately precedes it only. (See School District v. Coleman, 
39 Neb., 391.) It is apparent, therefore, that the language 
quoted cannot, by any reasonable or natural construction, 
be held applicable to the provision for the support of the 
widow, which is found in the second subdivision of the 
section mentioned. It follows that the application for the 
additional allowance to the appellee, pending the settle- 
ment of the estate, should have been denied, and that the 
order of the district court confirming the allowance by the 
county court should be 


REVERSED. 
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E. O. KRETsINGER v. DANIEL WEBER ET AL. 
FILED JANUARY 15, 1895. No. 6013. 


Attorney and Client: DismissAL: Review. An attorney com- 
menced an action for his client in the district court, and on the 
day set for the trial of the case his client did not appear, and 
the court, on motion of defendants, dismissed the action. After- 
wards the attorney filed a motion, the object of which was to 
secure a reinstatement of the cause and to be allowed to iuter~ 
vene and prosecute the action for the purpose of obtaining his 
fees on the ground that the defendants had effected a secret settle- 
ment with the plaintiff and paid her a considerable sum of 
money to dismiss the case or remain away at the time of trial, 
and thus procure the dismissal. The motion was supported by 
affidavits, to which the defendants were allowed to, and did, file 
counter-affidavits. The court, on hearing, overruled the motion. 
Held, Upon examination of the showings made in favor of and 
against the allowance of the motion, that the ruling of the dis- 
trict court was not erroneous. 


Error from the district court of Gage county. Tried 
below before Busu, J. 


E. O. Kretsinger, pro se, cited: Smith v. Chicago, R. I. 
& P. R. Co., 56 Ia., 720; Kansas P. R. Co. v. Thatcher, 
17 Kan., 92; Griggs v. White, 5 Neb., 467; Oliver v. 
Sheeley, 11 Neb., 521; Reynolds v. Reynolds, 10 Neb., 
574; Aspinwall v, Sabin, 22 Neb., 73; Elliott v. Atkins, 
26 Neb., 403; Justice v. Justice, 115 Ind., 208; Andrews 
wv, Morse, 12 Conn., 444; Boyle v. Boyle, 106 N. Y., 654. 


Alfred Hazlett, contra. 


Harrison, J. 


April 23, 1892, an action was commenced in the district 
court of Gage county by one Armilda Dean, for herself 
and her minor children, against Daniel Weber as principal, 
and other parties named in the petition as defendants, his 
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sureties on a bound given by him on obtaining license to 
sel] intoxicating Jiquors in the village of Barnston, to re- 
cover damages for the breach of the condition of the bond, 
by reason of the alleged sales, giving, or furnishing liquor 
to her husband, Warren W. Dean, at divers and many 
times. It will not be necessary to further set out the cause 
for complaint, as the above sufficiently shows the nature of 
the action. E. O. Kretsinger, plaintiff in error, was at- 
torney for plaintiff in the district court, and at the time 
the action was instituted filed, with other papers, the fol- 
lowing notice: 
“Tn the District Court of Gage County. 

“ ARMILDA DEAN, PLAINTIFF, | 


v. 

DanteEL Weser, C. WeBER, | Notice of Attorney’s 
W. F. Kaiser, Henry W. Lien. 
BERTRANDS, AND JOHN 
STROMER, DEFENDANTS. J 


“The above defendants and other interested parties will 
take notice that I claim an attorney’s lien in this cause in 
the sum of $300, and that this cause cannot be settled or 
dismissed without my rights being protected. 

“EK. O. KRETSINGER, 
“Attorney for Plaintiff. 
“ Filed April 23, 1892. R. W. Lar ity, 
“Clerk District Court.” 

An answer was filed by Daniel Weber, and it appears 
from the record that on November 11, 1892, the cause was 
set for trial on November 15, 1892, at which date it was 
called for trial and the plaintiff did not appear, except as 
we gather from the briefs she was represented by her at- 
torney, Mr. Kretsinger. The defendants were ready for 
and demanded a trial and the case was on their motion dis- 
missed for want of prosecution, without prejudice to a new 
action, at cost of plaintiff. On November 19 following, 
the attorney, Mr. Kretsinger, filed a motion, the object of 
which was to have the judgment of dismissal set aside and 


4 
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allow him to become a party to the case and prosecute for 
the purpose of enforcing his lien for fees. 

The motion was supported by an affidavit in which it 
was stated, among other things, that the affiant had re- 
ceived no fees or compensation for his services in the case, 
and further stated, upon information and belief, that the 
defendants had, secretly, and for the purpose of defeating 
affiant’s right to his fee, compromised and settled with 
plaintiff and paid her a large sum of money, a part of 
the agreement for such settlement being that plaintiff 
should dismiss the cause or not attend the trial. The 
defendants were allowed to file counter affidavits, and the 
court, after an examination of all the affidavits filed by 
either party, overruled the motion, and to review this rul- 
ing the case has been brought to this court by petition in 
error on the part of the attorney, E. O. Kretsinger. 

The right of plaintiff in error to have the judgment of 
dismissal vacated and the action reinstated was based upon 
the facts that the defendants, by a secret settlement and 
compromise with Mrs. Dean, had procured her non-attend- 
ance at the trial, The trial judge determined that the 
showing made was insufficient to warrant him in setting 
the judgment aside; and after an examination of all the 
evidence adduced on the hearing of the application, we 
do not think that he was wrong, and his disposition of 
the case is therefore 

AFFIRMED. 


E. A. Courting ET aL. v. J. K. Baker, 
FILED JANUARY 15, 1895. No. 5199. 
Trial: ADMIssIoN oF EVIDENCE. Upon an offer to prove certain 


facts if a pending question is permitted to be answered, such 
question should be so clearly pertinent that a favorable relevant 


_ 
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answer thereto must obviously tend to establish the existence of 
some fact material to the issues being tried. If these essentials 
are lacking in the question propounded they cannot be supplied 
by mere offers to make proofs foreign to the scope of such ques- 
tion. 


Error from the district court of Buffalo county. Tried 
below before CHurcy, J. 


Hamer, Sinclair & Brown, for plaintiffs in error, cited : 
White v. Woodruff, 25 Neb., 797 ; Smith v. Boyer, 29 Neb., 
76; Newlean v. Olson, 22 Neb., 717; Hodgkins v. Hook, 23 
Cal., 581; Warner v, Carlton, 22 Tl, 415; Pyle v. War- 
ren, 2 Neb., 241; Marsh v. Burley, 13 Neb., 262; Bruns- 
wick v. McClay, 7 Neb., 188; Severence v. Leavitt, 16 
Neb., 489; Lorton vy. Fowler, 18 Neb., 224; Densmore v. 
Tomer, 11 Neb., 118; City of Lincoln v, Holmes, 20 Neb., 
39; Campbell v. Holland, 22 Neb., 588. 


Greene & Hostetler, contra, cited: Ticknor v. McLelland, 
84 IIL, 471; Bull v. Griswold, 19 Il., 631; Thompson v. 
Wihite, 81 Ill., 356; Johnson v. Walker, 23 Neb., 736; 
Bartling v. Behrends, 20 Neb., 211; Tootle v. Dunn, 6 
Neb., 93; Western Ins. Co. v. Putnam, 20 Neb., 331; 
Brown v. Herr, 21 Neb., 113; Clemens v. Brillhart, 17 
Neb., 335; Bradford v. Bradford, 60 Ia., 201; Lavassar 
». Washburne, 50 Wis., 200; Jack v. Brown, 60 Ia., 271; 
Collins v. Jackson, 19 N. W. Rep. [Mich.], 947. 


Ryan, C. 


The personal property mortgaged to the defendant in 
error was Jevied upon by E. A. Cutting by virtue of an 
execution issued for the satisfaction of a judgment in favor 
Leroy Drake against Joseph M. and Fannie M. Taylor. 
For the possession of this personal property the mortgagee 
commenced this action in the district court of Buffalo 
county, wherein he obtained judgment as prayed. 
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On error the only assignments made will now receive 
consideration in the order in which they occur in the pe- 
tition in error. Mr. Henninger testified that the oats in- 
cluded in the mortgage were threshed by him; that Mr. 
Taylor paid him for doing this threshing, and asked for a 
receipt showing payment by Baker through him, because 
as, he said, Drake and those fellows had got him and his. 
wife kind of fixed up and they would have to watch them 
fellows a little. On motion this testimony was stricken 
out on the ground that it was immaterial, irrelevant, and 
incompetent. This motion was properly sustained, for the 
reason that the mortgagee was not bound by statements of 
which there is no pretense that he had any knowledge. 
The Taylors had been advanced money by Mr. Baker and 
for that money had given the chattel mortgage which in 
this proceeding plaintiffs in error were seeking to have 
treated as invalid, After the giving of the mortgage to 
Baker the horses of the Taylor family were taken under 
another chattel mortgage and Mr. Baker was compelled to 
furnish horses necessary to do the threshing in question, and 
was also under the necessity of making payment .of the 
bill for threshing. The evidence excluded, therefore, had 
no tendency even to show fraud on the part of the Tay- 
lors, much less did it reflect upon the motives of Mr. Baker 
in making the payment in question. 

Again, it is urged that there was error in excluding the 
proposed evidence of James Stevens. He had testifieu that 
in the spring or summer of 1888 he had a conversation 
with Joseph M. Taylor in relation to the crop in contro- 
versy. He was then asked to state what that conversation 
was. An objection to this question as immaterial, irrele- 
vant, and incompetent, was sustained. Thereupon counsel 
for plaintiffs in error made an offer to prove by this wit- 
ness that Joseph M. Taylor came to witness and asked him 
to take a mortgage upon his crop to protect it from the 
creditors of said Taylor. This offer was rejected, to which 
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an exception was taken. There was pending no question 
when this offer was denied, consequently the offer stood by 
itself. The mortgage of Mr. and Mrs. Taylor to Mr. Baker 
was made August 1, 1888, so that if the offer was at all 
governed by the question propounded, a conversation might 
_ have been described which had taken place between Stev- 
ens and Mr. Taylor as,early as in March preceding. This. 
would have been entirely too liberal a method of impeach~ 
ing the mortgage to Mr. Baker. If a conversation did 
take place of the nature indicated, the time of its occurrence 
could certainly have been located nearer August first than 
was proposed. If not, the evidence itself was immaterial, 
and this defect in the question could not be cured by a mere 
offer of proof of material facts. 

There are complaints of instructions given, but no reason 
exists why they should be examined in detail, for they cor~ 
rectly embody principles applicable and usually elucidated 
in this class of cases. The evidence was amply sufficient 
to sustain the verdict of the jury. The judgment of the 
district court is 

AFFIRMED, 


OmaHA Fire InsuRANCE Company v. DIERKS & 
. WHITE. 


FILED JANUARY 15, 1895. No. 5853. \ 


1. Review: ASSIGNMENTS OF Error: NEW TRIAL. An assign~ 
ment in a petition in error, that the district court erred in not 
granting a litigant a new trial on account of “accident or sur- 
prise,” must be sustained by affidavits showing the truth of the 
assignment. (Sec. 317, Code of Civil Procedure.) 


And such affidavits must be filed in, 
and called to the attention of, the court below and incorporated. 
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in the bill of exceptions brought here in order to enable this 
court to review the ruling of the district court on the motion for 
a new trial. 


3. : QUESTIONS NoT PRESENTED BELow. The supreme 
court as an appellate tribunal is authorized by law to review 
the action of the district courts, but in doing so it can pass upon 
no question which was not presented to and passed on by said 
courts; nor will this court, for the purpose of determining whether 
a district court came to a correct conclusion, examine any evi- 


dence which was not presented to that court. 


4, Instructions: Exceptions: Review. The rule of this court 
announced by CROUNSE, J., in IfeReady v. Rogers, 1 Neb.. 124, 
‘When the charge of a court involves more than one single 
proposition, a general exception to it will be unavailing; and if 
any portion of it be correct, the whole will stand. Each specific 
portion of it which is claimed to be erroneous must be distinctly 
pointed out, and specifically excepted to,” re-examined and re- 
affirmed. 


$. Insurance: MoRTGAGES: DISCHARGE oF LIEN BEFORE Loss. 
Where an insured incumbers his personal property by a chattel 
mortgage after such property has been insured, and contrary to 
the provisions of the insurance policy, he may nevertheless re- 
cover the value of the insured property destroyed if at the time 
‘of its destruction it was free from the lien of the mortgage. 
State Ins, Co. v. Schreck, 27 Neb., 527, reaffirmed. 


: Notice oF Loss: ACTION ON POLICY: PLEADING AND 
Proor. A fire insurance policy provided that in case of loss the 
insured should forthwith give the insurance company written 
notice thereof. The insured did not himself give such notice; 
‘but the insurer soon after the destruction of the insured property 
by fire received notice in writing thereof from one of its agents 
residing in the vicinity where the loss occurred, and through 
whom the insurance was placed, and refused to pay the loss on 
the ground that the policy at the date of the fire was not in 
force. Held, (1) That the insurance contract sbould not be so 
technically construed as to compel the insured to furnish infor- 
mation to the insurer which it already possessed; (2) that the 
verdict of the jury did not lack evidence to support it because 
the allegation of the insured in his petition that he had notified 
the insurance company of the loss was not proved. Edwards v. 
Travelers’ Life Ins. Co.,20 Fed. Rep., 661; State Ins. Co. v. Schreck, 
27 Neb., 527, and Sandwich Mfg. Co. v. Feary, 40 Neb., 226, fol- 
lowed. 
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7. 


: WaIVeR. The right of an insurance company to 
notice of loss is a right which the company may waive; and 
when the insurer denies all liability for the loss and refuses to 
pay the same, and places such denial and refusal upon grounds 
other than the failure of the insured to give notice of the loss, 
such denial and refusal avoid the necessity of such notice. Cobb 
v. Ins. Co. of North America, 11 Kan., 93, followed. 


: PLEADING AND PRooF. An insured ina 
suit on an insurance policy alleged in his petition that, as pro- 
vided by the terms of the policy, he gave notice of the loss in 
writing to the insurer and gave notice of said loss to the agent 
of the insurer nearest to where the loss occurred. The insurance 
company by its answer expressly denied this averment of the pe- 
tition and pleaded as an affirmative defense to the action that the 
insured, contrary to the provisions of the insurance contract, and 
without the knowledge and consent of the insurer, incumbered 
the insured property by a chattel mortgage, and that said mort- 
gage was a lien on the insured property at the time it was de- 
stroyed by fire; and that by reason of such conduct of the in- 
sured the policy was not in force at the date of the destruction 
of the insured property. Held, (1) That the defense that the 
policy was not in force at the time the loss occurred was incon- 
sistent with the defense of want of notice of the loss; (2) that 
the insurance company, by placing its defense to the action on 
the ground that the policy sued upon was not in force at the 
time of the destruction of the property, waived the provision in 
the policy which required the insured to give notice of the loss 
and made that issue wholly immaterial. 


Error from the district court of Holt county. Tried 
below before Kinkarp, J, 


The opinion contains a statement of the case. 


Jacob Fawcett, for plaintiff in error 


Where the policy requires written notice of the loss to 
be furnished, and also requires the furnishing of proofs of 
loss, both are conditions precedent i the plaintiff’s right 
to recover. (Cornell v. Milwaukee Mutual Ins. Co., 18 Wis., 
407; American Central Ins. Co. v. Hathaway, 23 Pac. Rep. 
(Kan.], 428; Farmers Ins. Co. v. Frick, 29 O. St., 466; 
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Home Ins. Co, v. Lindsey, 26 O. St., 348; Forest City Ins. 
Co. v. School District, 4 Brad. [Ill.], 145; Blossom v, Ly- 
coming Fire Ins. Co., 64 N. Y., 162; German Ins. Co. v. 
Fairbank, 32 Neb., 757.) 


M. F. Harrington, contra, cited: State Ins. Co. ». 
Schreck, 27 Neb., 527; AfeReady v. Rogers, 1 Neb., 124; 
Strader v. White, 2 Neb., 362; Brooks v. Dutcher, 22 Neb., 
644; Harden v. Atchison & N. R. Co., 4 Neb., 521; 
Baker v. Bailey, 16 Barb. [N. Y.], 54; Fish v. Reding- 
ton, 31 Cal., 194; Robbins v, Lincoln, 12 Wis., 8; Dillon 
v. Russell, 5 Neb., 484; Williams v. Evans, 6 Neb., 216; 
Payne v. Briggs, 8 Neb., 75; Hansen v. Lehman, 18 Neb., 
564; Lynch v. State, 30 Neb., 740; Chicago, K. & N. R. 
Co. v. Wiebe, 25 Neb., 542; Cobb cv. Ins. Co. of North 
America, 11 Kan.,97; Phenix Ins. Co. v. Bachelder; 32 
Neb., 490; California Ins. Co. v. Gracey, 24 Pac. Rep. 
(Col.], 577; Taylor v. Merchants Fire Ins. Co., 9 How. 
[U. S.], 390. 


Ragan, C. ; 


Dierks & White brought this suit in the district court of 
Holt county, against the Omaha Fire Insurance Company, 
to recover the value of certain Jive stock which they al- 
Jeged they owned, which had been insured against loss or 
damage by fire by the insurance company, and which live 
stock had been destroyed by fire. Dierks & White had a 
verdict and judgment, and the insurance company brings 
the case here for review. 

1. The first error assigned is “irregularity in the pro- 
ceedings of the court and abuse of discretion, by which the 
defendant was prevented from having a fair trial.” This 
assignment is too indefinite for consideration and indeed is 
not referred to in the briefs of counsel for the insurance 
company. 

2. The second error is assigned in the following lan- 
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guage: “Trregularity in the proceedings of the jury.” 
This assignment is also too indefinite for review. 

3. The third assignment is “ accident and surprise which 
ordinary prudence could not have guarded against in the 
evidence of the witness Dierks in testifying to a verbal re- 
lease of a part of the property from the mortgage.” This 
is one of the causes for a new trial permitted by the third 
subdivision of section 314 of the Code of Civil Proced- 
ure; but section 317 of the same Code provides that such 
a ground for a new trial must be sustained by affidavits 
showing the truth of the ground alleged. This means that 
the affidavits showing the truth of the facts alleged for a 
new trial on the grounds of accident or surprise must be 
filed in and brought to the attention of the court below. 
‘The record contains no affidavit filed by the insurance com- 
pany in the district court in support of.a new trial on the 
grounds of accident or surprise. Affidavits which tend to 
show that the insurance company was taken by surprise in 
the trial of the case below have been filed in this court, but 
we cannot consider them. This as an appellate court is au- 
thorized by law to review the action of the district courts, 
but in doing so this court can pass upon no question which 
was not presented to and passed upon by the district court ; 
nor will this court, for the purpose of determining whether 
the district court came to a correct conclusion, examine any 
evidence which was not presented to that court. 

4. The fourth assignment of error is “excessive dam- 
ages, appearing to have been given under the influence of 
passion or prejudice ;” and the fifth assignment is “error 
in the assessment of the amount of recovery, it being in 
excess of the amount the plaintiffs were entitled to under 
the evidence.” Neither of these assignments are referred 
to in the briefs of counsel for the insurance company and 
are therefore considered waived. 

5. The eighth assignment is “errors of law occurring 
at the trial and excepted to at the time by the defendant.” 
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This assignment is too indefinite and uncertain for re- 
view. 

6. The ninth assignment is “the court erred in each of 
the instructions given upon its own motion, and in each of 
the instructions given at the request of the plaintiffs, to 
which exception was taken at the time.” The charge of 
the district court contains twelve paragraphs or instruc- 
tions, and the exception noted to these instructions by 
counsel for the insurance company is in the following lan- 
guage: “Comes now the defendant and excepts to the 
instructions numbered from one to seven inclusive given 
to the jury by the court on the trial of said cause.” In 
Mc Ready v. Rogers, 1 Neb., 124, the exception taken to the 
charge of the court was in the following language: “ To 
all [of which charge,] and each and every part thereof,” . 
the defendant, by his counsel, then and there excepted. 
Crowunsb, J., speaking for the court of this exception, said : 
“ This firing at the flock will not do. It isa well estab- 
lished point of practice that when the charge of the court 
involves more than one single proposition a general exception 
to it will be unavailing, and if any portion of it be correct 
the whole will stand. Each specific portion of it which is 
claimed to be erroneous must be distinctly pointed out and 
specifically excepted to.” The rule asannounced in that case 
has, so far as we know, never been consciously deviated 
from by this court, but has been time and again reaffirmed. 
Here the assignment of error is that the court erred in 
giving each—every one—of the instructions given by it on 
its own motion, but no attempt was made to except to more 
than seven of them, and since -the assignment is in effect 
that the court erred in giving all the instructions which it 
did give, and all the intructions were not excepted to, the 
assignment of error cannot be considered for that reason. 

7. The tenth assignment is “the court erred in giving 
each of the instructions given at the request of the plaintiff 
below.” If the district court gave any instructions at the 


Vor. 43] JANUARY TERM, 1895. 479 


Omaha, Fire Ins. Co. y. Dierks, 


request of Dierks & White they do not appear in the rec- 
ord. The only instructions in the record are those giver 
by the court upon its own motion. 

8. The sixth, seventh, and eleventh assignments of error 
are that the verdict is not sustained by the evidence, that 
the verdict is contrary to law, and that the court erred in 
overruling the motion of the insurance company for a new 
trial. The verdict of the jury is not contrary to the law, 
and the court did not err in overruling the motion for a 
new trial, if the verdict is sustained by sufficient evidence. 

Dierks & White pleaded in their petition that about the 
5th of February, 1891, as provided by the policy, they 
gave notice of the loss in writing to the insurance company, 
and gave notice of said loss to one Wallace, the agent of 
the defendant nearest to where the loss occurred. This 
allegation of the petition was expressly denied by the insur- 
ance company. The insurance company, as an affirmative 
defense to the action, pleaded that the insurance policy pro- . 
vided that if the insured property should be sold or incum- 
bered without the consent of the insurance company in- 
dorsed on the policy, that the policy should thereupon 
become void; and that before the fire Dierks & White, 
without the knowledge or consent of the insurance com- 
pany, executed a chattel mortgage upon the property; and 
that “said mortgage was a valid and subsisting lien upon 
said property so insured and upon the property claimed to 
have been destroyed by said fire at the time of the fire on 
February 2, 1891.” The reply of Dierks & White to this 
defense of the insurance company was as follows: “ De- 
nies the plaintiff mortgaged the property destroyed -by fire, 
* * * and say that the policy sued upon covered per- 
sonal property only and no particular property was insured 
by the policy sued on, * * * and denies that there was 
a valid or subsisting lien upon said property or any por- 
tion thereof at the time the same was destroyed by fire.” 

The issues of facts made by the pleadings were: (a) 
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The value of the property destroyed; (6) whether Dierks 
& White gave notice of the fire to the insurance company ; 
({c) whether Dierks & White mortgaged the insured prop- 
erty without the consent of the insurance company prior 
to the fire; (d) whether the mortgage was a lien upon the 
insured property at the time it was destroyed by fire. 

The evidence sustains the value placed on the prop- 
erty by the jury; and the evidence in the record shows 
beyond dispute that the insured property or a part of it 
which was destroyed by fire was previous to its destruction 
incumbered by a chattel mortgage; and the evidence in 
the record is sufficient to support the finding of the jury 
that such insured property at the time of its destruction 
by fire had been released from the lien created by the 
mortgage. 

In State Ins. Co. v. Schreck, 27 Neb., 527, it was held 
that where personal property was incumbered by a chattel 
mortgage after such property had been insured, and con- 
trary to the provisions of the insurance policy, the in- 
sured could nevertheless recover for the value of the prop- 
erty destroyed if at the time of the property’s destruction 
it was free from the incumbrance. We adhere to and re- 
affirm the doctrine of that case. 

The eminent counsel for the insurance company does not 
ccontrovert, as we understand him, the correctness of the 
decision in State Ins. Co. v. Schreck, supra, but his con- 
tention is that it was incompetent for Dierks & White un- 
der the issues made by the pleadings to prove that the 
mortgage made npon the insured property had been re- 
leased. Counsel says that Dierks & White, instead of de- 
nying the execution of the mortgage and denying that the 
mortgage was a lien upon the insured property at the time 
of its destruction, should have pleaded by way of confes- 
sion and avoidance that the mortgage was executed as al- 
leged by the insurance company, but that prior to the de- 
struction of the property by fire the mortgage had been 
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released. Assuming for the purposes of this case the 
correctness of the argument of counsel, the auswer to 
it is that he has not assigned in his petition in error here 
that the court erred in admitting the evidence offered by 
Dierks & White to show that the destroyed property was 
unincumbered at the time of its destruction. If such evi- 
dence was incompetent under the pleadings, counsel for the 
insurance company should have objected to its introduction 
on that ground, and then specifically assigned the ruling of 
the district court in admitting such evidence in his petition 
in error. 

We have now to deal with the issue made by the plead- 
‘ings, whether Dierks & White notified the insurance com- 
pany of the destruction of the property by fire. The rec- 
ord does not disclose that Dierks & White themselves 
notified the insurance company, or its agent, that the prop- 
erty had been destroyed by fire, But one Josselyn, the 
secretary and manager of the insurance company, testified 
on the trial that the sole and only reason that the insur- 
ance company declined to pay the loss of Dierks & White 
was that the insurance company claimed that the insured 
property was incumbered by a mortgage at the time it 
was destroyed ; that the company was advised of the de- 
struction of the property by fire within ten days after it 
happened; that he, Josselyn, received letters regarding the 
fire after it occurred; that Wallace and Mastic were the 
special or soliciting agents of the company through whom 
the insurance was negotiated ; that they resided at Ewing, 
Nebraska ; and that he had received information through 
Wallace by letter of the destruction of the property. The 
argument of counsel for the insurance company is that the 
verdict of the jury lacks evidence to support it because 
Dierks & White pleaded that they notified the company 
of the fire and failed to prove it. It appears from the 
evidence quoted above that the insurance company actually 
received notice of this fire and acted on that notice; that is, 

35 
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they refused to pay the loss on the ground that the prop- 
erty at the time it was destroyed was incumbered. We are 
unable to see how the fact that Dierks & White failed to 
prove that they themselves gave the insurance company 
notice of the loss is, under the circumstances of this case, 
material, since it appears that the company had actual 
knowledge of the loss through its agents and acted on that 
knowledge, and we are by no means prepared to say that 
the verdict of the jury lacks evidence to support it on the 
ground that the allegation of Dierks & White that they 
notified the insurance company of the loss was not proved. 


It seems that if the insurance company actually knew of 


the fire at the time it occurred through one of its agents 
who was at the fire, or if it received through its agents. 
within a reasonable time after the fire notice of its occur- 
rence and acted on such notice, it would be sufficient. In 
other words, it does not seem that the insurance contract 
should be so technically construed as to compel the insured 
to furnish information to the insurer which the insurer al- 
ready had. (Edwards v. Travelers’ Life Ins. Co., 20 Fed. 
Rep., 661; State Ins. Co. v. Schreck, 27 Neb., 527; Sand- 
wich Mfg. Co. v. Feary, 40 Neb., 226.) But in the view we 
take of this case the issue made by the pleadings, whether 
Dierks & White notified the insurance company of the fire, 
was, at the time of the trial of this case, an immaterial 
one, because the insurance company resisted the payment 
of this loss, both by its pleading and evidence, on the 
ground that the insured property at the time of its destruc- 
tion by fire was incumbered by a mortgage, and that there- 
fore the policy at the time of the fire was not in force. 
This defense set up in the answer of the insurance company 
was, in effect, a plea of confession and avoidance. It in 
effect admitted the execution and delivery of the policy, 
the receipt of the premium, the destruction of the insured 
property by fire, and the receipt by it of notice of the 


fire. This defense that the policy was not in force at the — 
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time the loss occurred is utterly inconsistent with the de- 
fense of want of notice of the loss. All the authorities 
agree that the provisions of an insurance policy requiring 
the insured to give notice of the destruction of the insured 
property and to furnish the insurer proofs of loss, may be 
waived by the conduct of the insurer; and in this case we 
think the insurance company, by placing its defense to this 
action on the ground that the policy sued upon was not in 
force at the time of the destruction of the property, waived 
the provision in the policy which required the insured to 
give it notice of the loss, and made that issue in this case 
wholly immaterial. 

In Cobb v. Ins. Co. of North America, 11 Kan., 98, it is 
said that the right of an insurance company to notice of 
loss is a right which the company may waive, and that 
when the company denies all] liability for the loss‘ and re- 
fuses to pay the same and places that denial and refusal 
upon grounds other than the failure to give notice, such 
denial and refusal] avoid the necessity of notice. We think. 
this is the correct rule. 

In California Ins. Co, v. Gracey, 15 Col., 70, the court 
in speaking of the point under consideration said: ‘Insur- 
ance policies uniformly contain the provision that the as- 
sured shal], in accordance with certain prescribed regula- 
tions, give notice and make proof of loss. It is universally 
held, we believe, that the absolute refusal of a company to- 
pay the loss in any event constitutes a waiver of the right 
to insist upon compliance with such provisions.” The same- 
rule is announced in Missouri in Phillips v. Protection Ins. 
Co., 14 Mo., 221, where it was held that if the insurer re- 
fuse to pay because the insured failed to submit to an ex- 
amination under oath, that the insurer could not afterwards. 
insist on the failure of the insured to comply with other 
requirements of the policy. 

In Hartford Protection Ins. Co. v. Harmer, 2 O. St, 
452, it is said: ‘Objections to the preliminary proofs wilh 


a 


484 NEBRASKA REPORTS. [ Von. 43 


Omaha Fire Ins. Co. v. Dierks. 


be considered as waived, if, after they are rendered, no spe- 
cific objections are pointed out, and the assured is informed 
that his claim will be considered on the merits, and the 
claim is rejected finally, upon the ground that the company 
is not in any event liable to pay the loss.” (See, also, Globe 
Ins. Co. v. Boyle, 21 O. St., 119.) 

In Mlinois the rule is: “ When an insurance company 
refuses to pay a loss, placing its refusal upon its non-lia- 
bility in any event, it cannot insist, in defense of an action, 
that the preliminary proof was insufficient.” ( Williamsburg 
City Fire Ins. Co. v, Cary, 83 Ill., 453; Peoria Marine & 
Fire Ins. Co. v. Whitehill, 25 Ill., 466; etna Ins. Co. »v. 
Maguire, 51 Iil., 342; Lycoming Fire Ins. Co. v1. Dun- 
more, 75 Ill., 14; Phenix Ins. Co. v. Tucker, 92 Tll., 64.) 

In Blake v. Exchange Mutual Ins. Co. of Philadelphia, 
78 Mass., 265, it was held: “Tf, after the preliminary proofs 
of a loss by fire under a policy of insurance, the officers of 
an insurance company visit the premises and converse with 
the insured and make no reference to the preliminary 
proofs, or raise any objection to them, while any defect 
therein may be remedied, and refuse to pay on other and 
distinct grounds, the insurance company will be estopped 
to set up any defect in the preliminary proof, although the 
conditions made part of the policy give explicit directions 
about proofs of loss, and the policy provides that no condi- 
tion, stipulation, covenant or clause in the policy shall be 
altered, annulled or waived, except by writing indorsed on 
or annexed to the policy and signed by the president or 
secretary.” 

The rule in Minnesota is stated as follows: “ Where an 
insurance company puts its refusal to pay a loss on another 
ground it is a waiver of objections to insufficiency in the 
proofs of loss required by the policy.” (Phenix Ins. Co. v. 
Taylor, 5 Minn., 393; Newman v. Springfield Fire & Ma- 
rine Ins. Co., 17 Minn., 98; Hand v. National Live Stock 
Ins. Co., 59 N. W. Rep. [Minn.], 538.) 
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In Parker v. Amazon Ins. Co., 34 Wis., 368, it was 
held : “ Where an insurer against fire, after a loss and be- 
fore the time for furnishing proofs thereof has expired, de- 
nies all liability entirely upon other grounds than the want 
of such proofs, this is a waiver of the condition requiring 
proofs of loss to be made.” (Harriman v. Queen Ins. Co., 
49 Wis., 71; McBride v. Republic Fire Ins. Co. 30 Wis., 
562.) 
The supreme court of New Jersey, in State Ins. Co, v. 
Maackens, 38 N. J. Law, 564, states the rule as follows: 
“Receiving preliminary proofs without objection, and fail- 
ure to object after a reasonable time, or refusal to pay on 
other grounds, is evidence of a waiver of the time of fur- 
nishing the preliminary proofs, and of defects therein.” 

The doctrine under consideration is also that of the su- 
preme court of the United States. In Tayloe v. Merchants 
Fire Ins, Co. of Baltimore, 50 U.S., 390, the court, speak- 
ing to the point under consideration, said: “Another ob- 
jection taken to the recovery is, that the usual preliminary 
proofs were not furnished according to the requirement of 
the seventh article of the conditions annexed to the policies 
of the company. These are required to be furnished 
within a reasonable time after the happening of the loss. 
The fire occurred on the 22d of December, 1844, and the 
preliminary proofs were not furnished till the 24th of No- 
vember, 1845. This was doubtless too late, and the objec- 
tion would have been fatal to the right of the complainant 
if the production of these proofs were essential to the re- 
covery. But the answer is, that the ground upon which 
the company originally placed their resistance to the pay- 
ment of the loss, and which is still mainly relied on as fatal 
to the proceedings, operated as a waiver of the necessity for 
the production of the preliminary proofs.” (See, also, Au- 
rora Fire & Marine Ins. Co. v. Kranich, 36 Mich., 289; 
Batchelor v. People’s Fire Ins. Co., 40 Conn., 56; Carson 
v. German Ins. Co., 62 Ia., 433.) 
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In Phenix Ins. Co. v. Bachelder, 32 Neb., 490, Nor- 
VAL, J., speaking to a point analogous to the one under 
consideration, said: “The company has at all times in- 
sisted, and now insists, that it was not liable for the loss, 
on the ground that the policy was not then in force by 
reason of the failure of the insured to pay his premium 
note. The plaintiff in error by denying all liability dis- 
pensed with the necessity of furnishing proofs of loss,” and 
cites, with approval, Carson v. German Ins. Co., 62 Ja., 
433; Kansas Protective Union v. Whitt, 36 Kan., 760; King 
v. Hekla Ins. Co., 58 Wis., 508; Tayloe v. Merchants Fire 
Ins. Co. of Baltimore, 50 U. 8., 390; Continental Ins. Co. 
v. Lippold, 3 Neb., 391. And the third point in the syllabus 
in Phenix Ins. Co. v. Bachelder, supra, declares: “The 
absolute denial by the insurer of all liability on the ground 
that the policy was not in force at the time of the loss, is 
a waiver of the preliminary proofs of loss required by the 
policy.” This case, while not directly in point, is analogous 
in principle to the one under consideration, and is supported 
by the overwhelming weight of authority. We do not 
mean to say, nor do we decide, that if a person insured shall 
neglect or refuse to give notice of a loss to the company in 
accordance with the requirements of the policy, that the in- 
surance company can never urge the failure of the insured 
to give it notice of the loss, or his failure to furnish proofs 
of loss as a defense to a suit upon the policy; but what we 
do decide is that when an insurance company is sued for a 
Joss on a policy issued by it and places its defense to such 
suit on the ground that by reason of some act of the in- 
sured the policy was not in force at the date of the loss, 
that then in such action all issues made by the pleadings as 
to whether the insured gave notice of the loss, and whether 
he furnished the insurance company proofs of the loss, be- 
come immaterial. 

Counsel for the insurance company, in opposition to the 
rule here stated, cite us to Connell v. Milwaukee Mutual 
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Fire Ins, Co.,18 Wis., 407. But that case is not in point 
here, because the defense of the insurance company was 
not based upon a contention that the policy was not in force 
at the time the loss occurred; but the defense made was a 
technical one that the written notice of the loss was not fur- 
nished to the insurance company as provided by the policy. - 

American Central Ins. Co. v. Hathaway, 23 Pac. Rep. 
{Kan. ], 428, is another case cited by counsel for the insur- 
ance company; but that case is not in point. There the 
defense pleaded by the insurance company was a general 
denial, and the whole defense was that the insured did not 
notify the company of the loss nor furnish proofs of loss 
as required by the policy. , 

Home Ins. Co. v. Lindsey, 26 O.St., 348, is another case 
relied upon here by counsel for the insurance company; but 
this case is not in point. It merely holds that in an action 
upon a policy of insnrance, which policy contains a condi- 
tion that in case of loss proof thereof shall be made and 
delivered to the insurer within thirty days after the loss 
occurred, the petition must allege a performance of such 
condition, or a waiver thereof on the part of the insurer, 
or the petition would be bad on demurrer. A petition on 
2 promissory note which failed to allege that the maker of 
the note executed and delivered it would doubtless be bad 
on demurrer; but if the maker of the note answer, deny- 
ing the execution and delivery of the note, and allege as a 
defense to the action that he had paid the note, then its 
execution and delivery would become immaterial issues in 
the case. 

Another case relied on by counsel is Farmers Ins. Co. 
v. Frick, 29 O.St., 466; but in that case the only point de- 
cided was: “In an action against an insurance company to 
recover the amount of a fire policy, a defense on the ground 
that the insured failed to make and furnish the insurer with 
the preliminary proofs of loss in the manner and within 
the time required by the policy, is not waived by setting 
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up and relying upon other defenses not inconsistent there- 
with.” It does not appear from the decision just what 
particular defenses the insurance company did interpose. 
The only two mentioned in the opinion are that the insured 
failed to give notice of the loss and cause of the fire, and 
failed to furnish the insurance company proofs of loss in 
the time and manner required by the policy. So that case 
is not in point here. 

Another case relied on by counsel is Blossom v. Lycoming 
Fire Ins. Co., 64 N. Y., 162; but the defense of the in- 
surance company in that case was that the proof of loss 
had been furnished it too late, and the court held that proof 
of loss within the time prescribed by the policy was neces- 
sary to enable the insured to recover unless the insurance 
company had waived the proof of loss, and that there was. 
no evidence of such waiver. 

Finally, it is insisted by counsel that German Ins. Co. 
v. Fairbank, 32 Neb., 750, is an authority against the rule 
announced above. It is said in that case: “In an action 
upon a policy which provides that the insured should fur- 
nish proofs of loss within a specified time after the loss 
occurred, it is necessary for the plaintiff to prove upon the 
trial that the proofs were made, or that the same were 
waived by the company.” Thesame doctrine was announced 
in the third point of the syllabus in German Ins. Co. v. 
Davis, 40 Neb., 700. 

But these cases.are distinguishable from the one at bar. 
The question here is not whether it was necessary for the 
insured to plead and prove that he had furnished the nec- 
essary proofs of loss sustained in order to recover, but the 
question under consideration here is limited solely to the 
inquiry as to whether the issue made by the pleadings that. 
the insured notified the insurance company that a loss had 
occurred, was a material one in view of the defense inter- 
posed to the actiou by the insurance company. The judg- 
ment of the district court is 

AFFIRMED. 
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E. J. WADDLE v. THomas P. Owen. 
FILED JANUARY 15, 1895. No. 5510. 


1. Pledges: TRANSFER OF COLLATERAL SECURITIES: CONVER~ 
sIon. The payee of a negotiable instrument, to secure the pay- 
ment of which the negotiable notes of third persons have been 
pledged, may in the regular course of business negotiate said 
instrument and transfer with it the securities, and such action 
will not amount to a conversion of the securities, 


2. 


: TROVER AND CONVERSION. The payee of such an in- 
strument who negotiates it in the usual course of business and 
transfers the securities to the endorsee hefore payment or tender 
of the amount due thereon, is not liable in trover for the securi- 
ties, even though the endorsee convert them. 


3. Evidence: NEGOTIABLE INSTRUMENTS. Parol evidence is in- 
admissible 10 establish an oral agreement contemporaneous with 
the making of a negotiable instrument whereby said instrument 
was not to be negotiated. 


Error from the district court of York county. Tried 
below before MinLEr, J. 


The facts are stated by the commissioner. 


Jerome H. Smith, for plaintiff in error: 


The sight draft was negotiable. (Compiled Statutes, sec. 
1, ch. 41; Green v. Raymond, 9 Neb., 295.) 

Plaintiff in error had a lawful right to assign the sight 
draft to a third person and give the latter the benefit of 
the collateral security. (Chapman v. Brooks, 31 N. Y., 753. 
Henry v. Eddy, 34 Ill., 508; Stearns v. Bates, 46 Conn., 
306; Jones v. Quinnipiack, 29 Conn., 25; Belcher v. Hart- 
ford Bank, 15 Conn., 383; Hawks v. Hinchelif, 17 Barb. 
[N. Y.], 492; Merchants Nat. Bank v. State Nat. Bank, 
10 Wall. [U. S.], 604; Jarvis v. Rogers, 13 Mass., 105; 
Bank of New York v. Vanderhorst, 32 N. Y., 553; City 
Bank v. Taylor, 60 Ia., 66.) 
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The transfer of a note secured by mortgage carries mort- 
gage security, and the same rule applies to notes held as 
collateral security. (Hutchinson v. Crane, 100 Ill., 269; 
Wright v. Troutman, 81 Tl., 374.) 

To make a tender valid there must be an actual produc- 
tion of the money or something to excuse a failure to pro- 
duce it. (Camp v. Simon, 34 Ala., 126; Hunter v. Warner, 
1 Wis., 144; Hastman v. Township of Rapids, 21 Ia., 590; 
Jones v. Mullinix, 25 Ia., 198.) 

A tender of money in payment of a debt, to be valid, 
must be without qualification. (Tompkins v. Batie, 11 Neb., 
147; Sanford v. Bulkley, 30 Conn., 344; Wood v. Hitch- 
cock, 20 Wend. [N. Y.], 47.) 

The pledgee is not liable in trover for conversion of his 
transferee, (Colebrooke, Collateral Securities, sec. 96; Goss 
», Emerson, 23 N. H., 38.) 


Harlan & Harlan, contra, cited: Jarvis v, Rogers, 15 
Mass., 389; Boughton v. United States, 12 Court of Claims, 
331; 7 Wait, Actions & Defenses, 179; Colebrooke, Col- 
lateral Securities, secs. 102, 129; 1 Daniel, Negotiable In- 
struments, sec. 833; Boone, Code Pleading, sec. 148. 


Irving, C, 


_ Owen brought this action against Waddle to recover for 
- the conversion of two promissory notes of third persons, 
payable to the order of Owen, and which the petition al- 
leged had been pledged to Waddle as security for a bill 
of exchange drawn by Owen to Waddle’s order on W. T. 
Scott, of York. The defendant’s answer alleged that he 
had sold and transferred the draft to E. J. Hainer for 
value and had delivered to him the notes pledged to secure 
it in the ordinary course of business, and prior to any de- 
mand or tender of the amount due on such draft. 

The case was tried to the court without the intervention 
of ajury and there was a finding and judgment for Owen 
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for $230.54. This judgment Waddle seeks to reverse. 
The assignments of error reduce themselves to the single 
question of the sufficiency of the evidence. 

There is not much dispute as to the facts. Waddle re- 
sided in Aurora. His business consisted in part at least of 
lending money. On Saturday, May 18th, 1889, Owen 
endeavored to sell to Waddle a number of notes of third 
persons. For some reason Waddle and Owen did not reach 
an agreement as to the sale, but Owen stating that he 
needed $50 that day, Waddle agreed to advauce him that 
amount on the notes, and by agreement between them 
Owen drew a demand bill as follows: 


“$51.00. Hampton, Nes., May 18th, 1891. 
“On demand, pay to the order of E. J. Waddle, fifty- 
one dollars, value received, and charge to the account of 


“T, P. OWEN, 
“To W. T. Scott, York, Neb.” 


The one dollar, in addition to the fifty dollars advanced, 
was to compensate Waddle. Several notes payable to 
Owen’s order, and including the two notes in question, 
were attached to the draft, and, as both parties testified, 
‘were intended to secure the same and were to be delivered 
to Scott on payment of the draft. These notes, as they ap- 
pear in evidence, are indorsed generally by Owen. Owen 
claims that there was a special agreement whereby this 
draft with the notes attached was to be forwarded by Wad- 
die to York for collection. The legal effect of this evidence 
will call for notice in the course of the opinion, Waddle 
did not forward the draft to York, but retained it until the 
morning of the following Tuesday, when he entered the 
Farmers & Merchants Bank of Aurora, of which Mr. 
Hainer was president, for the purpose of committing the 
papers to the bank for collection. Mr. Hainer suggested 
that he would buy the draft from Waddle and give him 
immediate credit for the amount. This offer was accepted 
and the draft was indorsed, “Pay to the order of E. J. 
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Hainer, without recourse on E. J. Waddle.” It was then 
delivered to Hainer with the collateral notes. The day 
previous, the drawee, Mr. Scott, had sent a clerk to Aurora 
to take up the draft. Waddle swears that this clerk made 
no tender of any money, but on the contrary, learning that 
there was a question as to Owen’s good faith in the trans- 
action, disclaimed the intention of having anythiug to do 
with the business. The clerk testifies that he tendered $50 
on that day to Waddie and that Waddle refused it for the 
reason that the county attorney had instructed him to hold 
the notes in his possession. There is no testimony to con- 
tradict that of Waddle and Hainer as to the transfer from 
the former to the latter, unless it be the testimony of Owen 
as to conversations with Waddle and Hainer, in which he 
says Waddle said he had not sent the draft because the 
county attorney had ordered him to hold the notes and 
Hainer told him he would have to see Waddle about them. 
This is entirely insuffic'ent to overcome the positive and 
circumstantial testimony of Waddle and Hainer. Some 
days after the transfer Owen tendered Waddle the amount 
of the draft and demanded the notes and Waddle said he 
did not have them, This evidence was insufficient to sup- 
port the finding for Owen. The bill of exchange in evi- 
dence was clearly negotiable, and parol evidence was inad- 
missible for the purpose of showing an oral agreement 
contemporaneous with the drawing of the bill that it should 
not be negotiated. To permit such evidence would infringe 
upon one of the best settled rules of evidence. If there 
had been such agreement, it could have been given effect 
by omitting from the bill the words of negotiability. Hav- 
ing deliberately inserted words importing negotiability, the 
drawer cannot be heard to urge a contemporaneous oral 
agreement contrary to the plain terms of the bill. (Afc- 
Sherry v. Brooks, 46 Md., 103.) The notes pledged as 
collateral were merely a security for the payment of the 
bill. The debt was the principal thing, and the pledge 
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merely incidental to it. The debt being transferred, the 
pledge passed with it. (Webb v. Hoselton, 4 Neb., 308; 
Moses v. Comstock, 4 Neb., 516; Harman v. Barhydt, 20 
Neb., 625; Daniels v. Densmore, 32 Neb., 40; Todd v. 
Oremer, 36 Neb., 430.) 

The foregoing were all cases of real or chattel mortgages, 
but if there is any difference in principle, the reason is 
stronger for holding that a pledge of negotiable instru- 
ments follows the debt than that a mortgage doesso. That 
notes so pledged may be passed to the assignee of the debt, 
see Chapman v. Brooks, 31 N. Y., 75; Goss v. Hmerson, 
23 N. H., 38; and that the pledge must accompany the 
' debt, see Van Eman v. Stanchfield, 13 Minn., 70; Green v. 
Graham, 46 N. H., 169. It is true that in Johnson v. Smith, 
11 Humph. [Tenn.], 398, it was held that the assignment 
of a debt secured by a pledge of personal property did not, 
without delivery of the pawn, carry with it and vest in 
the assignee a lien upon the property. But it was there 
suggested that in such case the pawnee might be regarded 
as holding possession as agent of the assignee. But this 
decision, based upon the necessity of the delivery of per- 
sonal property to effectuate a pledge thereof, has no effect 
upon this case where the notes were delivered with the bill. 
The bill being negotiable, Waddle had a right to trans- 
fer it by indorsement to Hainer and to transfer with it the 
accompanying securities. There is a vast difference be- 
tween the position of a pledgee who retains the principal 
debt and wrongfully parts with the securities pledged 
thereto, and that of one who in the regular course of busi- 
ness transfers the debt and with it the securities, without 
diverting the latter from the purpose for which they were 
pledged. The first act constitutes a conversion, the latter 
does not. If before Waddle parted with the draft he had 
been paid or tendered the amount due by any one author- 
ized to acceptor pay the same, and had refused to deliver 
the securities, we have no doubt an action would lie against 
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him; but such was not the case. The only tender made 
before the transfer to Hainer was that made on behalf of 
Scott. We need not determine whether the tender by the 
drawee Scott would have created a cause of action in favor 
of the drawer because there was no sufficient tender by the 
drawee even. According to the clerk referred to, the tender 
made was $50, while the draft was for $51. Nor need we 
consider whether the transaction between Waddle and 
Owen was usurious. If it was, this was no affair of Scott’s, 
and in order to pay the draft and be entitled to the securi- 
ties he would have been required to pay or tender the face 
of the draft. This was not done. Waddle having a right 
to negotiate the bill and to transfer the securities with it, 
and having done so before payment or tender of the amount 
due thereon, he is not liable in trover for the securities. 
On this proposition the case of Goss v. Emerson, supra, 
is precisely in point, and states we think the correct doc~ 
trine, 
REVERSED AND REMANDED. 


Art Eviza ALEXANDER, APPELLANT, v. D. T, 
THACKER, APPELLEE. 


FILED JANUARY 16, 1895. No. 6354. 


1. Tax Deeds: Vatripiry: Treasursr’s Seat. A valid tax 
deed cannot be executed under the present revenue law, since 
the legislature has made no provision for an official seal for 
county treasurers. Larson v. Dickey, 39 Neb., 463, followed. 


2. Foreclosure of Tax Liens: Srarutz or Limirarions. An 
action to foreclose a tax lien is barred within five years after the 
time to redeem from the tax salehasexpired. Alexander v. Wil- 
cor, 30 Neb., 793; Warren v. Demary, 33 Neb., 327; Black v. 
Leonard, 33 Neb., 745; Alexander v. Shaffer, 38 Neb., 812, and 
Foree v, Stubbs, 41 Neb., 271, followed. 
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3. : AMOUNT OF RECOVERY: INTEREST. Under the revenue 
law of 1879, on the foreclosure of a valid tax sale certificate, the 
plaintiff is entitled to recover the amount bid at the tax sale, 
and the several sums paid for prior and subsequent taxes, to- 
gether with interest on said several amounts from the date of 
pay ment, at the rate of twenty per cent per annum until the ex- 
piration of two years from the date of purchase, and ten per 


cent per annum thereafter. 


: ATTORNEYS’ FEEs: Costs. On the foreclosure of a tax 
lien, based on a valid tax sale, the court should award the 
plaintiff an attorney’s fee equal to ten per cent of the amount 
of the decree. 


4. 


APppEAL from the district court.of Cass county. Heard 
below before CHAPMAN, J. 


C. W. Seymour, for appellant. 
Beeson & Root, contra. 


See opinion for authorities upon the propositions dis- 
cussed. 


Norvat, C. J. 


This cause was before this court at the September term, 
1890, the opinion being reported in 30 Neb., 614. After 
the judgment of reversal, the plaintiff filed in the district 
court an amended petition containing three counts, and ad- 
ditional parties defendant were brought in. Plaintiff in 
her petition claims to be the owner in fee of the premises 
in controversy, under and by virtue of three tax deeds, and 
prays that she may be decreed to be the owner of said real 
estate, and recover possession thereof from the defendants, 
or, in case the court found her title had failed, that she be 
decreed a lien for taxes paid, with interest and attorneys’ 
fee. For an understanding of the case it will not be-nec- 
essary to set out the pleadings, or give a synopsis thereof, 
in this opinion, After the issues were made up, the ap- 
pellee, D. T. Thacker, filed a motion to require the plaint- 
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iff to elect whether she will try the cause as one for title 
and possession of the premises, or for the foreclosure of 
her tax deeds, which motion was sustained by the court. 
The plaintiff excepted to the ruling and elected to proceed 
to the trial of the cause as one to foreclose the tax liens. 
At the hearing the court found that the first and second 
causes of action set up in the petition were barred by the 
five years statute of limitations, and that the tax deeds 
described in said counts of the petition were void for the 
reason that no treasurer’s seal is attached to said instru- 
ments and that said deeds fail to recite the place where the 
lands were sold. The court further found that the deed 
described in the third count of the petition is void, but 
rendered a decree foreclosing said tax deed for the amount 
of taxes paid and interest thereon and an attorney’s fee of 
ten per cent of the amount found due. Plaintiff appeals. 

The first contention of appellant is that the court erred 
in sustaining the motion requiring her to elect whether she 
would proceed at law to establish her legal title to said 
premises, and to recover possession thereof, or for the fore- 
closure of the liens for taxes. Plaintiff’s claim of title was 
based solely upon three tax deeds issued by the county 
treasurer. They could confer no title, since in Larson v. 
Dickey, 39 Neb., 463, it was expressly declared to be the 
law that a valid tax deed cannot be executed under the 
present revenue law of the state, because the legislature has 
made no provision for an official seal for county treasurers. 
Tt is obvious, therefore, that plaintiff was in no manner 
prejudiced by the ruling mentioned above. Had she not- 
been required to elect, but had gone to trial without aban- 
doning her claim of title to the land, the result could not 
have been different. 

Were the tax deeds described in the first and second 
counts of the petition barred by the statute of limitations? 
The first cause of action is based upon a tax deed bearing 
date September 5, 1873, and the second count is founded 
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upon a tax deed. executed on the 10th day of November, 
1881. This action was not instituted until August 9, - 
1888, or nearly fifteen years after the date of the first deed 
and almost seven years subsequent to the making of the 
other deed. Through an unbroken line of decisions this 
court has said that an action to foreclose a tax lien is 
barred, unless brought within five years of the date the 
cause of action accrued. (Dette v. Sheldon, 27 Neb., 
829; Alexander v. Wilcox, 30 Neb., 793; Warren v. De- 
mary, 33 Neb., 327; Fuller v. Colfax County, 33 Neb., 
716; Black v. Leonard, 33 Neb., 745; Alexander v. Shaffer, 
38 Neb., 812; Foree v. Stubbs, 41 Neb., 271.) 

It is argued that the five-years limitation begins to run 
from the time when the title acquired by the tax deeds had 
failed. Otoe County v. Brown, 16 Neb., 397, Schoenheit v. 
Nelson, 16 Neb., 235, Bryant v. Estabrook, 16 Neb., 217, 
Holmes v. Andrews, 16 Neb., 296, McClure v. Warren, 16 
Neb., 447, and several other earlier cases decided by this 
court, sustain the doctrine contended for by counsel for ap- 
pellant. ‘These cases have been, in effect, although not in 
direct terms, overruled by the later adjudications in this 
state upon the subject. Thus in D’ Gettev. Sheldon, supra, 
in an opinion by MaxwELL, J., it was ruled that under 
the revenue Jaw of 1879 an action to foreclose a tax lien 
is barred if not brought within five years after the expira- 
tion of the time to redeem. 

In Alewander v. Wilcox, supra, it is said: “The first 
cause of action is barred by the special limitation fixed by 
the statute for the foreclosure of tax liens. The plaintiff 
never acquired any title under the tax deed, but the same 
was void on account of the omission of the treasurer’s seal 
therefrom. He acquired a lien on the land for the amount 
of the taxes paid, but the cause of action to foreclose such 
lien accrued at the date of the deed. He could have 
brought his suit for that purpose immediately on the de- 
livery of the deed.” 

36 
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In the opinion in Warren v. Demary, supra, we find 
this language: ‘‘It is manifest that under the above statu- 
tory provisions the plaintiff’s action was barred when he 
instituted the suit. An action to foreclose a tax lien must 
be brought within five years from the time the cause of ac- 
tion accrued. This suit was brought nearly ten years after 
the tax deed was issued, and more than twelve years from 
the date of the tax sale. The deed was void on its face, 
and an action could have been maintained thereon to fore- 
close the lien as soon as the deed was issued. The plea of 
the statute of limitation is well taken.” To the same ef- 
fect are Black v. Leonard, supra, Alexander v. Shaffer, 
supra, and Foree v. Stubbs, supra. These later decisions 
announce the correct rule, and will be adhered to. It fol- 
lows tliat plaintiff’s first and second causes of action are 
barred. 

Objection is made because the court only allowed inter- 
est at twenty per cent per annum for the first two years 
after the date of the tax sale, and ten per cent thereafter. 
Appellant insists, the tax sale being valid, that she was en- 
titled to forty per cent per annum for the first two years 
and twelve per cent thereafter. Merriam v, Rauen, 23 Neb., 
217, is relied upon to sustain this contention. This decision 
was based upon the revenue law of this state which was in 
force prior to the adoption of the present statute. Under 
the old law the purchaser of real estate at a tax sale ac- 
quired a lien on the land for taxes, with interest at forty 
per cent per annum, from the date of the sale, or payment 
of prior or subsequent taxes, for two years from the date of 
the tax certificate, and interest at the rate of twelve per 
cent per annum after the expiration of two years, or until 
the time for redemption has expired. Under the present 
revenue law, and by virtue of which the taxes were levied 
and the tax deed mentioned in the third count of the peti- 
tion was issued, a tax purchaser is allowed interest at the 
rate of twenty per cent per annum from the date of each 
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payment up to the expiration of two years from the date of 
the tax sale, and ten per cent per annum on each of said 
amounts thereafter. (Comp. Stats., ch. 77, sec. 181.) The 
decree, as to interest, was in strict compliance with the 
statute. Plaintiff was allowed an attorney’s fee of ten per 
cent on the amount found due her as provided by statute. 
(Towle v. Shelly, 19 Neb., 632.) 

Several other questions are argued in the brief, which, in 
view of the conclusions already stated, it will be unneces- 
sary to notice. The decree is 

AFFIRMED. 


WeEsTERN UNION TELEGRAPH COMPANY V. CITY oF 
FREMONT. 


FILED JANUARY 16, 1895. No. 6208. 


Municipal Corporations: OccUPATION Tax: TELEGRAPH Com- 
PANIES: INTERSTATE COMMERCE. Regardless of any doubt re- 
specting the soundness of the conclusion heretofore announced 
in this cause, the court is bound to adhere thereto by reason of 
of the decision subsequently rendered in Postal Telegraph Cable 
Co. v. City of Charlesion, 14 Sup. Ct. Rep., 1094. 


Morton for rehearing of case reported in 39 Neb., 693. 


Estabrook & Davis, for the motion. 


Post, J. 


Although the writer was absent when this case was un- 
der consideration and expressed no opinion at that time, 
he was disposed to concur in the views expressed by Com- 
missioner Irvine. It seemed that the ordinance involved 
was a mere device whereby the city under the pretense of 
a license tax was in reality asserting the right to tax state 


500 NEBRASKA REPORTS. [VoL. 43 


Western Union Telegraph Co. v. City of Fremont. 


business of the plaintiff company. But subsequent to the 
decision of this case the precise question involved has been 
determined by the supreme court of the United States in 
all respects in accordance with the views of the chief jus- 
tice, speaking for the majority of the court. (See Postal 
Telegraph Cable Co. v. City of Charleston, 14 Sup. Ct. 
Rep., 1094.) It had been definitely settled by decisions 
of that court that taxation of the business of telegraph 
and express companies and other corporations exclusively 
within the several states is not violative of the interstate 
commerce provision of the national constitution, although 
that principle had not previously been applied to munici- 
pal bodies so as to authorize the imposition of taxes like 
those here involved. But the question is no longer an open 
one so far as the courts of the United States are concerned. 
Indeed, the case cited appears to be conclusive of every 
phase of the present controversy, although the opinion 
therein adds nothing to the reasoning of Judge Norvat 
in this. While the rule which permits the imposition of a 
license tax upon a corporation, whose only business is the 
receiving and transmitting of messages between a city and 
distant points, appears to conflict with numerous construc- 
tions of the interstate commerce law, it is our duty to ac- 
cept the settled rule of the federal tribunals as decisive of 
the question. Concerning a subject of such genera] im- 
portance, and presenting a question cognizable by the courts 
of the United States, there can properly be no local rule; 
and it having been definitely settled by those courts, a state 
court would hardly be justified in adopting if indeed in 
adhering to a different rule, The motion fora rehearing 
is accordingly 
OVERRULED. 
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GrEoRGE BotscH ET AL. v. STATE OF NEBRASKA. 
FILED JANUARY 16,1895. No. 6192. 


1. Criminal Law: AssasvLT WITH INTENT TO MURDER: PROOF. 
An essential element of the crime of assault with intent to com- 
mit murder is the actnal intent to take life, and when an offense 
is constituted by statute of an act combined with a particular 
and specific intent, proof of the intent is just as indispensable as 
proof of the act. 


: INFORMATION: INstRuCTIONS. Where an in- 
formation contained two counts, one of assault with intent to 
commit murder and the second of an assault with intent to do 
great bodily injury, and there was no evidence to support the 
charge set forth in the first count, it was error which was cal- 
culated to confuse and mislead the jurors, and prejudicial to 
the parties on trial under the complaint, to submit to the jury 
the question of the guilt or innocence of such parties of the 
crime charged in the first count, although they were not con- 
victed of such crime, 


Error to the district court for Colfax county. Tried 
below before MARSHALL, J. 


Phelps & Sabin, for plaintiffs in error, cited: Chrisman 
v. State, 54 Ark., 282; Bishop, Criminal Law, secs. 729, 
731, 735; Patterson v. State, 85 Ga. 131; Weaver v. Peo- 
ple, 132 l., 536; State v. Child, 42 Kan., 611; People 
v. Chin Bing Quong, 79 Cal., 553 ; People v. Ross, 33 N. W. 
Rep. [Mich.], 30; People v. Comstock, 138 N. W. Rep. 
[Mich.], 617; People v. Sweeney, 22 N. W. Rep. [Mich.], 
50; People v. Troy, 56 N. W. Rep. [Mich.], 102; Turner 
v. Muskegon Circuit Judge, 50 N. W. Rep. [Mich.], 310; 
Carter v. State, 28 Am. St. Rep. [Tex.], 944; Bedford v. 
State, 36 Neb., 702; State v. Kyne, 58 N. W. Rep. [Ia.], 
420 ; Moore v, State, 26 Tex. App., 322. 


Geo. H. Hastings, Attorney General, for the state, cited: 
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Powell v. State, 22 8. W. Rep. [Tex.], 677 ; People v. Afil- 
ler, 52 N. W. Rep. [Mich.], 65; Smith v. State, 7 So. Rep. 
{Ala.], 103; McCune v. Thomas, 6 Neb., 488; McCann v. 
McDonald, 7 Neb., 305; Johnson v. Parrotte, 23 Neb., 
233; Lea v. McLennan, 7 Neb., 143; Gibson v. Sullivan, 
18 Neb., 558; Angle v. Bilby, 256 Neb., 595; Parrish v. 
State, 14 Neb., 61; Seling v. State, 18 Neb., 548; Schlencker 
v, State, 9 Neb., 242. 


Harrison, J. 


The plaintiffs in error were arrested, and with others, 
jointly informed against in the district court of Colfax 
county. The information contained two counts, in one of 
which the parties were charged with an assault with intent 
to kill and murder one Bernard C, Zitting, and in another 
with an assault upon said Zitting with intent to do great 
bodily injury. The parties were duly tried, and adjudged 
by the jury, in their verdict, not guilty of the charge in the 
first count of the information and guilty as charged in the 
second. After overruling their motions for a new trial, 
the court sentenced plaintiffs in error to a term in the pen- 
itentiary and they have prosecuted error proceedings to 
this court. The trial court gave to the jury a very full and 
complete charge and one which, in many respects, might 
serve asa model. It contained an exposition of the rules 
of law deemed by the court applicable to the crime charged 
in the first count of the information, 7. ¢., assault with in- 
tent to commit murder, further as to the crime of assault 
with intent todo great bodily injury, and also as to assault 
and battery, the lesser crime included in the charge of the 
greater ones set forth in the information. 

One assignment of error is as follows: “The court erred 
in submitting to the jury the guilt or innocence of the de- 
fendants, upon the first count in the information.” In 
support of this assignment, counsel for plaintiffs in error 
contend that the evidence was insufficient to sustain a con- 
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viction on the first count of the information, principally 
for the reason that there was no eyidence of an intent to 
<ommit murder, arguing that to support a charge of an as- 
sault with intent to commit murder, the specific purpose or - 
intent to commit the crime of murder must be shown to 
have existed and have been frustrated by some act not of 
the will of the parties charged ; that in a criminal case the 
court should not submit to the jury, for their consideration, 
a charge for a crime contained in one count of an informa- 
tion of which the evidence would not sustain a conviction; 
and if that is done, the fact that no conviction ensued on 
such count does not sufficiently excuse such action and does 
not cure the error, or make it without prejudice. The two 
main elements of the crime charged in the first count of 
the information, an assault with intent to commit murder, 
are the assault and the intent to kill or murder. Of these 
the intent isa mental process and as such generally remains 
hidden within the mind wherein it was conceived, and is 
rarely, if ever, susceptible of proof by direct evidence, but 
must be inferred or gathered from the outward manifesta- 
tions shown by the wovds or acts of the party entertaining 
it, and the facts or circumstances surrounding or attendant 
upon the commission of the assault with which it is charged 
to be connected, and, as the particular intent accompanying 
the act in this class of crimes fixes the grade of the crime 
and governs the punishment which the guilty party must 
be adjudged to suffer, it is necessary that it be as clearly 
and satisfactorily proved as any other fact or constituent of 
the crime charged. That an actual intent to take life is an 
essential element of the crime of assault with intent to 
commit murder, is the well established, if not uniform, rule, 
' {Hooper v. State, 16 S. W. Rep. [Tex.], 655; Walls v. State, 
90 Ala., 618, 8 So. Rep., 680; Patterson v. State, 11 8. E. 
Rep. [Ga.], 620; Warren, Criminal Code, 270; Barcus v. 
Slate, 1 Am. Crim. Rep. [Miss.], 249; Trevinio v. State, 
11 S. W. Rep. [Tex.], 417; People v. Lennon, 38 N. W. 
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Rep. [Mich.], 871; Maxwell, Criminal Procedure, 259, 
note 1; Clark’s Hand-Book of Criminal Law, 103-111.} 
The rule that every sane person is presumed to intend the 
natural, probable, and reasonable consequences of his acts, 
is applicable to this class of cases, but this presumption, 
when based upon the acts alone, must be confined to the in- 
tent shown by such acts and not extended further, nor the 
jury allowed to speculate upon a greater intent. (People v. 
Ross, 9 West. Rep. [Mich.], 555; Patterson v. State, supra, 
and authorities therein cited.) 

We do not deem it necessary to quote at large from the 
evidence upon: which plaintiffs in error were convicted, nor 
to give a summary of it here. We have read it all care- 
fully, and while the evidence shows that an assault was 
committed which was reprehensible in the highest degree, 
and for which the guilty parties, whoever they may be, de~ 
served and deserve to be punished speedily and with an 
unsparing hand, we also feel thoroughly convinced of its 
insufficiency to sustain a conviction of an assault with the 
intent to commit murder, in that the particular intent does 
not appear. It may be fairly said to negative the existence 
of such an inteut, or the crime charged in the first count of 
the information was not made out. This being true, it fol- 
lows that the trial court erred in submitting to the jury, by 
its instructions, the question of the innocence or guilt of 
the parties being tried, of the crime charged in the first 
count. Notwithstanding the fact that there was no con- 
viction of such charge, we do not feel warranted in saying 
that the submission to the jury, for its consideration during 
its deliberations, of the question of the guilt or innocence 
of the parties of this charge by full instructions in relation 
to the law governing and applicable to it, when there was ° 
a-lack of evidence to sustain it, was not calculated to con- 
fuse or mislead the jurors, or was not prejudicial to the 
rights of those who were on trial. The parties on trial 
were also being tried for an assault with intent to do great 
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bodily injury, the charge contained in the second count of 
the information, and for an assault and battery, a lesser 
crime than was stated in either charge, and they were en- 
titled to have the questions of whether they had committed 
either of these lesser crimes, of the committal of which 
there was testimony, presented to the jury for determina- 
tion, free from the greater and graver crime, of which the 
evidence was insufficient to show the committal, being also 
included in their deliberations. (State v. Kyne, 53 N. W. 
Rep. [Ta.], 420 ; State v. Myer, 69 Ia.,.148 ; People v. Ross, 
33 N. W. Rep. [Mich.], 30; Moore v. State, 9 S. W. Rep. 
[Tex.], 610; Carter v. State, 13 8. W. Rep. [Tex.], 147; 
2 Thompson, Trials, sec. 2315; Caw v. People, 3 Neb., 357.) 

There are some further points argued in the briefs, but 
as the conclusion we have reached, in so far as we have 
considered the case, will necessitate its reversal as to the 
parties plaintiffs in these error proceedings, we will not now 
discuss them. Judgment reversed to the extent it affects 
plaintiffs in error herein, and case remanded. 


REVERSED AND REMANDED. 


J. L. Paut & Company, APPELLEES, v. WILLIAM D. 
DavIDSON ET AL., APPELLANTS, 


FILED JANUARY 16, 1895. No. 5625. 


1. Judgments: CoLeATERAL ATTACK: INJUNCTION. The fact 
that a judgment has been rendered without jurisdiction by an 
inferior court does not in an independent proceeding in the dis- 
trict court justify a perpetual injunction against the prosecution 
of any action or remedy iu respect to the cause of action upon 


which the judgment without jurisdiction was rendered. 
Y 


2. 


The evidence examined, and found not 
to justify the decree entered in the district court. 
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APPEAL from the district court of Dawes county. Heard 
below before Bartow, J. 


EL. &. Ricker, for appellants. 
Spargur & Fisher, contra, 
Ryay, C. 


This action was brought in the district court of Dawes 
county by J. L. Paul & Co. against William D. David- 
son, to enjoin the enforcement of a judgment rendered for 
sixty-seven dollars and costs in the county court of the 
same county in favor of Davidson against J. L. Paul & 
Co. The relief sought was granted and not only the en- 
forcement of the judgment of the county court perpetu- 
ally enjoined, but in addition Davidson was for all time 
prohibited from asserting in any way the cause of action 
which had been set out in his bill of particulars filed in 
the county court upon which judgment had been rendered. 
The cause of action was that Davidson’s exempt wages 
had -been seized and appropriated to the payment of a 
judgment in favor of J. L. Paul & Co. against Davidson 
in proceedings before a justice of the peace. Davidson 
was a brakeman in the employ of the Fremont, Elkhorn 
& Missouri Valley Railroad Company when his wages 
were appropriated by garnishment proceedings. It may 
be that chapter 25, Laws, 1889, was not broad enough 
to entitle him to the judgment rendered against J. L. Paul 
& Co. in the county court. That question was one which 
* could not be determined upon a collateral inquiry in an 
action to enjoin proceedings regularly pending in the county 
court. The court had jurisdiction, for the suit was in 
no sense an action to recover for malicious prosecution con- 
templated by section 907 of the Code of Civil Procedure. 
Whether the remedy given by chapter 25, Laws, 1889, was 
applicable was a question which should have been pre- 


Vou. 43] JANUARY TERM, 1895. 507 


Paul vy. Davidson. 


sented in the county court, and if there was error in the 
judgment of that court, the judgment of the district court 
could have been had on appeal. It could not properly be 
had by a collateral attack on the judgment of the county 
court. 

In the petition for an injunction there was an averment 
that the judgment of the county court had: not been ren- 
dered within four days of the trial had in that court. This 
question was in no way presented in the action wherein the 
judgment was rendered. The record made in the county 
court shows that its judgment was in fact rendered on Feb- 
ruary 5, 1892,—the day on which the trial was had. The 
affidavit of the county judge was to the effect that the trial 
concluded on February 5, 1892, and that the judgment was 
entered on the 8th as of date the 5th of February afore- 
said. Opposed to this showing was the affidavit of Allen 
G. Fisher, one of the attorneys for J. L. Paul & Co., that 
“a trial of the said cause was had on February 4, 1892, 
but was not decided, and the court took it under advisement 
until Friday, February 5, at 3 o’clock P. M., at which time 
the arguments of counsel were had and the court then stated 
that he would take it under advisement, and without mak- 
ing any entries of judgment, and that on Wednesday fore- 
noon, February 10, the court had made no record in said 
cause, and has not yet [February 16, 1892] rendered any 
decision in said cause, and that by reason of these facts and 
circumstances the jurisdiction of the court was gone to take 
any action in said cause, having failed to enter judgment 
within four days after trial.’ The trial in the district court 
seems to have been had solely on the above described affi- 
davits, submitted as evidence, together with a transcript of 
the docket entries made in the county court. Under these 
circumstances, the entire evidence is presented in this court 
with all the means of estimating its probability possessed 
by the district court. It seems to us that there was by this 
evidence no such showing made of want of jurisdiction in 
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the county court to render the judgment complained of that 
such judgment should be treated as an absolute nullity, as 
must be the case to justify a perpetual injunction against its 
enforcement in a purely collateral proceeding. The judg- 


ment of the district court is 
: REVERSED. 


Casper RaascH v. DopGE County. 
Fitzep JANUARY 16, 1895. No. 5103. 


Bridges: Unsare ConDITION: DAMAGES: LIABILITY oF COUNTY. 
For an injury caused by an unsafe condition of a county bridge 
a county is liable in damages notwithstanding the fact that no 
notice of such condition had, previous to the occurrence of the 
accident, been given to any officer of the county concerned. 


Error from the district court of Dodge county. Tried 
below before MarsHaLt, J. 


Frick & Dolezal, for plaintiff in error. 


C. Hollenbeck, contra. 


Ryay, C. 


Plaintiff in error brought this action in the district court 
of Dodge county against said county for the recovery of 
damages, caused by the loss of certain described property, 
occasioned by the unsafe condition of a bridge which the 
county was by law under obligation to keep in repair. A 
demurrer on the ground that the petition failed to state 
facts sufficient to constitute a cause of action was sustained, 
This ruling was on December 2, 1890. On the 18th of 
January, 1893, there was filed in this court an opinion 
holding a petition good, which was as vulnerable to the 
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objection urged in argument as that of which the sufficiency 
is questioned by defendant’s argument in this case. (Hol- 
lingsworth v. Saunders County, 36 Neb., 141.) Distinctly 
stated, this criticism is that no notice was alleged to have 
been given as to the defective condition of the bridge, as 
under certain conditions is required by sections 1 and 2, 
chapter 7, Laws, 1889, wherefore it is argued no accident 
resulting from the condition of that bridge could become 
the foundation of an action for damages. The provisions 
of section 4 of the act referred to expressly confer a right 
of action independently of whether or not the county au- 
thorities had been previously notified of the unsafe condi- 
tion of the bridge which caused the accideut. This view 
finds support in the case above cited. The judgment of 
the district court is 


REVERSED. 


JOSEPH SHARMER, APPELLEE, V. JAMES J. McInrosu, 
APPELLANT, ET AL. 


FILED JANUARY 16, 1895. No. 5420. 


1. Pledges: Purapine. A petition alleging an indebtedness from 
A to B, and that it had been the custom of A to pledge notes as 
security for such indebtedness, and that at a certain time there 
were in B’s hands in pledge as collateral security certain notes, 
is, after answer, a sufficient averment of the pledge of such 
notes. 


2 Jury Trial: EquirasLe ReLizer. Where a petition states a 
cause of aetion for equitable relief and prays for equitable relief, 
a jury cannot be demanded as a matter of right for the trial of 
any issue arising in the case. 


3 Trial to Court: ADMISSION oF IMPROPER EVIDENCE: REVIEW. 
In a case tried to the court without a jury, the admission of im- 
proper evidence is not in itself a ground for reversal. 
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4. Witnesses: CoNVERSATIONS WITH DECEASED PERSONS. Since 
the amendment of 1883, section 329 of the Code does not render 
@ party adversely interested to the representative of a deceased 
person incompetent as a witness in the action, but only renders 
his testimony as to transactions and conversations with the de- 
ceased incompetent. 


5. Pledges: Proor. Proof that A was indebted to B and that B 
had in his possession notes payable to the order of Aand not 
indorsed, without other evidence is insufficient to show that 
such notes were pledged to secure such debt. 


6. Ownership of Property: EvipEencr. Possession of instru- 
ments which pass by delivery alone is prima facie evidence of 
ownership and therefore is prima facie proof in support of a 
claim of any lesser interest. 


APPEAL from the district court of Cheyenne county. 
Heard below before CuHurcg, J. 


George W. Heist and Henry St. Rayner, for appellant: 


One who has a direct legal interest in the result of a 
cause in which the adverse party is administrator of a de- 
ceased person is not a competent witness therein. (Code 
Civil Procedure, sec. 329; Ransom v. Schmela, 13 Neb., 
74; Wamsley v. Crook, 3 Neb., 344; Magenaw v. Bell, 13 
Neb., 248; Housel v. Cremer, 13 Neb., 298; Martin v. 
Scott, 12 Neb., 42; Rakes v. Brown, 34 Neb., 304; Kim- 
ball v. Kimball, 16 Mich., 211; Cook v, Stevenson, 30 Mich., 
242; Mundy v. Foster, 31 Mich., 318; Van Wert v. Chi- 
dester, 31 Mich., 209; Hart v. Carpenter, 36 Mich., 402; 
Harmon v. Dart, 37 Mich., 538; Downey v. Andrus, 43 
Mich., 65; Rayburn v. Mason Lumber Co., 57 Mich., 273; 
McCutcheon o. Loud, 71 Mich., 433; McHugh v. Dowd, 
86 Mich., 412; Penny v. Croul, 87 Mich., 31; Van Al- 
styne v. Van Alstyne, 28 N. Y., 378; Card v. Card, 39 N. 
Y., 317; Green v. Edick, 56 N. Y., 613; Comins v. Het- 
field, 80 N. Y., 265; Holcomb v. Holcomb, 95 N. Y., 316; 
Rogers v. Brightman, 10 Wis., 50; Lawrence v. Vilas, 20 
Wis., 406; Koenig v. Katz, 37 Wis., 156.) 
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The evidence of W. C. Reilly, the legal adviser and at- 
torney of Morgan, as a witness for Sharmer, against the 
objections of appellant, is clearly within the prohibition of 
section 333 of the Civil Code, and should have been ex- 
cluded as privileged. (Romberg v. Hughes, 18 Neb., 579; 
Loveridge v. Hill, 96 N. Y., 222; 1 Greenleaf, Evidence, 
secs. 236-243.) 


Webster, Rose & Fisherdick and W. C, Reilly, contra. 


Irving, C. 


Sharmer brought his action in the district court of Chey- 
enne county, alleging that the defendant Frank B. Johnson 
and Samuel C. Morgan had been copartners, doing business 
as bankers under the name of the State Bank of Sidney, in 
the town of Sidney, and continued to conduct said business 
until June 27, 1889, when Morgan died intestate; that the 
defendant McIntosh was his administrator; that Johnson, 
since the death of Morgan, had refused to administer the 
affairs of the partnership and had at all times since Mor- 
gan’s death denied the existence of the partnership; that 
the plaintiff had deposited divers sums with the bank and 
had performed labor for the bank, and that the indebted- 
ness from the bank to the plaintiff at the time of Morgan’s 
death was $4,477.71; that the bank had from time to time 
given to plaintiff security for the indebtedness to him, usu- 
ally notes and other evidences of indebtedness belonging to 
the bank, and that at the time of Morgan’s death the plaint~- 
iff held as security for the balance due him certain securi- 
ties named in the petition. Among these were two county 
warrants, and the remainder thereof were notes made or 
indorsed to the bank; that McIntosh claimed that Morgan 
was the owner of said instruments and was threatening to 
collect the same from the debtors, and that because of the 
controversy as to the ownership of said instruments the 
debtors refused to pay the same, and there was great dan- 
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ger of loss unless they could be collected before the question 
as to their ownership should be decided. The petition fur- 
ther alleged that Johnson and the estate of Morgan were 
both insolvent. The prayer was for an injunction restrain- 
ing the defendants from intermeddling with the notes or 
warrants or taking any proceedings in relation thereto, for 
a receiver to take possession thereof, to collect them and to 
retain the proceeds to abide the final order of the court, for 
judgment against Johnson and the administrator of Mor- 
gan for the amount of the debt, and for a decree establish- 
ing the plaintiff’s lien upon the notes and warrants, and 
that the proceeds thereof be applied to the payment of 
plaintiff. A receiver was appointed as prayed. After the 
commencement of the suit, McIntosh was in another action 
appointed receiver of the bank upon the ground that John- 
son denied the partnership and refused to exercise the duties 
of asurviving partner. These facts were set up by sup- 
plemental pleadings. Johnson made default; McIntosh, as 
Morgan’s administrator and as receiver of the bank, an- 
swered, denying the allegations of plaintiff’s petition and 
averring that all the notes and warrants referred to in the 
petition were at the time of Morgan’s death the property of 
and in the possession of the bank; that plaintiff was em- 
ployed by the bank and subsequently to the death of Mor- 
gan unlawfully took into his possession the notes and war- 
rants and appropriated them to his own use. There was a 
trial to the court and finding for the plaintiff and a decree 
according to the prayer of the petition. From this decree 
McIntosh appeals. 

Before answering McIntosh had demurred to the petition, 
and the first reason urged by appellants against the decree 
is that the court erred in overruling this demurrer. The 
appellant, by answering over, waived the right to have 
the demurrer considered as such, but, of course, if the pe- 
tition did not state a cause of action the decree was erro- 
neous and should be reversed for that reason. The only 
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defect in the petition suggested is that it does not allege 
that the bank or Morgan delivered the notes to plaintiff in 
pursuance of any agreement. The petition alleges that an 
‘indebtedness had existed for a long time from the bank to 
plaintiff, and that it was the custom and manner of business 
between plaintiff and the bank for the bank to give plaint- 
iff security from time to time, usually in the form of notes 
and other evidences of indebtedness; that the custom had 
been for plaintiff to permit the bank from time to time to 
withdraw from pledge such notes, substituting others there- 
for; that it had formerly been the custom to endorse such 
notes to the plaintiff, but that latterly, for fear that such 
indorsements might impair the financial standing of the 
bank, it had become the custom to deliver such notes as se- 
curity without indorsement; that at the time of the death 
of Morgan, “there were in the hands of this plaintiff in 
pledge as collateral security upon the same indebtedness 
the following evidences of indebtedness,” ete, These aver- 
ments were not very specific and the petition was probably 
open toa motion to make them more so, but.no such motion 
having. been made we think they were sufficient allegations, 
coupled with the other averments, to state a cause of action, 
The fair and ordinary interpretation of the language would 
be that the notes were in plaintiff’s hands as collateral se- 
curity to his debt in pursuance of a contract with the bank 
to that effect. ; 

The next objection made to the proceedings is that the 
court refused the appellants’ request to impanel a jury and. 
try the issues thereto. There is no merit in this objection. 
The constitutional provision is that the right of trial by 
jury shall remain inviolate. (Constitution, art. 1, sec. 6.) 
But this does not mean that in all cases a party has a right 
tohave the facts determined by ajury. The provision pre- 
serves the right (o jury trial as it existed when it was adopted, 
but it does not create or extend such right. There never 
was, and there is not now, any constitutional or statutory 

37 
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right toa jury trial in an equitable action. (Dohle v. Omaha 
Foundry & Machine Co., 15 Neb., 486. Section 280 of the: 
Code provides that issues of fact arising in actions for the 
recovery of money or of specific real or personal property 
shall be tried by a jury, unless a jury trial is waived, or a 
reference made as elsewhere in the Code provided; and 
section 281 provides that all other issues of fact shall be 
tried by the court subject to its power to order any issue or 
issues to to be tried by a jury or referred. This action was 
not for the recovery of any specific real or personal prop- 
erty, nor was it in the technical sense an action for the re- 
covery of money. The petition stated a case for equitable 
relief, and when a cause of action for equitable relief is 
stated and equitable relief is prayed a jury cannot be de- 
manded as a matter of right for the trial of any issue in 
the case. 

All the other arguments are directed against the admis- 
sion of certain testimony. Ithas been frequently said that 
where a case is tried to the court without the intervention 
of a jury, the admission of improper testimony is not in 
itself ground for reversal. A judgment in such a case 
must be affirmed notwithstanding the admission of such 
improper evidence, unless upon the evidence properly ad- 
mitied and the law applicable to the facts established . 
thereby, the judgment was wrong. Our inquiry should, 
therefore, be not simply whether the evidence complained 
of was improperly admitted, but whether the evidence 
-properly admitted sustained the finding of the court. 
From the circumstances of the case, probably, the evidence 
is very meager. The bank was managed by Morgan; 
Sharmer was employed therein. These two men trans- 
acted all the business and no one except them was familiar 
with the transactions in controversy. The appellant argues 
with much earnestness that under the circumstances Sharmer 
was not a competent witness. This was formerly the law. 
(Gen. Stats. p. 582, sec. 329; Wamsley v. Crook, 3 Neb., 
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344.) But this section was amended (Session Laws, 1883, 
ch. 83,) so as not to render the person interested adversely 
to the representative of the deceased person incompetent 
as a witness, but to render merely his testimony as to trans- 
actions and conversations with the deceased incompetent as 
evidence, with the exceptions provided in the act. There 
was no evidence admitted which would be incompetent un- 
der section 329 of the Code as it now stands. Under this 
limitation as to the evidence, Sharmer testified that the 
bank was indebted to him, and supported this evidence 
from books kept by Morgan. He also testified that the 
papers in controversy were at the time of Morgan’s death 
in Sharmer’s possession in this way, that Sharmer had a 
box which he kept in the bank’s safe and which contained 
nothing but his private papers, and that the notes and war- 
rants were in an envelope in this box. The day after Mor- 
gan’s death the defendant Johnson arrived in Sidney, and 
he, with Sharmer and several others, went to the bank and 
made an examination of its condition. During this ex- 
amination Sharmer exhibited to Johnson the notes and 
warrants, and remarked to him that these were the collat- 
eral notes and warrants that Sharmer held unindorsed, and 
Johnson said, “That is all right, keep them.” While the 
parties appearing admitted of record that Johnson was 
a partner, it is clear that Johnson did not pretend to 
any knowledge of the arrangement between Morgan and 
Sharmer, and that this remark of Johnson’s cannot be 
taken as creating a contract of pledge, and was an admission 
of a past contract based solely on Sharmer’s declaration to 
Johnson, so that to give it any weight would be to permit 
Sharmer to make evidence in his own favor by his own dec- 
larations. Mr. Reilly testified that he had been the attor- 
ney for the bank, and that he had acted for the bank at 
one time in transferring some real estate to Sharmer, and 
that thereafter Morgan consulted him as to whether notes 
could be pledged by delivery without indorsement, saying 
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that Sharmer and others held such security and he wanted 
to know its legal effect. This testimony was objected to 
as incompetent, and we think it was clearly so, It wasa 
professional communication, and was incompetent under 
section 333 of the Code. The appellant was the represen- 
tative of the client by whom the communication was made 
and was entitled to insist upon this privilege. All the 
competent evidence in favor of Sharmer, then, consists in 
proof of an indebtedness from the bank to him and proof 
that he was in possession of the notes and warrants. On 
the other hand, it was shown that the books of the bank 
disclosed no pledge or transfer of the paper, and that 
Sharmer’s occupation was such that he had access to the 
safe and the papers of the bank, and that his work had 
consisted largely in collecting notes belonging to the bank. 

In order to constitute a pledge of personal property or 
evidences of indebtedness, two things must concur: First, 
a contract whereby such property is to be held as security 
to a debt; and second, delivery, actual or constructive, of 
the pledge to the pledgee. In this case the debt was 
proved, possession by the pledgee was shown, but the man- 
ner in which possession was obtained was not shown, nor 
was there the slightest evideuce of any coutract of pledge. 
So far as the unindorsed notes are concerned, we think that 
there was no evidence to sustain a finding for the plaintiff. 
The two warrants were indorsed generally by the payee 
and also by Morgan as cashier, and one note made by E. 
V.S. Pomroy to George W. Jenner bore Jenner’s general 
indorsement. While the warrants were not in the sense of 
the law merchant negotiable instruments, still, so indorsed, 
property in them passed by delivery. Sharmer’s posses- 
sion of these warrants and of the Jenner note was, there- 
fore, prima facie evidence of ownership; a fortiori, evi- 
dence of a lesser claim. The evidence afforded by this 
possession was not rebutted, and we think, so far as these 
three instruments were concerned, the finding of the court 
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is sustained. It may be said that in all probability Shar- 
mer’s interest was the same in all the securities in his pos- 
session, This may be true, but the knowledge of the facts 
had been confined to Sharmer and Morgan. If Sharmer’s 
claim was ill-founded, death had sealed the lips of the only 
person who could show that fact and rebut any presump- 
tion in Sharmer’s favor. On the other hand, the statute 
sealed Sharmer’s lips and probably prevented his establish- 
ing a claim to the other papers where he was not aided by 
any legal presumption, The statute is largely founded in 
public policy. It was designed to place the parties on an 
equal footing as to proof. It was not intended to relieve 
either party from the necessity of making proof, and as the 
law of nature in the case of death may deprive one party 
of the ability of proving facts which could otherwise be 
established, so the statute in such cases may deprive the 
other party of the same ability. The decree of the district 
court must be modified so as give Sharmer a lien on the 
proceeds of the two warrants and of the Jenner note alone, 
and to order the receiver in this case to deliver to the re-~ 
ceiver of the bank the other notes or the proceeds thereof. 


DECREE ACCORDINGLY. 


J. L. Moort, TRUSTEE, APPELLEE, V. JAMES B, KIME 
ET AL, APPELLANTS, DiPLEADED WITH ALEX- 
ANDER STEWART ET AL., APPELLEES. 


FILED JANUARY 16, 1895. No. 5430, 


1. Pleading: Jupcssents. Where # defendant files no pleading 
. except a demurrer to the petition on the ground that it does not 
state a cause of action, other defendants answering and present- 
ing issues, a decree reciting that the case was heard on the plead~ 
ings and evidence, then finding the facts as alleged in the peti- 
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tion and granting to plaintiff the relief prayed, will be treated 
as an order overruling the demurrer and entering judgment 
thereon. 

2. Tender Before Maturity of Debt. When a debt is paya- 
ble on a day certain, the creditor is not required to accept pay- 
ment before that day, and he loses no rights nor does the debtor 
gain any because of a tender made before the debt matured. 


3. Mortgages. A mortgaged land to B; he subsequently borrowed 
money of C and mortgaged the same land to secure the debt. 
It was the intention of A and C to discharge B’s mortgage out 
of C’s loan, but B’s mortgage had not matured and B refused to 
accept payment. Whereupon, by agreement between A and C’s 
agent, the latter withheld from the loan the amount of B’s debt 
to secure C against B’s mortgage. Default was made on both 
mortgages. Held, That the withholding of the money on such 
terms did not excuse A from his obligation to p'y C his debt as 
it matured; that, at the suit of the mortgagees, B was entitled 
to foreclose for the amount of his debt, C for the amount actu- 
ally paid to A,—that is, the face of his note less the amount 
withheld as security against Band that the district court did 
not abuse its discretion in awarding costs against the mortgagor. 


AppEaL from the district court of Dawes county. Heard 
below before Crires, J. 


Spargur & Fisher, for appellants. 
W. W. Wood, Stewart & Munger, and Alfred Bartow, 


contra. 


IrvIvE, C. 


March 19, 1888, Mordecai C. Maxwell and wife madea 
mortgage to the Dakota Mortgage Loan Corporation upon 
a tract of land in Dawes county to secure a note for $200, 
payable April 1, 1893, with interest at seven per cent, pay- 
able semi-annually. On the 4th day of September, 1889, 
the same persons made another mortgage upon this land in 
favor of William Stewart and Alexauder W. Stewart to 
secure the payment of a note for $800, payable September 
1, 1894, with ten per cent interest, payable semi-annually. 


‘Von, 43] JANUARY TERM, 1895. 519 


Moore v. Kime. 


On the same day Maxwell and wife conveyed the land to 
James B. Kime and Simon J. Rice, the latter afterwards 
conveying to Kime. January 2, 1891, Moore, who had 
succeeded to the ownership of the note in favor of the Da- 
kota Mortgage Loan Corporation, brought this action to 
foreclose that mortgage alleging a default in several inter- 
est payments which, by the terms of the note and mort- 
gage, permitted the holder to declare the whole debt due. 
He made defendants Kime, the Maxwells, and the Stewarts. 

The Stewarts auswered, setting up their mortgage and 
alleging a default in the payment of several installments of 
interest then due as well as a further default because of the 
breach of the covenant against incumbrances contained in 
the mortgage; the incumbrance constituting the breach be- 
ing the plaintiff’s mortgage. 

Kime demurred, the language of his demurrer being as 
follows: “Come now the defendant, James B. Kime, by 
Spargur & Fisher, his attorneys, and enters herein his de- 
murrer to the petition and cross-petition, and for the fol- 
lowing reason: Because it appears upon the face of said 
cross-petition that it does not state facts sufficient to consti- 
tute a cause of action, or to entitle them to relief against 
this defendant.” This demurrer purports to be directed 
against both the petition and cross-petition, but states no 
ground of demurrer against the petition. Therefore, by 
virtue of section 95 of the Code of Civil Procedure it must 
be taken as a demurrer to the petition on the ground that 
it does not state facts sufficient to constitute a cause of ac- 
tion. 

Mordecai Maxwell answered, admitting the execution of 
the plaintiff’s mortgage and denying all other allegations of 
the petition. He also asked that Alfred Bartow be made a 
party He then averred that he had put into the hands of 
Bartow $250, and constituted Bartow his agent for the pur- 
pose of paying such sum in satisfaction of plaintiff’s mort- 
gage; that Bartow did not pay the same, but converted said 
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sum to his own use. He prayed that Bartow be required 
to pay plaintiff’s mortgo~e, and the costs of the suit. No 
order appears making Bartow a party, but he answered the 
cross-petition, setting up facts in accordance with what the 
evidence established on the trial. 

The evidence showed beyond all controversy that Bar- 
tow was the agent of the Stewarts; that Maxwell applied 
to him for a loan; that Bartow informed him that the in- 
cumbrance caused by plaintiff’s mortgage must be cleared 
away in order to procure the loan, and that Maxwell as- 
sured him that it could be discharged at any time. Max- 
well and Bartow then entered into correspondence with the 
agent of the Dakota company with a view of procuring a 
release of its mortgage. Bartow offered six months’ interest 
in advance as an inducement for the release. He afterwards. 
offered to pay the debt with interest in full until its matur- 
ity. All this was with the knowledge of Maxwell. Pend- 
ing the negotiations the mortgage to the Stewarts was ex- 
ecuted. On September 9, 1889, Bartow and Maxwell 
were met with a point blank refusal on the part of the Da- 
kota company to accept payment of its mortgage before 
maturity, It was then agreed between Maxwell and Bar- 
tow that Bartow should withhold from the $800, $256 as 
security for the Stewarts against the plaintiff’s mortgage. 
A statement was then prepared on this basis and the re 
mainder of the money resulting from the Stewart loan paid 
over to Maxwell. On these facts the court established the 
lien of plaintiff as a first lien and decreed foreclosure. It 
then found that Bartow, on behalf of the Stewarts, had 
withheld $256 to apply in payment of the plaintiff’s mort- 
gage, and that three months from the date of the mortgage 
to the Stewarts would have been a reasonable time for 
making such payment and procuring a release. The court 
then established the mortgage of the Stewarts as a second 
lien, allowing interest on $800 for three months and in- 
terest on $544 for the remainder of the time—so ascertain- 
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ing the amount due on the Stewart mortgage as $678.43, 
and decreed a foreclosure. Kime and Maxwell appeal. 
Kime filed no pleading except the demurrer. There is no 
distinct order overruling this demurrer, but we think the 
decree reciting that the case had been submitted to the 
court upon the pleadings and evidence and then proceeding 
to award foreclosure, this was equivalent to overruling 
Kime’s demurrer. No defect in either petition or cross- 
petition is pointed out in the briefs. We have perceived 
no defect therein, and Kime having, by resting on his de- 
murrer, confessed the averments of the petition and cross- 
petition, the decree was not erroneous as against him. 

On behalf of Maxwell the argument is that the plaint- 
iff’s assignor, having refused to receive payment of its 
mortgage, should not be permitted to foreclose before its 
maturity according to its terms; that, if this be nottrue,then © 
the default was brought about by the failure of the Stew- 
arts to apply the money withheld by them in making in- 
terest payments; that the Stewarts should not be permitted 
to foreclose on account of default in interest while with- 
holding a portion of the loan greater than the interest due; 
that in any event under the facts the burden of the costs 
should be cast upon the mortgagees. The plaintiff cer- 
tainly had a right to foreclose. The note, to secure which 
his mortgage was given, was payable at aday certain. The 
payee was not under any obligation to accept payment be- 
fore maturity, and Maxwell acquired no rights as against 
him by offering to pay before; under his contract he had no 
right todoso. Theduty of the debtor was to pay the inter- 
est installments when they matured, and the principal debt 
when it matured. The right of the creditor was to receive 
payment at such times and not before. The appellants 
have, therefore, shown no defense against the plaintiff’s — 
foreclosure, nor any equity whereby to subject the plaintiff 
to costs. As to the Stewarts, the case might be different 
if the appellants had not made default on their mortgage. 
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The $256 was withheld as security against the first mort- 
gage, and it is probable that the appellees had a right to 
expect this money to be applied to the payment of interest 
thereon as the interest fell due and that they might have 
required the Stewarts to answer for all loss or expense 
caused by their failure to so apply this fund. But the appel- 
lants did not pay the interest on the Stewart mortgage, and 
if the $256 was, as we are inclined to think and as the 
appellants claim, a fund for the payment of the first mort- 
gage, then the Stewarts could not be required, and in fact 
they had no right, to apply it to the payment of interest 
on their own mortgage. It was the duty of the appellants 
to pay this interest, and having broken the contract upon 
their part they cannot defend against the foreclosure be- 
cause the Stewarts failed to protect them against the first 
mortgage. 

In one respect we think the court erred. Under the 
evidence we can see no foundation for allowing interest on 
the $256 withheld for three months or any other time. 
When the agreement was made it was known the first 
mortgagee would not-accept payment, and there was no oc- 
casion for the Stewarts to keep this money for any time at 
the disposal of Maxwell. It was simply withheld to meet 
the first mortgage when it matured, and neither Maxwell 
nor Kime had the use thereof. The amount found due on 
the mortgage should, therefore, be reduced by $6.40—the 
interest at the rate the mortgage bore on $256 for three 
months. So modified the decree will be affirmed, as under 
the circumstances we see no reason for not sustaining the 
discretionary act of the trial judge in taxing the costs 
against the appellants. 


DECREE ACCORDINGLY 
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SaraH McGECcHIE, APPELLEE, Vv. S. A. McGEcuiE, 
APPELLANT. 


FILED JANUARY 17, 1895. No. 6131. 


1. Alimony should not be awarded a wife in installments during 
her life. 


2. The decree in this case is modified by eliminating therefrom 
the provision for $10 per month as continuing alimony. 


APPEAL from the district court of Richardson county. 
Heard below before Busu, J. 


Frank Martin, for appellant, cited: Boyd v. Boyd, 1 
Harp. Eq. [S8. Car.], 144; Atkins v, Atkins, 13 Neb., 272; 
Smith v. Smith, 19 Neb., 706; MeConahey v. McConahey, 
21 Neb., 463; Small v. Small, 28 Neb., 843. 


E. W. Thomas and J. 8. Stull, contra, cited : Vert v. Vert, 
54 N. W. Rep. [S. Dak.], 655. 


Norvat, C. J. 


This is an action for divorce and alimony. A decree of 
divorce was granted the pjaintiff. She was awarded the 
custody of the minor children and the defendant was 
ordered to pay the plaintiff alimony in the sum of $500 
within thirty days from the entry of the decree and, in ad- 
dition thereto, the further sum of $10 per month continu- 
ing alimony, payable monthly, commencing on the 1st day 
of January, 1893. The defendant appeals from that por- 
tion of decree relating to the wife’s allowance. 

The evidence shows that the defendant is a farmer, and 
at the time of the trial owned a two-thirds interest in three 
lots in the town of Auburn, worth $600 or $700, three 
horses, two colts, a cow and calf, about 800 bushels of corn, 
one wagon, and some farming implements. The value of 
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his property, real as well as personal, does not exceed 
$1,000. Ragan, C., in his opinion in the case of Coch- 
ran v. Cochran, 42 Neb., 612, observes: ‘There is no fixed 
rale for determining what portion of a husband’s estate 
should be decreed to his wife for alimony. The amount 
should be just and equitable, due regard being had for the 
rights of each party, the ability of the husband, the estate 
of the wife, and the character and situation of the parties.” 
(See Smith v. Smith,19 Neb., 706.) Testing the facts in the 
case before us by the foregoing rule we are fully persuaded 
that the allowance of $10 per mouth indefinitely for the 
support of the plaintiff, in addition to the sum of $500 
awarded her, is excessive. We do not approve of allow- 
ing alimony in the form of an annuity, or requiring the 
husband to pay a fixed sum each 1::onth during the life of 
the other party, or for an indefinite period of time. (Small 
v. Small, 28 Neb., 813; Cochran v, Cochran, 42 Neb., 612.) 
The decree of the court below is modified by striking 
therefrom the provision for $10 per month as continuing 
alimony. In all other respects the decree is affirmed. 


JUDGMENT ACCORDINGLY. 


Scuoot Disrricr Numser Six, Cass County, v. 
BLANCHE TRAVER, 


FILED JANUARY 17, 1895. No. 6193. 


1, School Districts: AprzaL Boxns. When a school district 
appeals to the district court from a judgment rendered by a 
justice of the peace, it must enter into an appeal bond as re- 
quired by section 1007 of the Code of Civil Procedure. 


2. . The giving of such boud, within the 
time prescribed by statute, is necessary to confer jurisdiction of 


the appeal upon the appellate court. 
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3. Constitutional Law: Riaut or APPEAL. The constitutional 
provision which declares that “the right to be heard in all civil 
cases in the court of last resort, by appeal, error, or other- 
wise, shall not be denied,’ does not prohibit the legislature 
from prescribing reasonable rules and regulations for the review 
of a cause by appeal, such as requiring a bond to be given. 


Error from the district court of Cass county. Tried 
below before CHAPMAN, J. 


Hi. D. Travis, for plaintiff in error, cited: People v. Su- 
pervisors of Marin County, 10 Cal., 344; Dollar Savings 
- Bank v. United States, 19 Wall. [U.8.], 227; People v. 
Gilbert, 18 Johns. [N. Y.], 227; Commonwealth v. Brice, 
22 Pa. St., 211; Cole v. White County, 32 Ark., 45; 
Angell & Ames, Corporations, sec. 24; Commissioners of 
Hamilton County v. Mighels, 7 .O. St. 109; State v. 
Brewer, 64 Ala., 287; People v. Clingan, 5 Cal., 391; 
McClay v. City of Lincoln, 32 Neb., 421. 


Beeson & Root, contra, cited: Townsend v. Smith, 72 Am. 
Dec. [N. J.], 403; Haight v. Gay, 68 Am. Dec. (Cal.], 
328; Fitzgerald v. Brandt, 36 Neb., 683; May v. School 
District, 22 Neb., 205; Western Lunatic Asylum v. Miller, 
29 W. Va., 3826; Logan County v. City of Lincoln, 81 Iil., 
156; People v. Stephens, 71 N. Y., 549; Nebraska R. Co, 
v. Van Dusen, 6 Neb., 160. 


Norvatu, C. J. 


This action was commenced before a justice of the peace, 
by Blanche Traver against school district No. 6, in Cass 
county, to recover damages for a breach of contract of em- 
ployment’ as school teacher. Judgment was rendered 
against the school district for the sum of $105, on July 9, 
1892. A transcript of the proceedings was filed by the 
defendant in the district court for the purpose of taking 
an appeal, but no appeal undertaking was given. On 
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motion of the plaintiff the district court dismissed the ap- 
peal, for the reason no appeal bond had been executed and 
filed. To reverse this judgment the defendant brings the 
cause here by petition in error. 

The only question presented for determination is whether 
the plaintiff in error was required to enter into an appeal 
bond in order to entitle it to prosecute an appeal from the 
judgment of the justice of the peace to the district court? 

Section 1006 of the Code of Civil Procedure, relating to 
appeals from justice courts to district courts, provides: 
“Tn all cases, not otherwise specially provided for by law, 
either party may appeal from the final judgment of any 
justice of the peace, to the district court of the county 
where the judgment is rendered.” 

Section 1007 declares: “The party appealing shall, within 
ten days from the rendition of judgment, enter into an 
undertaking to the adverse party, with at least one good 
and sufficient surety to be approved by such justice, in a 
sum not less than fifty dollars in any case, nor Jess than 
double the amount of judgment and costs, conditioned: 
First—That the appellant will prosecute his appeal to effect 
and without unnecessary delay, Second—That if judg- 
ment be adjudged against him on the appeal, he will sat- 
isfy such judgment and costs. Such undertaking need not 
be signed by the appellant.” 

By the section first above quoted an appeal is authorized 
to be taken in every case unless otherwise expressly pro- 
vided by statute, and by the last section the appellant, in 
order to perfect an appeal, is required to give an appeal 
bond or undertaking within a specified time after the ren- 
dition of judgment. Appeals are regulated entirely by 
statute. Section 1007 of the Code is peremptory in its 
language, and does not allow an appeal from a justice of the 
peace, to the district court in any case unless the prescribed 
requisites be complied with by the appellant,—oue of which 
is that he shall enter into an undertaking. The statute is 


Vor. 43] JANUARY TERM, 1895. 527 


School District v. Traver-. 


mandatory. The giving of the appeal bond is essential to 
confer jurisdiction of the cause upon the appellate tribunal. 
Counsel for plaintiff in error concedes this to be the gen- 
eral rule, but it is insisted that the state, counties, and 
school districts are not subject to the provisions of said sec- 
tion, and, therefore, the plaintiff in error was not required 
to give bond in order to take an appeal. Decisions are to 
be found to the effect that a state cannot be denied a hear- 
ing in its own courts by appeal because no appeal under- 
taking was given, unless it is prohibited from so doing by 
legislative enactment. In other words, statutes general in 
their purpose and scope do not restrict the state, because of 
its sovereignty, unless such intention is clearly expressed 
therein. Whether the state is required to give a bond in 
order to have a cause reviewed in a higher court we will 
not stop to consider, since the question does not arise in the 
case before us. If such rule exists, it has no application 
to school districts. They may sue and be sued, and are 
governed by the same law regulating appeals as the citizen. 
In May v. School District, 22 Neb., 205, this court held 
that while the lapse of time does not bar the right of the 
state, the statute of limitations runs against school districts 
in the same manner as it does against individuals. By 
parity of reasoning the Jaw applicable to appeals governs 
school districts and citizens alike. The statute relating 
thereto makes no exceptions in favor of school districts, 
and the courts have no right to ingraft one by judicial 
interpretation. That would be legislation which belongs 
exclusively to another department of the state government. 

Attention is called by counsel to section 24, article 1, of 
the constitution, which provides that “the right to be heard 
in all civil cases in the court of Jast resort, by appeal, error, 
or otherwise, shall not be denied.” While the legislature 
is powerless to take away the right guarantied by the con- 
stitution to a party to have his cause reviewed in the court 
of last resort by appeal or error, yet it is not prohibited 
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from prescribing reasonable rules and regulations for such 
review, such as requiring the appellant to give a bond. 
The district court did not err in dismissing the appeal, and 


the judgment is th .efore 
AFFIRMED, 


DweEuiine House Insurance Company oF Boston 
v. GeorGE W. Brewster. 


FILED JANUARY 17, 1895. No. 5718. 


1, Pleading. Ina reply certain matters were alleged which, it was 
claimed, constituted either waivers, estoppel, or avoidance of 
the effect of matters of defense contained in the allegations of 
ap answer to which they were respectively directed and applied. 
The reply also contained a general denial of each and every al- 
leyation of the answer. Held, That any allegation of the answer 
to which the reply pleaded a waiver, an estoppel, or matter to 
avoid its effect must be treated as admitted. 


2. Instructions. Instating the case to the jury in its instructions 
the court should clearly outline the issues as presented by the 
pleadings and shonld not inform them that facts, which are ad- 
mitted, are denied. 


3. : BORDEN oF PROOF: REVIEW. An instruction which, as 
to certain of the issues in the case on trial, placed the burden 
of proof upon the wrong party, or one upon whom, under the 
conditions of the questions to be tried as presented by the plead- 
ings, such burden did not rest, and where the evidence addnced, 
relating to such issues, was conflicting, held to be erroneous and 
misleading, and prejudicia! to the rights of such party, and not 
to fairly submit the issues to the jury, and to call for a reversal 
of the judgment. 


4. Insurance: WAIVER oF PrRooF oF Loss. Proofs of loss re- 
quired by a condition of au insurance policy are waived when 
the insarance company denies any liability for the loss on the 
ground that the policy was notin force at the date of the loss. 


Error from the district court of Lancaster county. 
Tried below before Hatt, J. 
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See opinion for statement of the case. 


Cornish & Lamb, for plaintiff in error: 


The court erred in its presentation of the issues to the 
jury, and in instructing the jury that the burden was upon 
the plaintiff only to prove the value of the building in- 
sured. (School District v. Holmes, 16 Neb., 486; Chicago, 
St. P., M. & O. R. Co. v. Lindstrom, 16 Neb., 254; Dins- 
‘more v. Stimbert, 12 Neb., 4383; Phenix Ins. Co. v. Bach- 
elder, 32 Neb., 490; German Ins. Co. v. Fairbank, 32 Neb., 
750; Kelsey v. MeLaughlin, 10 Neb., 6.) 

It was the duty of the plaintiff to show a compliance 
with the terms of the policy in furnishing proofs of loss, 
or to show that such proofs were waived by the company. 
{German Ins. Co. v. Heiduk, 30 Neb., 288; Hankins v. 
Rockford Ins. Co., 70 Wis.,1; Knudson v. Hekla Fire Ins. 
Co., 75 Wis., 198; Cleaver v. Traders Ins. Co., 65 Mich., 
527; Gould v. Dwelling House Ins. Co., 51 N. W. Rep., 
[Mich.], 455; Enos v. Sun Ins. Co., 8 Pac. Rep. [Cal.], 
379; Kyte v. Commercial Union Assurance Co., 144 Mass., 
46; Zimmerman v. Home Ins. Co., 77 Ia., 685; Conti- 
~ mental Ins. Co. v. Ruckman, 127 Ill, 364; Quinlan v. 
Providence Washington Ins. Co., 1383 N. Y., 356; Richard- 
son, Insurance, sec. 82, and cases cited.) 


A. Norman, contra, cited: Russell v. Cedar Rapids Ins. 
Co., 32 N. W. Rep. [Ia.], 95; Oshkosh Gas Light Co. v. 
Germania Fire Ins, Co., 37 N.W. Rep. [Wis.], 819; Jones 
v. Howard Ins. Co., 22 N. E, Rep. [N. Y.], 578. 


Marquett, Deweese & Hall, also for defendant in error. 


Harrison, J. 


The defendant in error commenced this action in the 
district court of Lan.aster county, alleging, in substance, 
in his petition, that on August 9, 1886, he was the owner 

38 


530 NEBRASKA REPORTS. [Von 43 


Dwelling House Ins. Co. v. Brewster. 


of a dwelling house in Brewster, Blaine county, and the 
insurance company, plaintiff in error, in consideration of 
the sum of $40, issued and delivered to him, of the above 
date, a policy of insurance insuring the above building 
against loss or damage by fire, in the sum of $1,000, dur- 
ing a term of five years; that on the 2d day of December, 
1887, the building so insured was wholly destroyed by fire, 
and on or about the 6th day of December, 1887, he gave 
the insurance company due notice and proof of the fire 
and loss, “and has duly performed on his part all the con- 
ditions of said policy of insurance;” that the building was 
of the value of $1,000 at the time of its destruction by 
fire; that payment of the loss has been demanded by the 
insured of the company, but such payment has never been 
made. The company filed an answer which was as fol- 
lows: 

“For answer to the plaintiff’s petition the defendant 
herein denies each and every allegation therein contained 
not herein specifically admitted. 

“Second—The defendant admits that on the 9th day of 
August, 1886, they made and delivered their policy of in- 
surance on the property described in plaintiff’s petition, 
and that the building therein insured was destroyed by fire 
on the 2d day of December, 1887, and that the defendants. 
have not paid the loss occasioned thereby. 

“Third—The defendants further answer and allege that 
the said insurance policy contains, among other things, a 
provision as follows: ‘By acceptance of this policy the as- 
sured covenants that the application therefor shall be and 
form a part thereof, and a warranty by the insured.’ 

“ Fourth—The plaintiff made his written application 
for the said policy of insurance, wherein he stated that 
there were no stove-pipes running through the roof of the 
said building. The said statement was untrue, and there 
was at said time a stove-pipe running through the roof of 
said building, as the plaintiff then well knew, and said 
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statement was made to deceive this defendant. The plaint- 
iff further warranted to the defendant as follows: ‘War- 
ranted by the insured that all stove-pipes will enter stone 
or brick chimneys on and after October 9, 1886. Geo. W. 
Brewster.’ Defendant alleges that plaintiff failed and 
neglected to comply with term of said warranty made by 
him, and that stove-pipes in said building not entering 
stone or brick chimneys were allowed to remain in the 
same until the time of its destruction. This defendant — 
company has no agency or person representing them in the 
county where said building was located, but this contract 
was made at the office of their agent in Ainsworth, Brown 
county, Nebraska, and this defendant, in issuing said 
policy, relied on the statements made by the plaintiff. 
The said building was represented by the plaintiff to be, 
and was insured as, a private dwelling, but was then, and 
at the time of its destruction, used as a hotel or boarding 
house, as the plaintiff at all times well knew. The said 
insurance policy provides, among other things, that in case 
of the destruction of the property insured, the assured 
shall forthwith give notice of the loss to the defendant 
company,and within thirty days from the time of itsdestruc- 
tion furnish proof thereof, signed and verified by the 
claimant, stating the origin and circumstances of the fire, 
title and cash value of incumbrances upon, and interests 
of the claimant in the insured property, amount of the 
loss, other insurance, if any, the changes of title, use or oc- 
cupation or possession of the building, what incumbrauces, 
if any, were made during the time of insurance, and how 
and for what purpose the building was occupied at the 
time of the fire, the same to have attached a certificate of a 
magistrate nearest the place of the fire, certifying that he 
believes the claim to be just and honest. The defendant 
alleges that plaintiff failed and neglected to furnish proofs 
of loss, as required by said provision, either in whole or in 
part. The said policy contained, among other provisions, 
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one as follows: ‘It is mutually agreed that no suit or 
action against this company upon this policy shall be sus- 
tained in any court of law or equity, unless commenced 
within six months afler the loss or damage shall occur, and 
if any suit or action shall be commenced after the expira- 
tion of six months, the lapse of time shall be taken and 
deemed as conclusive evidence against the validity of such 
claim, any statute of limitation to the contrary notwith- 
' standing.’ The defendant alleges that no action was com- 
menced by the plaintiff within the time required by said 
provision, nor until the-time of the commencement of this 
action, when more than one year had elapsed after the said 
fire had occurred. The defendant, within sixty days after 
the time of said loss, notified plaintiff that it was not liable 
on said policy, and that the same was void. The said 
policy provided that in case the interest of the insured was 
or should become any other than a perfect legal and equi- 
table title, free from all liens whatever, except indorsed in 
writing thereon, the policy should be void. The defendant 
alleges that on the 6th day of December, 1887, the plaint- 
iff incumbered the property by mortgage to the Lincoln 
Land Company in the sum of $1,100. The same was done 
without the knowledge and consent of this defendant, and 
without the same being indorsed in writing on said policy. 
By reason of the facts above alleged the said policy is 
void.” 

To this answer there seems to have been a reply filed, 
and, by leave of the court, an amended reply, which reads 
as follows: 

“The plaintiff alleges that the defendant has waived the 
‘ agreement to build brick and stone flues and chimneys in 
the building insured within sixty days; that defendant has 
waived that part of the application which warranted that 
all stove-pipes will enter brick or stone chimneys on and 
after October 9, 1886. Plaintiff further replying says 
that the character and nature of said building was known 
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to the company’s agent at the time he issucd said: policy, 
and has therefore waived any objection to the said building 
beiug used as a boarding house. Plaintiff further reply- 
ing says that the defendant has waived that provision in 
said policy requiring that formal proofs of loss be made 
within thirty days from the time of its destruction by the 
acts and conduct of the defendant, its agents and adjusters. 
Plaintiff further replying says that the defendant is es- 
topped from setting up the defense that the property was 
mortgaged by the plaintiff after the date of said policy, 
without the knowledge and consent of the defendant by the 
reason of said insurance company having possession of said 
policy and never having delivered the same to the plaintiff 
until after the making of the mortgage to the Lincoln 
Land Company ; that defendant has, by its conduct and 
acts, waived that provision in said policy which renders 
the policy void, if the said plaintiff should mortgage or 
incumber said property without the knowledge and consent 
of said defendant. This plaintiff alleges that the mort- 
gage to the Lincoln Land Company was duly filed for 
record in Blaine county, Nebraska, on the 7th day of Sep- 
tember, 1887, and that the said defendant had knowledge 
and knew that said mortgage had been given, and that out. 
of its proceeds the mortgage upon said Ormsby, trustee, 
which was on said property at the time it was insured, had 
been paid off and canceled, and that the plaintiff herein 
had been subrogated to all the rights of said mortgagee. 
Further replying, plaintiff denies each und every allegation 
in said answer contained.” 

Asa result of the trial of the case before the court and 
a jury there was judgment rendered against the answering 
company for the amount stated in the policy and interest, 
the reversal of which is the object and purpose of its error 
proceeding in this court. 

One assignment of error refers to the first and second 
instructions given by the court on its own motion, and com- 
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plaint ismade ihat in view of the condition of the issues 
joined by the pleadings, such instructions were erroneous 
and calculated to mislead the jury. The first instruction 
was intended by the court to inform the jury of the ques- 
tions for their consideration as presented in the pleadings, 
aud the particular portion of it which is claimed as objec- 
tionable is contained in the following words: “ Plaintiff 
replying denies all these allegations of the answer.” Im- 
mediately preceding this, in the instruction, was a state- 
ment of what was contained in the anwer. The second 
instruction is as follows: 

“Secoud—The defendant company having admitted the 
issuance of the poliey sued on, the loss alleged by fire and its 
having not paid said loss, the burden of proof upon plaintiff 
goes only to proving that the building insured was worth 
$1,600, the sum for which it was insured; and the jury 
are’instructed that if they believe from the evidence that 
the building insured was worth at least $1,000 at the time 
of said fire and Joss, then that the burden of proof in this 
case is shifted from the plaintiff to the defendant, and it 
devolves upon the defendant to show by a preponderance 
_of the evidence such facts as in law are sufficient to relieve 
the defendant from its obligation under the said policy to 
pay said loss; and you are instructed that unless defendant 
shows facts sufficient in law to relieve it from its obligations 
to pay for said loss, then your verdict should be for plaint- 
iff in such sum, not exceeding $1,000, as you shall find 
from the evidence to have been the value of said building 
on the 2d day of December, 1887, with interest at seven 
per cent per annum from the date of proof of loss there- 
unto added, if such proof you find made.” 

The plaintiff in error claims that the court erred in in- 
structing the jury, first, that the reply was a dental of the 
allegations of the answer; and, second, in stating to them 
that the issuance of the policy, the loss and its non-payment 
being.admitted, it only devolved upon the insured to prove 
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the value of the property, to shift the burden of proof and 
throw upon the company the necessity of showing by a 
preponderance of the evidence any matters relied upon to 
relieve it from its obligation to pay the loss. In order 
to determine whether or not the foregoing contention of 
plaintiff in error is correct, and the effect of the instructions 
quoted prejudicial to the substantial rights of the company, 
it will be necessary to examine into the condition of the 
issues in the case as established by the pleadings and the 
rules of law applicable thereto. 

The insured, in his petition, alleged the performance of 
all the conditions of the policy on his part to be performed. 
The answer contained statements of a number of failures 
to perform conditions of the policy, or the doing of acts 
which, under its provisions, it was claimed avoided it and 
released the company from liability. The reply to the de- 
feuses set up in the answer stated matters which it was 
claimed constituted waivers, by the company, of the breaches 
of the conditions claimed in some of the alleged defenses, 
an avoidance of the effect of what was pleaded in others, 
and an estoppel as to others of such defenses. The reply 
also contained a general denial of each and every alle- 
gation contained in the answer. As to each allegation or 
defense of the answer to which the reply alleged matter by 
way of waiver, avoidance, or estoppel, it must be held to 
have virtually admitted the performance or non-perform- 
ance of the conditions or acts therein stated as the founda- 
tion of such defense. (Kelsey v. McLaughlin, 10 Neb., 6; 
Dinsmore v. Stimbert, 12 Neb., 433; School District v. 
Holmes, 16 Neb., 486.) One of the defenses stated in the 
answer, and relied upon by the company, was the fact that 
the insured had not furnished the proofs of the loss re- 
quired by the terms of the policy of insurance. Whether 
this was true or not was immaterial, as the company denied 
that it was bound to pay the loss, claiming that the policy 
was not in force at the time of the destruction of the prop- 
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erty. . This was a waiver of the requirements of proofs of 
loss. (See Omaha Fire Ins. Co. v. Dierks, 43 Neb., 473, 
and cases cited, and Omaha Fire Ins. Co. v. Dierks, 43 Neb., 
569.) It is apparent that under the issues as presented by 
the pleadings it devolved upon the insured to prove certain 
of the waivers, if any, by the company, of the conditions 
of the policy, the matters in avoidance of the effects of his 
acts, and anything which he claimed estopped the company 
from asserting some of its alleged defenses; and as the tes- 
timony in regard to some of these subjects was conflicting, 
it was error for the court to charge the jury as it did in 
the first and second iustructions hereinbefore quoted, and 
such error was prejudicial to the rights of plaintiff in error. 
Tt was clearly wrong to inform the jury that all the alle- 
gations of the answer were denied by the reply, when, in 
fact, a number of them were admitted by it, and as clearly 
wrong to inform them that when the insured made proof 
of value, the burden of proof shifted to the company, and 
they must, as to admitted facts, produce a preponderance of 
the evidence, for this was the true import of the portion of 
the second instruction of which the plaintiff in error com- 
plains, and we are satisfied that the instructions under con- 
sideration were such as had a strong tendency to mislead 
the jury and they should not have been given; that they 
were so inapplicable to the issues, as formed in the case, and 
the evidence adduced during the trial, as to prejudice the 
interests of plaintiff in error and to require a reversal of 
the judgment. 


REVERSED AND REMANDED. 
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Pau J. Bonwit, APPELLEE, v. Exvias HeEYMan ET 
AL., APPELLEES, IMPLEADED WitH AMy HorrMan, 
APPELLANT. 


FILED JANUARY 17, 1895. No. 5805. 


1, Fraudulent Conveyances: PARTNERSHIP: Trusts: Evi- 
DENCE: TRANSACTIONS BETWEEN RELATIVES. Members of a 
partnership cannot create jn favor of another firm, of which 
they are the sole members, a preference as against creditors, by 
making a mortgage on the property of the first mentioned firm 
in its name to that last named, unless affirmatively it is clearly 
shown that the transaction was free from fraud, and the assign- 
ment afterwards of an account secured by such a mortgage en- 
titles the assignee to no exemption from the operation of this re- 
quirement. 


2. : EVIDENCE. Evidence examined, and held neither to meet 


the above requirement nor to show with requisite clearness the 
bona fides of the transaction among relatives. 


APppEAL from the district court of Lancaster county. 
Heard below before Frep, J. 


There is a statement of the case in the opinion. 


Chas. O. Whedon for appellant: 


Each partner, virtude officti, possesses an equal and gen- 
eral power and authority in behalf of the firm to transfer, 
pledge, exchange, or apply, or otherwise dispose of, the 
partnership property or effects for any and all purposes 
within the scope and objects of the partnership, and in the 
scope of its trade and business. The power extends also 
to assignments of property of the firm, as a security for an 
antecedent debt, as well as to debts thereafter to be con- 
tracted by members of the firm, (Story, Partnership, sec. 
101; Cullum v. Bloodgood, 15 Ala., 42.) 

One partner has authority to trausfer or convey by mort- 
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gage any or all the partuership property, in payment of, 
or to secure, a firm debt. (Patch v. Wheatland, 8 Allen 
[Mass.], 102; Nelson v. Wheelock, 46 Ill., 25; Jones, 
Chattel Mortgages, secs. 46, 47; Letis-Fletcher Co. v. Mc- 
Master, 49 N. W. Rep. [la.], 1035; Ullman v. Myrick, 
8 So. Rep. [Ala.], 410; Phillips v. Trobridge Furniture 
Co., 86 Ga., 699; Hagen v. Campbell, 47 N. W. Rep. 
{Wis.], 179; Hembree v. Blackburn, 19 Pac. Rep. [Ore.], 
73; Graser v. Stellwagen, 25 N. Y., 315; Van Brunt v. 
Applegate, 44 N. Y., 544.) 

The mortgage to Amy Hoffman, introduced in evidence, 
was executed in the firm name, and the presumption is that 
it was given to secure a firm debt, and the burden is on the 
firm to show that ihe partner who executed it had no an- 
thority so to do. (Schwanck v. Davis, 25 Neb., 196.) 

The law is well settled that a debtor, even if in failing 
circumstances, has the right to prefer one bona fide creditor 
to the exclusion of other creditors. (Lininger v. Raymond, 
12 Neb., 19; Nelson v, Garey, 15 Neb., 533; Grimes », 
Farrington, 19 Neb., 44; Davis v. Scoit, 22 Neb., 154; 
Britton v. Boyer, 27 Neb., 522; Davis v. Scott, 27 Neb., 
$42; Kemp v. Small, 32 Neb., 318.) 

A partnership is considered in law as an artificial person 
or being, distinct from the individuals composing it. It 
is treated as such in Jaw and equity. (Curtis v. Hollings- 
head, 14 N. J. Law, 402.) 

The acts of one miember of the firm in reference to the 
partnership business binds all. (Converse v. Shambaugh, 
4 Neb., 376.) 

Partnership property will be applied in payment of part- 
nership debts, but while the firm property remains under 
the control of the partners they may give a lien upon it to 
secure individual debts and when this is done the court 
will enforce the security. (Pletcher v. Sharpe, 1 L. R. A. 
{Ind.], 179; National Bank of the Metropolis v. Sprague, 
20 N. J. Eq., 30.) 
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Harwood, Ames & Pettis, contra, contending that the 
rights of Amy Hoffman under her chattel mortgage are 
inferior to those of the firm creditors, and that Bonwit’s 
action was properly dismissed, cited: Bowen v. Crow, 16 
Neb., 556; Cuiting v. Daigneau, 151 Mass., 297; Stod- 
dard v. Wood, 9 Gray [Mass.], 90; Portland Bank v. 
Hyde, 11 Me., 196; De Yastet v. Shaw, 1 Barn. & Ald. 
[Eng.], 664; Nicoll v. Mumford, 4 Johms. Ch. [N. Y.], 
523; Ex parte Reeve, 9 Ves. Jr. [Eng.], 589; Ee parte 
Harris, 2 Ves. & B, [isng.], 210; Ee parte Taylor, 2 
Rose [Eng.], 175; Lyndon v. Gorham, 1 Gall. [U.S.], 
367; Lord v. Baldwin, 6 Pick. [Mass.], 348; Denny v. 
Metcalf, 28 Me., 389; Thompson v. Lowe, 111 Ind., 272; 
Pio Pico v. Cuyas, 47 Cal., 174; Roop v. Herron, 15 
Neb., 73; Hankey v. Garratt, 1 Ves. [Eng.], 289; DMuir 
v. Leitch, 7 Barb. [N. Y.], 341; Deal v. Bogue, 20 Pa. St., 
228; Smith v. Jones, 18 Neb., 483; Morehead v. Adams, 
18 Neb., 573; Rothell v. Grimes, 22 Neb., 530; Loeb v. 
Pierpoint, 58 Ia., 469; Hunter v. Waynick, 67 Ia., 555 ; 
Bergland v, Frawley, 72 Wis., 559; Brooks v. Sullivan, 
32 Wis., 444; Rumery v. McCulloch, 54 Wis., 565; Cole- 
man v. Darling, 66 Wis., 158; Farwell v. Webster, 71 Wis., 
485; Osborne v Barge, 29 Fed. Rep., 725; Roots v, Ma~ 
son City Salt & Mining Co., 27 W. Va., 483; Newcomb 
v. Brooks, 16 W. Va., 32; Reilly v. Oglebay, 25 W. 
Va, 36. 


Stevens, Love & Cochran, Jacob Fawcett, and Montgom- 
ery & Hall, also tor appellees. 


Ryay, C. 


In September of the year 1890, Elias Heyman, Augustus 
Deiches, and Paul J. Bonwit entered into a copartnership 
under the firm name of E, Heyman & Co., for the pur- 
pose of carrying on a retail mercantile business at Lincoln, 
Nebraska. At the time the above firm was formed, and 
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afterwards, Elias Heyman and Augustus Deiches were part- 
ners at Omaha, carrying on a like business under the firm 
name of Heyman & Deiches. In the course of the busi- 
ness of the firms aforesaid that of Heyman & Deiches 
supplied to the firm of E. Heyman & Co. merchandise to 
the amount in value of about $8,200. The firm of Hey- 
man & Deiches, from the time of its formation in the year 
1887, had been in receipt of various sums at different times 
advanced as loans by Amy Hoffman, uatil February 14, 
1891, when the aggregate sum owing her was in excess of 
$21,000. On the date lust mentioned there was executed 
in her favor the following instrument: 

“Whereas Heyman & Deiches, a firm consisting of Elias 
Heyman and August Deiches, and doing business in the 
city of Omaha, Nebraska, are indebted to Amy Hoffman, 
of the city of New York, in the sum of twenty-one thou- 
sand three hundred and forty-nine and ,88,; dollars ($21,- 
349.88), with six per cent interest thereon from the 31st 
day of December, 1890, for money borrowed by the said 
Heyman & Deiches and interest thereon, and which said 
borrowed money has been used in the partnership business 
of said Heyman & Deiches at Omaha, Nebraska; and 
whereas the firm of E. Heyman & Co.,a partnership doing 
business at 1023 on O street in the city of Lincoln, and com- 
posed of Elias Heyman, Augusi Deiches, and Paul J. Bon- 
wit, is indebted to the said firm of Heyman & Deiches on 
book account for goods, wares, and merchandise purchased 
by the said firm of E. Heyman & Co. from the firm of 
Heyman & Deiches: now therefore, in consideration of 
the above mentioned indebtedness due the said Amy Hoff- 
man from the said Heyman & Deiches, said Heyman & 
Deiches does by these presents assign, set over and transfer 
to the said Amy Hoffman any and all indebtedness due 
the said Heyman & Deiches from the said E. Heyman 
& Co., to hold the same as collateral security for the pay- 
ment of said indebtedness due her from the said Heyman 
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& Deiches, and hereby authorizes her, the said Amy Hoff- 
man, to collect the same by suit or otherwise in our name, 
or in her own name, as she ‘may elect, and to apply the 
amonnt or any amount collected on said account on the in- 
debtedness due her from the said firm of Heyman & Deiches. 
The account hereby assigned as collateral amounts to 
$8,205.31 (about) after satisfying said indebtedness, the 
balance, if any, to be returned to said Heyman & Deiches. 

“ HeyMan & DEICHES. 

“Exias Heyman, 

“ August DercuEs.” 

On the 15th day of February, 1891, in Omaha, there 
was executed by Elias Heyman for BE. Heyman & Co, a 
chattel mortgage on the entire stock of E, Heyman & Co. 
in Lincoln, Nebraska, to secure to Amy Hoffman the 
payment of the claim assigued to her by the instrument 
above set out. Immediately after the execution of the 
above mortgage it was placed in the hands of a deputy 
sheriff of Lancaster county by Amy Hoffman’s attorney, 
and these two parties as her agents attempted to secure pos- 
session of the mortgaged stock. In this attempt they were 
baffled by Paul J. Bonwit, the member of the firm of E, 
Heyman & Co. who had up to that time been in charge of 
the stock of goods of E. Heyman & Co., and who, until 
possession was sought, had been unaware of the assignment 
of the claim of Heyman & Deiches to Amy Hoffman and 
of the execution of a chattel mortgage for her security in 
respect thereto. This action was begun by Bonwit in the 
district court of Lancaster county for the protection of his 
own alleged rights as a partner and for the enforcement of 
the collection of debts due creditors of the firm of E. Hey- 
man & Co. by a sale of the merchandise of said last named 
firm, and a distribution of the proceeds of such sale among 
the creditors aforesaid. In this action a temporary receiver 
was appointed, who took possession of the stock of E. Hey- 
man & Co., thereby precluding the taking of possession 
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under the chattel mortgage to Amy Hoffman. The origi- 
nal defendants were Elias Heyman and Augustus Deiches. 
Subsequently, however, on her own application, Amy Hoff- 
man was made a party defendant, as were also numerous 
creditors of the firm of E. Heyman & Co., who applied 
for leave to intervene that they might present their claims. 
The district court very properly dismissed Paul J. Bonwit’s 
action, in so far as he claimed relief for himself individ- 
ually, hence the sole contentions now to be determined are, 
as to the right of priority over other creditors claimed by 
Amy Hoffman by virtue of the chattel mortgage made to 
her. The district court, upon consideration of all the evi- 
dence, held that the rights of Amy Hoffman should be 
postponed to those of the general creditors of the firm of 
E. Heyman & Co., because the creditors of that firm were 
entitled to be paid before payment should be made to a firm 
standing in the relation in which the Omaha firm stood to 
the one at Lincoln, and because the court found the mort- 
gage made to Amy Hoffman fraudulent and void as against 
the aforesaid creditors, From this decree Amy Hoffman 
alone bas appealed. 

It is not necessary to consider what would have been the 
effect if the firm of Heyman & Deichies, as such, had been 
a member of the firm of E. Heyman & Co., for no sneh 
state of facts existed. Two individual members constituted 
one firm and at the same time were members of the other 
firm. This did not constitute one firm a member of the 
other. The proposition that the creditors of E. Heyman 
& Co. should first be paid is not important if the theory 
of appellant is correct as to the standing of Amy Hoffman, 
for by assignment she was subrogated to the rights of the 
firm of Heyman & Deiches as a creditor of E. Heyman & 
Co., and, if there existed no other controlling considera- 
tion, would be entitled to protection as a creditor of the 
firm last named, even to the extent of the enforcement of 
her chattel mortgage by foreclosure. The evidence shows 
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that Amy Hoffman is the niece of Augustus Deiches and 
the step-daughter of Elias Heyman, with whose family in 
New York she had her home at the time the assignment of 
the claim of Heyman & Deiches against E. Heyman & 
Co. was made to her. Elias Heyman came to Omaha just 
previous to the execution of the assignment, and at that 
place he and Augustus Deiches, without the knowledge of 
Mr. Bonwit, the managing partner at Lincoln, having trans- 
ferred their claim against E. Heyman & Co. to Amy Hoff- 
man, the next day secured the claim assigned by a mortgage 
on the entire stock of the Lincoln firm, At the same 
time it appears that Heyman & Deiches made a mortgage 
on the east half of the stock of goods they possessed 
in Omaha to secure the claim of over $21,000 due from 
Heyman & Deiches to Amy Hoffman, This security 
was given in addition to the assignment of the claim 
which was assigned to Amy Huffman. In all these trans- 
actions Amy Hoffman was represented by Dr. Hoffman, of 
Omaha, who was described as her attorney-in-fact, but 
whose relationship to her Mr. Deiches was unable to de- 
scribe, and Mr, Heyman was not examined as to this rela- 
tionship. Part or perhaps all the money advanced was sent 
from San Francisco, California, having been there paid to 
Amy through the orphans’ court. At the time of making 
these loans Amy was seventeen, eighteen, or nineteen years 
of age, according to the testimony of Mr. Deiches, and no 
one else gave testimony on that point. S. Hoffman, Amy’s 
uncle in San Francisco, managed her business at the time 
the loans were made, but she herself approved them. Amy 
Hoffman was not sworn in this case, neither was her uncle, 
nor Dr. Hoffman. The validity of her claim was depend- 
ent entirely upon the admissions of notes or other writter 
instruments signed by Elias Heyman and Augustus 
Deiches and upon their testimony. As against the firm of 
which these two individuals were members this proof was 
undoubtedly sufficient. 
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Entirely without question is the right of a debtor in 
failing circumstances to prefer one of his creditors to an- 
other if such preference is without fraud. In the case of 
Gorder v. Platismouth Canning Co., 36 Neb., 548, there 
was considered the right of the directors of a corporation 
to take security for advances by them made for the benefit 
of such corporation. The relation of directors to the cor- 
poration, of which they are officers, was held to be of a 
fiduciary character, and that, therefore, their contracts and 
dealings with reference to the corporate property should be 
carefully scrutinized by the courts, and, upon a slight show- 
ing of fraud, set aside. As Amy Hoffman, by the assign- 
meut of the claim of Heyman & Deiches to her, became 
possessed of no greater right of protection than would 
have been afforded the assignor, the principles just stated 
are not without applicability. Elias Heyman and Augus- 
tus Deiches, while they were members of the firm of E. 
Heyman & Co., stood in the relation of trustees toward the 
firm of E. Heyman & Co. as much as they should as di- 
rectors of a corporation have been held to have sustained 
that relation towards such corporation. On the same prin- 
ciple, the burden of showing affirmatively the bona fides 
of their claim against their cestui que trust existed in one 
case with like force as in the other. The evidence fell short 
of showing that as to the claim of over eight thousand dol- 
lars assigned to Amy Hoffman there never existed a right to 
be treated as preferred creditors, and certainly their attempt 
practically to make a preference in their own favor did not 
operate to create such right. Even if in this case we 
should assume that Amy Hoffman was entitled to the same 
rights as ‘though she had directly extended credit to the 
firm of E. Heyman & Co. we should not be able to see our 
way clear to reverse the decree of the district court, for the 
proofs of the bona fides of the giving and taking of the 
mortgage were not with requisite clearness established in 
view of the relationship between the parties therein actu- 
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ally concerned to meet the requirements of Fisher v. Her- 
ron, 22 Neb., 183; Bartlett ». Cheesbrough, 23 Neb., 767; 
Plummer v. Rummel, 26 Neb., 142. The judgment of the 
district court is therefore 

AFFIRMED, 


ANDREW Bunperson v. Burtinaton & Missouri 
River RAILROAD CoMPANY. 


FILED JANUARY 17, 1895. No. 5634. 


1. Surface Water. A party has no right to gather up surface 
water and discharge it on the land of another to his damage. 
Subject to this limitation he has the right to drain and dispose 
of such water as he sees fit. Following Fremont, E. dM. V. R. 
Co. v. Marley, 25 Neb., 138. 


: RAILROAD CoMPANIES: DamMaass. The term “surface 
water’? includes such as is carried off by surface drainage,—that 
is, by drainage independently of a water-course; and for the con- 
struction of an embankment proper for raiJroad purposes, which 
deflects such surface water from its normal course, a railroad com- 
pany is not liable in damages to the proprietor, or lessee, of 
neighboring lands thereby incidentally overflowed and injured. 


2. 


Error from the district court of Douglas county. Tried 
below before Krysor, J. 


The case is stated by the commissioner. 


C. P. Halligan, for plaintiff in error : 


It was the duty of the company to provide reasonable 
means for the passage of surface water. It could not with 
impunity treat all surface water coming naturally upon the 
right of way as a “common enemy,” and erect artificial 
barriers against it without regard to the rights of others. 
{Gormley v. Sanford, 52 Ill., 158; Livingston v. McDonald, 

39 
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21 Ta.,172; Martin v. Riddle, 26 Pa. St., 415; Crabtree 
v. Baker, 75 Ala., 91; Nininger v. Norwood, 72 Ala.,277 ; 
Hughes v. Anderson, 68 Ala., 280; Little Rock & F. S. R. 
Co. v. Chapman, 39 Ark., 463; Ogburn v. Connor, 46 Cal., 
346; Goldsmith v. Hisas, 53 Ga, 186; Totel v. Bonnefoy, 123 
Ill., 653; Peck v. Herrington, 109 Ill, 611; Gillham ». 
Madison County R. Co., 49 Ill., 484; Anderson v. Hender- 
son, 16 N. E. Rep. [Ill.], 232; Minor v. Wright, 16 La. 
Aun., 151; Hooper v. Wilkinson, 15 La. Ann., 497; Ad- 
ams v. Harrison, 4 La. Ann., 165; Hays v. Hays, 19 La., 
351; Lattimore v. Davis, 14 La. 161; Martin v. Jett, 12 
La., 501; Orleans Navigation Co. v. City of New Orleans, 
1 Mart. [La.], 13; Philadelphia, W. & B. R. Co. v. Davis, 
10 Cent. Rep. [Md.], 551; Boyd v. Conklin, 54 Mich., 583. 
Gregory v. Bush, 31 N. W. Rep. [Mich.], 90; Boynton v. 
Longley, 19 Nev., 69; Porter v, Durham, 74 N. Car., 767; 
Overton v. Sawyer, 1 Jones’ Law [N. Car.], 308; TZootle v. 
Clifton, 22 O. St. 247; Butler v. Peck, 16 O. St., 335; 
Crawford v. Rambo, 4 West. Rep. [O.], 445; Kauffman ». 
Griesemer, 26 Pa. St., 407; Hays v. Hinkleman, 68 Pa. St., 
824; Waldrop v. Greenwood L, & 8. R. Co,, 28 8. Car., 157; 
Louisville & N. R. Co. v. Hays, 11 Lea [Tenn.], 382; Gulf 
C& 8 F. BR. Co v. Helsley, 62 Tex., 593; Gillison v. 
Charlesion, 16 W.Va., 282; Rex v. Commissioners of Sewers 
for the Levels of Pagham, 8 Barn. & Cress. [Eng.], 355;. 
Cairo & V. R. Co. v. Stevens, 73 Ind., 278; West Orange v. 
Field, 37 N. J. Eq., 600; Benton v. Chicago & A. R. Co., 
78 Mo., 504; Chasemore v. Richards, 7 H. L. Cas. [Eng.], 
349; Acton v. Blundell, 12 M. & W. [Eng.], 352; Raw- 
stron v. Taylor, 11 Exch. [Eng.], 369*; Smith v. Kenrick, 
7 ©. B. [Eng.], 515.) 


Charles J. Greene, contra: 


The proprietor of an inferior or lower estate, may if he 
chooses, elevate, obstruct, or hinder the natural flow of sur- 
face water thereon, and, in so duiy, muy turn it back, upon, 
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or over the lands of other proprietors, without liability for 
injuries resulting from such obstruction or diversion. This 
proposition is universally sustained by the courts of Eng- 
land and of the United States, where the common law rule 
prevails. (Gould, Waters, secs. 263, 265, 267, 268. Hoyt 
v. City of Hudson, 27 Wis., 656; Swett v. Cutts, 50 N. HL, 
439; Wagner v. Long Island R. Co.,5 N.Y. Sup. Ct., 163; 
Trustees of Delhi v. Youmans, 50 Barb. [N. Y.], 316; Waj- 
fle v. New York C. R. Co., 58 Barb. [N. Y.], 413; City of 
Bangor v. Lansil, 51 Me.,521; Bowlsby v. Speer, 31 N. J. 
Law, 351; Dickinson v. City of Worcester, 7 Allen [Mass.], 
19; Parks v. City of Newburyport, 10 Gray [Mass.], 28; 
Chatfield v. Wilson, 28 Vt., 49; Addison, Torts [4th ed.], 
ch. 2, sec. 1; Brodbeni v. Ramsbotham, 11 Exch. [Eng.]}, 
617; Luther v. Winnisimmet Co., 9 Cush. [Mass.], 174; 
Ashley v. Wolcott, 11 Cush, [Ma:..], 192; Frazier v. Brown, 
12 0. St., 294.) 

A railroad corporation, duly authorized by Jaw, has no 
other or different rights regarding surface water than other 
citizens, and if its road-bed obstructs or diverts the natural 
flow of such water, uo right of action at the common law ~ 
arises to the owner of the lands thereby damaged. (Gonld,. 
Waters, sec. 273; Greeley v. Maine C. R. Co., 53 Me., 200. 
Morrison v. Bucksport & B. R. Co., 67 Mes 353; Walker v. 
Old Colony & N. R. Co., 103 Mass., 10; Wagner v. Long- 
Jsland R. Co., 2 Hun [N. Y.], 633; Conhocton Stone Road 
Co. v. Buffalo, N. Y. & E. R. Co, 3 Hun [N. Y.], 523; 
Fialeigh & A. A. L. R. Co. v. Wicker, 74 N. Car., 220; 
O’ Connor v. Fond du Lac, A. & P. R. Co,, 52 Wis., 5263. 
Louisville N. A. & C. RB. Cov. McAfee, 30 Ind., 291;. 
Clark v. Hannibal & St. J. R. Co., 36 Mo., 202; Hosher v.. 
Kansas City, St. J. & C. B. RB. Co., 60 Mo., 329; Munkers 
v, Kansas City, St. J. & C. B. BR. Co., 60 Mo., 334; Atchison, 
T. & 8. F. BR. Co., v. Hammer, 22 Kan., 763; Waterman v. 
Connecticut & P. R. Co., 30 Vt., 610; Bagnall v, London 
& N.W. &R. Co,, 31 Li. J. Exch. [Eng.], 480; Gillham v.. 
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Madison County R. Co., 49 l., 484; Alton & U. A. H. 
R. Co. v. Deitz, 50 Tl., 210; Toledo, W. & W. R. Co. te. 
Hunter, 50 Ill., 325; Shane v. Kansas City, St. J. & C. B. 
R. Co., 71 Mo., 237; Indianapolis, B. & W. R. Co. v. 
Smith, 52 Ind., 428; Carriger v. East Tennessee, V. & G. 
R. Co., 7 Lea [Teun.], 388.) 


Ryavy, C. 


In the district court of Douglas county plaintiff in error 
claimed damages of the defendant because of an embank- 
ment which, by reason of its alleged negligent construc- 
tion and the omission to provide for an outlet for the over- 
flow waters of Big Papillion and Little Papillion creeks, 
had caused lands, of which plaintiff was tenant, to be 
overflowed, and his growing crops thereon to be destroyed. 
The nature of the overflow complained of was described 
by a son of plaintiff as that which occasionally came down 
through a depression between the two streams, which was 
somewhat obstructed by the embankment built by the de- 
fendant; that this overflow was not attributable to the ex- 
istence of the railroad embankment, but the embankment 
interfered with it. The other witnesses of plaintiff did 
not with the same clearness describe the overflow com- 
plained of and its real cause, as was done by the witness 
just referred to, but their testimony was to the same effect. 
When plaintiff rested his case the court instructed the jury 
to find for the defendant, which was done and judgment 
was accordingly rendered. There was evidence that a 
proper construction of the embankment required that 
through it there should have been left an opening by means 
of which the surface water could escape when its natural 
flowage was interrupted by this railroad grade. It was 
not claimed that there should have been no embankment, 
neither was there attempted proof that plaintiff’s cause of 
complaint could have been met in any way, other than by 
an opening as above indicated. In Fremont, E. & M.V. R. 
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Co. v. Marley, 25 Neb., 1388, Maxwett, J., in delivering 
the opinion of this court, said: “A party has no right to 
gather up surface water and discharge it on the land of 
another, to his damage. (Davis v. Londgreen, 8 Neb., 43; 
Pyle v. Richards, 17 Neb., 181; Stewart v. Schneider, 22 
Neb., 286.) The question was before the supreme court of 
Michigan in Gregory v. Bush, 31 N. W. Rep., 94, where 
it was said that ‘one has a right to ditch and drain, and 
dispose of the surface water upon his land as he sees fit; 
but he is not authorized to injure, by so doing, the heritage 
of his neighbor. He cannot collect and concentrate such 
waters and pour them through an artificial ditch in un- 
usual quantities upon his adjacent proprietors. (Kauffman v. 
Griesemer, 26 Pa. St., 407; Barkley v. Wilcox, 86 N. Y.,148; 
Noonan v. City of Albany, 79 N. Y., 475; Adams v. Walker, 
34 Conn., 466.)’ This, we think, is a correct statement 
of the law.” This case was approved in Lincoln S. R. 
Co. v. Adams, 41 Neb., 737. The only improvement upon 
the plan adopted and made use of by the construction of a 
solid embankment was forbidden by law, so that we are 
bound to accept the manner of construction shown as that 
which was least objectionable under the circumstances of 
this case. In Morrisey v. Chicago, B. & Q. R. Co., 38 
Neb., 406, one judge dissenting, it was held by this court 
that the term ‘surface water” includes such as is carried 
off by surface drainage,—that is, drainage independently 
of a water-course; and for the construction of an embank- 
meut proper for railroad purposes, which deflects such 
water from its normal course, a railroad company is not 
liable in damage to the proprietor of neighboring lands 
thereby incidentally overflowed and injured. This was ap- 
proved in Anheuser-Busch Brewing Association v. Peterson, 
41 Neb., 897. This statement of law is applicable to the 
rights of a lessee as well as to the proprietor of real prop- 
erty overflowed and injured ; as applied to rights of either, 
it is, therefore, approved as correct. The results above at- 
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tained are such as completely justify the instruction given 
by the district court. Its judgment is, therefore, 


AFFIRMED. 


Orp Nationa Bank vy. Henry J.- WELLS. 
FILED JANUARY 17, 1895. No. 5311. 


Usury: Action To REcovER PENALTY: PLEADING. A petition 
for the recovery of double the amount of interest, in which was 
included usury paid to a national bank, is sufficiently definite in 
its statement of facts when therein is shown the dates and 
amounts of the several loans, the usurious rate of interest stip- 
ulated for, and the date and amount of interest actually paid 
upon the closing up of the series of transactions described. 


Error from the district court of Valley county. Tried 
Lelow before Harrison, J. 


A, M. Robbins, for plaintiff in error, cited: Schuyler 
Nat. Bank v. Bollong, 24 Neb., 822; Brown v. Second 
Nat. Bank of Erie, 72 Pa, St., 209; Tyler, Usury, 456; 
New England Mortgage Security Co. v. Sandford, 16 Neb., 
690; Manning v. Tyler, 21 N. Y., 567; Anglo-American 
Land, Mortgage & Agency Co. v. Brohman, 33 Neb., 409. 


A, Norman, contra, cited: Hall v. First Nat. Bank of 
Fairfield, 30 Neb., 99; Wyccff v. Longhead, 2 Dall. [U. 
8.], 92; Turner v. Calvert, 12 8. & R,[Pa.], 46; Mus- 
grove v. Gibbs, 1 Dall. [U.S.], 216; Kirkpatrick v. Hous- 
ton, 4 W. & S. [Pa], 115; Lamb v. Lindsey, 4 W. & S. 
[Pa.], 449; Thomas v. Shoemaker, 6 W. & S. [Pa.], 179; 
Oyster v. Longnecker, 4 Harris [Pa.], 269; Craig v. Pleiss, 
2 Casey [Pa.], 271; Bliss, Code Pleading, sec. 118. 


¢ 
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Ryan, C. 


This action was brought by the defendant in error in the 
district court of Valley county for the recovery of double 
‘the amount of interest paid to plaintiff in error. There 
was a verdict and judgment for the amount prayed, less 
certain notes allowed by way of counter-claim, 

The plaintiff in error insists that the petition in the dis- 
trict court was not sufficiently specific in this, that the sev- 
eral renewals were not fully described as to the amount of 
interest to be paid and for what periods. As we under- 
stand the petition, there was sought only a recovery of 
double the amount of interest, inclusive of usury, actually 
paid. The date and amount of this payment were with 
exactness alleged and proved. The several antecedent re- 
newals were merely stated by way of- inducement. The 
date of the actual payment of interest, including usury, and 
the amount thereof were the essential matters to be estab- 
lished. When it appeared from the averments of the peti- 
tion what loans were made, when they were made, and at 
what rate of interest, as it did in this case, there were suf- 
ficient preliminary averments, 

It is urged that the petition described the first transaction 
asa loan, while the proof showed it was but a renewal. 
It is sufficient to say in regard to this that a loan is none. 

. the less a Joan because it happens to be a renewal Joan, 
‘The assignment of error as to instructions cannot be con- 
sidered, because one of these is as to seven instructions, the 
other as to eight. On examination of these two groups we 
find in each that some, and we might in this case say all 
these instructions are invulnerable to criticism, Under 
these circumstances these assignments can secure no consid- 
eration. There was sufficient evidence to sustain the ver- 
dict, and as we find no error in the record the judgment of 
the district court is 

AFFIRMED. 
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Harrison, J., having presided at the trial of this case 
in the district court, took no part in its consideration in 
this court. 


Lucrus BuckLEy ET au. v. Lewis Hook. 
FILED JANUARY 17, 1895. No. 5465. 


Justice of the Peace: DisuissAL: PARTNERSHIP: TRIAL. When 
the pleadings in the court of a justice of the peace failed to 
indicate that between the parties litigant there ever existed a 
partnership relation, or that tbe action was in relation to a part~ 
nership matter, held, that such justice of the peace erred in 
dismissing the action during the trial of the issues joined, be- 
canse, by motion of defendants, it was suggested that such part- 
nership relation had been disclosed by the plaintiff’s testimony. 


Esgror from the district court of Dawson county. Tried 
below before Hamer, J. 


C. W. McNamar, for plaintiffs in error. 
G. W. Fox, contra. 


Ryav, ©. 


This action was brought before a justice of the peace of 
Dawson county and was on trial toa jury, when a motion 
of the defendants to dismiss the action for the reason that 
by the testimony of plaintiff it had been shown that the 
parties were in a partnership relation, unsettled, and still 
in existence, and because said court had no jurisdiction to 
try the action, as it was about partnership business, was 
sustained, The district court of said county, on proceed- 
ings in error, reversed the judgment rendered by the jus- 
tice of the peace for the costs incurred and ordered that the 
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cause should be retained for trial. The correctness of this 
action of the district court is now called in question by a 
petition in error filed in this court by the parties who were 
defendants before the justice of the peace. Withouta bill 
of exceptions it is impossible to determine what testimony 
had been given by the plaintiff when the motion to dis- 
miss upon consideration of his evidence was sustained. 
The plaintiffs in error rely upon the presumption which 
obtains as to the correctness of the ruling of a court in the 
absence of an affirmative showing that such ruling was 
wrong. Whether or not this result might, under certain 
circumstances, follow from the rule invoked we need not 
determine, for there is another presumption of controlling 
force in this case, and that is that the testimony was relevant 
to the issues being tried. In neither the bill of particulars. 
filed by plaintiff before, the justice of the peace nor the 
answer thereto was there an averment from which a part- 
nership relation between the parties litigant could be in- 
ferred. Tested by the pleadings as recorded in the docket 
of the justice of the peace, the action was one which was 
properly triable before that magistrate. The jury alone 
could determine from the evidence whether or not there ex- 
isted a partnership, for this was a question of fact. (Habig 
». Layne, 38 Neb., 743.) Whether or not the justice of 
the peace had jurisdiction of the subject-matter of the ac- 
tion was determinable by him on the pleadings. If the 
motion to dismiss was sustained because, to him, the evi- 
dence appeared to justify a certain conclusion, he was in- 
vading the province of the jury and therefore erred. If 
‘ the dismissal was because of a want of jurisdiction of the 
subject-matter of the suit, he misconstrued the averments 
of the pleadings and was equally in error. In any event 
the judgment of the district court was right and is 


AFFIRMED. 
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J.B. Exrsam Macutne Company v. PHENIX InsurR- 
ANCE CoMPANY OF BROOKLYN. 


FILED JANUARY 17, 1895. No. 5831. 


1. Insurance: FaLsz REPRESENTATIONS BY APPLICANT AS TO 
TitLx. Where an applicant for insurance falsely represented 
that he had title to the property in respect to which said insur- 
ance was sought, a provision in the policy that such false repre- 
sentation would avoid the policy should be enforced in the ab- 
sence of a showing to the contrary. 


2. 


: TRANSFER OF TITLE TO INSURED PROPERTY. Wherea 
policy provided that the alienation of the title of the insured 
without the knowledge or assent of the insurer would avoid the 
policy, this provision will be enforced when no reason to the con- 
trary is shown to exist. 


Error from the district court of Franklin cou uty. Tried 
below before GasLin, J. 


F. I. Foss, for plaintiff in error, 
Jacob Faweett, contra, 


Ryay, C, 


On the 11th day of April, 1889, the J. B. Ehrsam Ma- 
chine Company agreed to sell. to the Eagle Milling Com- 
pany, of Franklin county, Nebraska, certain machinery for 
use in its grist mill. Payments were to be made as follows: 
$150 in cash, of which the receipt was acknowledged ; $200 
on receipt of machinery; $218.58 three months from ship- 
ment; $218.58 six months from shipment; $218.59 nine 
months from shipment, For the deferred payments prom- 
issory notes were given by the Eagle Milling Company, in 
each of which was this provision immediately following a 
description of the property: “And delivery of said personal 
property is made to the maker hereof upon the express 
condition that the title to the said personal property shall 
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remain in the payee hereof, his assigns and his legal repre- 
sentatives, until this note is paid in full, together with all 
costs of collection.” These notes have not yet been paid. 
After the delivery of the aforesaid personal property to the 
Eagle Milling Company that company insured it with de- 
fendant in error, loss, if any, being made payable to the J. 
B. Ehrsam Machine Company, as its interest might appear. 
During the time covered by the policy of insurance the 
Eagle Milling Company transferred its interest in the in- 
sured property to Louise 8. Schwarz, who was the holder 
thereof at the time the property was destroyed. Notwith- 
standing a provision in the policy that the transfer of the 
interest of the assured in the property would operate to 
avoid the policy itself, unless assented to by the defendant 
in error, the transfer just referred to was made without such 
knowledge or assent. There was no attempt to explain how 
this happened, neither was there evidence of any fact which 
would operate to suspend or avoid the provisions of for- 
feiture resulting from the terms of the policy. So far as 
the rights of plaintiff in error were concerned in this case, 
it is deemed sufficient to remark that by its own showing 
the title of the property insured was retained by it, and 
that the interest of the Eagle Milling Company was only 
that of one in the possession of personal property with the 
right to acquire title when payment therefor should be fully 
made. This right of plaintiff in error, if measured by the 
provisions above quoted, would bar its right of recovery, 
for the representation of the Eagle Milling Company that 
it was the owner of the property, was false when made for 
the purpose of procuring the issuance of the policy herein 
sued upon. The plaintiff in error has made no showing of 
any reason why thie forefeiture of the policy above referred 
to did not extend to and involve its riglrts thereunder. 
The district court properly instructed the jury to find for 
the defendant, and the judgment rendered on that verdict is 


AFFIRMED. 
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JAMES W. THOMPSON ET AL. v. JAMES E. CAMPBELL. 
FILED JANUARY 17, 1895. No. 5715. 


Appeal From County Court: RuLines oN PLEADINGS: RE- 
view. Where a petition was filed in the district court in a 
cause appealed from the county court, it was erroneous to over- 
rule a demurrer to such petition for the sole reason that the 
question presented by the demarrer had not been arged or relied 
upon in the inferior court. 


Error from the district court of Sarpy county. Tried 
below before Scort, J. 


George A. Magney and James Hassett, for plaintiffs in 
error. 


C. L. Hover, contra. 


Ryay, C. 


This action was begun in the county court of Sarpy 
county. In the bill of particulars it was alleged that de- 
fendant Thompson had been elected county clerk of said 
county, and thereupon had given a bond conditioned as 
required by law, with the.defendants S. B. Knapp and G. 
Swayze as his sureties; that, as such clerk, Thompson 
afterwards collected and received fees belonging to plaintiff 
in the sum of $74.47, which he had failed and refused to 
pay. There was a prayer in the bill of particulars for a 
judgment in the sum above named. By motion the de- 
fendants asked that plaintiff should be required to make 
more definite and certain his bill of particulars by showing 
therein when the defendant received the fees for the recov-. 
ery of which this suit has been brought. This motion was 
overruled, and an exception was dulv taken. There was a 
judgment for the amount of plaintiff’s claim in the county 
court, from which an appeal was duly taken. . 
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On the 4th day of April, 1892, there was filed in the 
district court of Sarpy county,in this cause, a petition 
which differed from the originally filed bill of particulars 
chiefly in the statements that the fees sought to be recovered 
were collected in thirteen distinct amounts, described as 
having been paid at stated times on and between the 4th 
day of March, 1880, and the 3d day of October, 1881. 
There was a prayer for judgment for the sum of $69.42, 
the aggregate amount of the above mentioned payments, 
with interest thereon at the rate of seven per cent per an- 
num from January, 1882. To this petition there was a 
demurrer, “for the reason that the petition does not state 
facts sufficient to constitute a cause of action.” The record 
before us contains the following language: “This cause 
came on to be heard upon the demurrer of defendants, and 
it appearing to the court that the defendants were present 
at the trial of this cause in the court below, and trial was 
had on the merits of the case, and that defendants did not 
claim relief under the statute of limitations, and that limi- 
tation was not at issue in the lower court, and the court 
being advised in the premises, overruled said demurrer, to 
which ruling of the court the defendant excepts, and the de- 
fendant in open court having elected to stand on his 
demurrer, and refusing to prosecnte his appeal, the judg- 
ment of the lower court is affirmed.” Following the 
above recitations there was rendered a judgment against 
the defendants for the sum of $119.38 and costs. 

The petition in error raises but one question, and that is 
as to the ruling upon the demurrer above recited. It is 
difficult to imagine what particular faets were relied upon 
by the district court as proper to be considered in connec- 
tion with the pleading assailed by the demurrer. It could 
not have been that by failing to demur in the county court 
the defendants were deemed to have waived the right to 
demur in the district court, for in the practice governing 
justices of the peace a demurrer has no place. (Miller v. 
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Mesick, 15 Neb., 646.) No inference could properly arise 
against the defendants by reason of their failure to answer 
in the county court, for in cases triable as by a justice of 
the peace there is no requirement that the defendant an- 
swer, except where there is claimed a set-off and plaint- 
iff demands that descriptive of such set-off a bill of par- 
ticulars be filed by defendant. (Code, sec. 951.) As has 
already been made to appear, the defendants’ motion to re- 
quire plaintiff to state in his bill of particulars at what 
time Thompson received the fees sued for was overruled. 
We do not undertake to say that in this there was error, 
for we have not that question presented. If this motion 
had been sustained, the bill of particulars presumably 
would have shown when each cause of action arose. In 
that event the question whether or not the statute of limi- 
tations had barred plaintiff’s right of action when this suit 
was begun could properly have beeu raised. From the rec- 
ord of the procecdings in the county court it does not ap- 
pear that the right to insist upon the bar of the statute was 
waived ; indeed, a contrary intent might possibly be inferred 
from the motion just mentioned. There was no showing 
in the district court as to the evidence introduced in the 
county court, and even if proof of such evidence had been 
tendered, it could not have been received or considered on 
a demurrer to the petition. There are doubtless cases in 
which, by reason of departure from the issues tried in the 
inferior court, a motion for proper relief should be sus- 
tained. (First Nat. Bank v. Carson, 30 Neb., 104; O’ Leary 
v. Iskey, 12 Neb., 137; Fuller v. Schroeder, 20 Neb., 636.) 
It is not desirable, however, to extend the operation of this 
rule beyond cases in which it is made clearly to appear 
that the issues tendered in the district court differ from 
those originally presented and determined. In the case at 
bar there appears to have been madeno motion with a view 
to conforming issues in the district court to those which, 
before the appeal, had been tried. The demurrer did not 
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perform this office ; indeed, by its very nature this was im- 
possible, for a demurrer lies only when certain defects ap- 
pear on the face of the pleading attacked. It is very evi- 
dent from these considerations that the district court erred 
in overrnling the demurrer of the defendants on the 
grounds assigned in the record, Its judgment is therefore 


REVERSED. 


ABNER A, BucHaNnan, RECEIVER, APPELLANT, V. 
PERRY SELDEN ET AL., APPELLEES, IMPLEADED 
WiTH PaRKER L. MUNROE, APPELLANT. 


FILED JANUARY 17,1895. No. 5445. 


1. Mechanics’ Liens: ITEmIzED AccouNT: DATE OF FURNISH- 
ING MATERIALS. Where, in the itemized account attached to 
@ sworn statement filed by a subcontractor for the purpose of 
establishing a lien for labor or material which he has furnished 
a contractor for an improvement on real estate, more than sixty 
days intervene between two items of the account, the presump- 
tion is that all the items following the hiatus were furnished 
under a separate contract from those preceding it. 


2. : : . The Omaha Building Company con- 
tracted to furnish material and erect for Selden a building in 
Blair, Nebraska. McGreer & Co., of Omaha, agreed with the 
building company to furnish it certain material for said build- 
ing. The last items of material furnished by McGreer & Co. 
under their contract were shipped from Omaha December 1, 
1890, and consigned to the building company at Blair, Ne- 
braska. This material reached Blair on the 5th of said Decem- 
ber, and the building company on that date received the mate- 
rials and paid the freight thereon, but atits request the materials. 
were left at the depot until December 10. Held, That the ma- 
terials were furnished for the improvement on December 5. 


3. : : : Eyipencs. The evidence examined, and 
held to support the finding of the district court that the appel- 
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lants, subcontractors, did not file a sworn statement of the 
amount due them from the contractors within sixty days of the 
date they furnished the last item of material under their con- 
tract with such contractors. 


APPEAL from the district court of Washington county. 
Heard below before Davis, J. 


See opinion for statement of the case. 


Montgomery, Chariton & Hall, for appellants: 


Plaintiff is entitled toa lien, (Great Western Mfg. Co. v. 
Hunter, 15 Neb., 37; Ballou .v. Black, 17 Neb., 397; 
Gaty v. Casey, 15 Ill., 192; Williams v. Chapman, 17 Iil., 
425; Phillips, Mechanics’ Liens, secs. 16,17, 215, 344, 
345; Manley v. Downing, 15 Neb., 687; Murray v. Rap- 
ley, 30 Ark., 573; Williams v. Webb, 2 Dis. [O.], 430; 
Hugg v. Hintrager, 45 N. W. Rep. [Ta.], 1035; Reed v. 
Bagley, 24 Neb., 332; Missouri Valley Lumber Co. v. 
Weber, 43 Mo. App., 179; Pierce v. Osborn, 19 Pac. Rep. 
[Kan.], 656; Lamb v. Hanneman, 40 Ia., 41; Miller v. 
Faulk, 47 Mo., 264; Rogers v. Omaha Hotel Co., 4 Neb., 
54; White Lake Lumber Co. v. Russell, 22 Neb., 129; 
Hays v. Mercier, 22 Neb., 660; Bohn Mfg. Co. v. Kountze, 
30 Neb., 719; Collins Granite Co. v. Devereux, 72 Me., 
422.) 

Munroe is entitled to a lien. (Gray v. Elbling, 35 Neb., 
278; Hazard Powder Co. v. Loomis, 2 Dis. [O.|, 551; 
Albright v. Smith, 51 N. W. Rep. [S. Dak.], 592; dfillsap 
v. Ball, 30 Neb., 734; Cook v. Murphy, 24 Atl. Rep. [Pa.], 
630; State Mfg. Co. v. Norwegian Seminary, 47 N. W. 
Rep. [Minn.], 796; St. Paul & Minneapolis Pressed Brick 
Co. v. Stout, 47 N. W. Rep. [Minn.], 974; Lamb v. Han- 
neman, 40 Ia., 41; Skyrme v. Occidental Mill & Mining 
Co., 8 Nev., 235; Capron v. Strout, 11 Nev., 304; Page 
v. Bettes, 17 Mo. App., 366; Livermore v. Wright, 33 Mo., 
31.) 
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Jesse T. Davis, contra, 


Ragan, C, 


Some time in August, 1890, one Perry Selden was the 
owner of lot 15, in block 47, in the city of Blair, Ne- 
braska, and on said date entered into a contract in writing 
with the Omaha Building Company, by the terms of which 
the latter agreed to furnish the materia] and construct a 
brick building for Selden on said lot. One L. McGreer 
& Co, and one P. L. Munroe, both of Omaha, furnished 
materials to the contractor, the Omaha Building Company, 
towards the erection of said building for Selden. McGreer 
& Co. failed, and one Abner A. Buchanan was appointed 
receiver for the firm. The contracts with McGreer & Co. 
and with Munroe for the materials which they furnished 
the contractor, the Omaha Building Company, were made 
with one H. B. Mayo, the agent of the building company. 
On the Sth of February, 1891, McGreer & Co. and Mun- 
Toe, for the purpose of securing a lien on said premises of 
Selden for materials which they had furnished the Omaha 
Building Company towards the erection of Selden’s build- 
ing, filed a sworn statement of the amount due them from 
the building company for such material, together with a 
description of Selden’s property, with the register of deeds 
of Washington county; and attached to said sworn state- 
ments were itemized accounts of the materials which Mc- 
Greer & Co. and Munroe alleged they had furnished to the 
Omaha Building Company. The receiver of McGreer & 
Co. brought this action in the district court of Washington 
county to have established and to foreclose a lien on the 
above described property for the materials which McGreer 
& Co. had furnished said Omalfa Building Company to- 
wards the erection of said building. Perry Selden, the 
‘Omaha Building Company, and Munroe were made de- 
fendants to this action. The Omaha Building Company 

40 
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made no appearance in the case. Munroe filed an answer 
in the nature of a cross-petition, and asked to have estab- 
lished and foreclosed a lien in his own favor against the: 
Selden property for material furnished the Omaha Build- 
ing Company in the erection of Selden’s building. Selden 
filed answers to the petition of the receiver and the cross- 
petition of Munroe denying the validity of their liens. 
The court rendered a decree dismissing the petition of the 
receiver and the cross-petition of Munroe, and from that 
decree they appeal to this court. 

We will first dispose of the appeal of the receiver of 
McGreer & Co. The sworn statement of the amount due 
McGreer & Co. from the Omaha Building Company, the 
contractor, was filed in the office of the register of deeds 
of Washington county on the 5th day of February, 1891. 
Was this sworn statement filed within sixty days from the 
date that the last item of material was furnished by McGreer 
& Co. to the Omaha Building Company? There is at- 
tached to the sworn statement of McGreer & Co. an item- 
ized account of the material which they allege they fur- 
nished the Omaha Building Company. The first date of 
this itemized bill is “1890, Oct. 13,” and the first item is. 
“one flight stairs;” then follow twenty-four items without 
a date, and then occurs on the bill : 

“Dec. 12. 400 ft. casing. 
41 cir. casing, 
55 ft. apron. 
25 ft. thres. 
275 ft. win. stops., 
1 flagstaff. 
6658 ft. 3. 
Cartage.” 

McGreer & Co.; to esfablish their lien, called as a wit- 
ness one Ferguson, who testified that he worked for Mc- 
Greer & Co. about October 13,1890; that he was foreman 
and manager and running their mill for them; that while 
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he was working for McGreer & Co. he made a contract 
with one H. B. Mayo—this Mayo was the agent of the 
Omaha Building Company—on behalf of McGreer & Co.,. 
in and by which they were to furnish material towards the 
erection of Selden’s building; that the account of items at- 
tached to the sworn statement of McGreer & Co. was cor- 
rect; that the last material furnished under the contract 
was shipped from Omaha on the Ist day of December, 
1890; that there was no written agreement between the 
parties, and the witness did not remember where the mate- 
rial was to be delivered. The witness identified a shipping 
bill or receipt signed by the agent of the St. Paul & Omaha 
Railroad Company at Omaha, December 1, 1890. This 
shipping bill recited that the railroad company had received 
from McGreer & Co., to be transported to Blair, Nebraska, 
and there delivered to H. A. Mayo, “22 bdls. lumber.” 
H. B. Mayo also testified in behalf of McGreer & Co. 
that he, es agent for the Omaha Building Company, made 
a contract with McGreer & Co, by which the latter were to 
furnish the Omaha Building Company material for Sel- 
den’s building; that the material which McGreer & Co. 
was to-furnish the building company consisted of mill 
work, such as doors, windows, and interior finish; that he 
had examined the sworn statement filed by McGreer & Co. 
for the purpose of obtaining a lien, and that it appeared to 
be correct; that the material mentioned in said sworn state- 
nient was furnished to said building company, or to Mayo 
for it; that he superintended the construction of the build- 
ing up to December 1; that the last material was furnished 
by McGreer & Co. on the 10th day of December, 1890; 
that he, Mayo, paid the freight at Blair on the 5th of 
December on the material shipped to the building company 
on the 1st of December, but he allowed the material to lie 
in the depot until the 10th of December, at which time it 
was removed to the building; that the material was al- 
lowed to remain in the depot from the 5th to the 10th, at 
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his, Mayo’s, request; that in this last shipment were twenty- 
two bundles of stair railing and some trimming, and some 
interior stairs for the basement; that the flagstaff men- 
tioned in the itemized account attached to McGreer & Co.’s 
sworn statement was not in the last shipment; that the 
contract between McGreer & Co. and himself on behalf of 
the building company was that the former should deliver 
the material at the building in Blair; that the flight of 
stairs furnished by McGreer & Co. was an inside flight; 
that the stairs were not furnished on October 13, 1890, but 
were in the last shipment. 

As traversing or tending to traverse this evidence Selden 
testified that he was about the building nearly every day 
while it was in process of construction, and that to the best 
of his knowledge no material whatever was delivered at 
the building after the Ist of December; that Mayo aban- 
doned the work on the 28th or 29th of November, and 
was not there after that date; that the flagstaff furnished 
by McGreer & Co. was put on the building prior to the 
28th of November; that he remembers when Mayo aban- 
doned the building, because he left on the afternvon of the 
28th or 29th of November without paying his men and 
never came back to do any more business. 

One Vaughn, the architect, also testified in behalf of 
Selden that he was at the building once every day, and 
sometimes two or three times; that the casings for the win- 
dows were not delivered at the building prior to the 1st of 
December, but were in a storehouse across the alley from 
the building prior to the first of December; that the four 
and one-half circular casing charged on the sworn statement 
of McGreer & Co. as having been delivered after Decem- 
ber 1 was prior to that time in said store-house ; and that 
some window stops were also in the store-house at the time 
prior to December 1; that the flagstaff was on the build- 
ing before the roof was put on. 

From this evidence the district court may have concluded 
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that the materials which McGreer & Co. shipped on the 
1st of December, 1890, to the Omaha Building Company, 
or to their agent, Mayo, were furnished for the improve- 
ment on the 5th of December, 1890, at which time Mayo 
paid the freight on the material; and if the court did so 
conclude, the evidence supports the finding ; and as the lien’ 
was not filed until the 5th of February, 1891, it was not 
filed within sixty days of the date on which McGreer & 
Co. furnished the Omaha Building Company the last 
item of material furnished under the contract. Again, 
the district court may have concluded from this evidence 
that the material which McGreer & Co. claimed to have 
furnished the Omaha Building Company on December 
Ist or 5th, 1890, was in fact not furnished; and if the 
court did so find, we cannot say that such finding is unsup- 
ported. There are several things which tend to discredit 
the evidence in this case in behalf of McGreer & Co. It 
is not pretended by them that they furnished any material 
to the Omaha Building Company on December 12, 1890, 
although they so allege in their itemized account of mate- — 
rial attached to their sworn statement filed for the purpose 
of obtaining this lien ; and the very first item on their ac- 
count of items under date of October 13 is “flight stairs,” 
and yet Mayo testifies that these stairs were delivered to 
the Building Company in December; and in the item- 
ized account attached to the sworn statement is a flagstaff 
charged up with the items which McGreer & Co. claim to 
have delivered or shipped on the 1st of December, and 
yet Mayo says that this flagstaff was not in that shipment, 
and other witnesses testified that it was on the building 
prior to November 28. We certainly cannot say that the 
finding of the district court against McGreer & Co. was 
wrong. 

We next direct our attention to the appeal of Munroe. 
The account of items attached to Munroe’s sworn state- 
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ment filed by him for the purpose of obtaining a lien 
against Selden’s property is as follows: 
“©1890. 
August 29. To 6,500 pressed brick. 
Sept. 97” if if “cc cc 

Dec. 10. “ 2 gal. white gloss paint.” 

Munroe’s sworn statement of the amount due him from 
the building company for material which he had furnished 
it towards the erection of Selden’s building was filed on 
February 5, 1891. Was it filed within sixty days of the 
date on which he furnished the last item of material to the 
building company under the contract made with it to fur- 
nish material? On the trial Munroe testified on bis own 
behalf as follows: 

That some time in 1890 he entered into a contract with 
the Omaha Building Company to furnish material for the 
construction of Selden’s building, 

Q. What material were you to furnish under the con- 
tract? ; 

A. Any material that I could furnish for the comple- 
tion of the building. 

Q. Enumerate such material as you handled... 

A. I handled crushed stone, dimension stone, terra cotta 
fire-proofing, parlor door hangings, etc. 

Q. State what you did furnish under the contract. 

A. I furnished pressed brick and so on. 

Q. State when you furnished said material. 

A. One car load of brick September 1. 

Q. State when you furnished the next material under 
said contract. 

A. On the 22d of September. 

Q. What was that? 

A. That was acar load of brick. 

Q. State whether or not you furnished anything else 
under the contract. 

A. Some white gloss paint. 


d 
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. When was that? 
. I furnished it on the 10th of December. 
. Did you make out this bill? 
No sir. 
Who made the bill out? 
. My attorney. 
Who ordered this half gallon of white gloss paint? 
. Mr. Mayo. 

Mr. Mayo also testified in behalf of Munroe as follows: 

Q,. State whether or not you furnished this paint as de- 
tailed by Mr. Munroe on December 10, 1890. 

A. I did. 

Q. Took it out on that day? 

A. Yes, sir. 

Q. Had you contracted with Mr. Munroe. to furnish 
the hardware for the building? 

A. Yes. 

Q. State what the facts are connected with this paint 
that you speak of. 

A. It was paint that I could not get in Blair and I got 
it through Mr. Munroe. 

Q. Where was that paint used? 

A. I presume it was used in the building. I turned it 
over to Mr. Sane, who had the job of painting it. 

Q. Did he do any painting after that time? 

A. I presume he did. 

As against the contention of Munroe, Selden testified : 

Q. There is a charge of December 10, one-half gallon of 
white gloss paint, sixty-five cents, in Mr. Munroe’s bill. 
State whether or not any of that kind of paint was deliv- 
ered at that time. 

A. Not to my knowledge. 

Q. Do you know of any of that kind of paint being used 
apon it (the building)? 

A. No, sir. 

Q. Was any of that kind of paint required in the con- 
struction of that building? 


>OPOPOPO 
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A. Not to my knowledge. 

Vaughn, the architect who superintended the construc- 
tion of the building, testified for Selden as follows: 

Q. Do you know what kind of material was used there 
in painting,—what was called for by the contraet or specifi- 
cations in relation to the painting of that building? 

A. I cannot recollect the actual numbers that were used. 
It was Sherwood & Williams’ paint specified, but the num- 
bers of the paint I donot know. They are in the specifi- 
cations. _ 

Q. Was that already mixed paint? 

A. Sherwood & Williams’ are ready mixed paints. 

Q. There is a charge of one-half gallon of white gloss 
paint in Mr. Munroe’s bill. I will ask you whether or 
not that was required as a part of the contract? 

A. There was nothing in the specifications, I am sure, 
* nothing in the paint for the building that called directly 
for white gloss paint. 

Q. Where could that have been used in and about the 
building according to the plans and specifications, or was it 
called for? , 

A. TI could not tell of any place. 

The district court may have concluded from this evi- 
dence that the one-half gallon of white gloss paint was 
never furnished by Munroe to be used,-nor used, in the 
painting of the Selden building, and if he did so conclude, 
. the evidence supports its finding. One thing is certain, 
that this item of paint was not furnished by Munroe im 
pursuance of the original contract made by him with the 
‘building company to furnish material for the Selden build- 
ing. He was to furnish such materials as he “handled,” an¢é 
he “handled” crushed stone, dimension stone, terra cotta 
fire-proofing, parlor door hangings, etc. The evidence does 
not disclose that Munroe even dealt in paints, or, to use his 
expression, “handled” then. His sworn statement, which 
he filed for the purpose of obtaining a lien against this 
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building was not filed within sixty days from the date he 
furnished the last item of material to the building company 
which he agreed to furnish it under his contract. For 
Munroe to establish a lien against this property for the 
brick which he farnished on the 29th of Angust and the 
22d of September he should have filed with the rezister of 
deeds “his sworn statement within sixty days of Septem- 
ber 22d.” Where, in the itemized account attached toa 
sworn statement filed by a subcontractor for the purpose 
of establishing a lien for materials which he has furnished 
a contractor for an improvement on real estate, more than 
sixty days intervene between two items of the account, 
the presumption is that al] the items of material furnished 
after the hiatus were furnished under a separate contract 
from those preceding the hiatus (Henry & Coatsworth Co. 
v. Fisherdick, 37 Neb., 207); and in the case at bar the 
evidence on: behalf of Munroe has not overthrown that 
presnmption. The item of paint claimed to have been 
furnished by him on December 10, 1890, and the items of 
brick furnished on August 29 and September 22, are not 
items of one account and were not furnished ander the same 
contract. The item of December 10, if furnished at all, 
was furnished under a separate and independent contract 
from that under which the bricks were furnished. The 
judgment of the district court is in all things 


AFFIRMED. 


OmawaA Fire INSURANCE COMPANY vV. JOHN H. 
DIERKS. 


FILen JANUARY 17, 1895. No. 5852. 
1. Insurance: Waiver oF Norice or Loss. The right of an in- 


surance company to notice of loss is a right which the company 
may waive; and when the insurer denies all liability for the 
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loss and refuses to pay the same, and places such denial and 
refusal upon grounds other than the failure of the insured to 
give notice of the loss, such denial and refusal avoid the ne- 
cessity of such notice. Omaha Fire Ins. Co. v. Dierks, 43 Neb., 
_ 473, and cases there cited, followed. 


An insured ina suit on an insurance policy al- 
leged in his petition that, as provided by theterms of the policy, 
he gave notice of the loss in writing to the insurer and gave 
notice of said loss to the agent of the insurer nearest to where 
the loss occurred. The insurance company, by its answer, ex- 
pressly denied this averment of the petition, and pleaded as an 
affirmative defense that the policy sued upon was never in force, 
because its issuance and delivery were procured by the repre- 
sentation of the insured made at the time that the property 
mentioned therein was unincumbered; that the insurer believed 
and acted upon said representation and issued the policy in con- 
sequence thereof; that such representation at the time was false 
and known by the insured to be false; that tbe property at the 
time the policy was issued was incumbered by a mortgage 
which was a valid lien thereon at the date of its destruction by 
fire. Held, (1) That the defense that the policy was not in force 
at the time the loss occurred was inconsistent with the defense 
of want of notice of the loss; (2) that the insurer, by placing its 
defense to the action on the ground that the policy sued on was 
never in force, waived the provision in the policy which required 
the insured to give notice of the loss, and made that issue 
wholly immaterial. 


Error from the district court of Holt county, Tried 
below before Kinkarp, J. 


Jacob Faweett, for plaintiff in error. 
M. F. Harrington, contra, 


Raaay, C. 


John H, Dierks brought this suit in the district court of 
Holt county against the Omaha Fire Insurance Company 
to recover the value of certain live stock which he alleged 
he owned, which had been insured against Joss or damage 
by fire by the insurance company, and which live stock 
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had been destroyed by fire. Dierks had a verdict and 
judgment, and the insurance company brings the case here 
for review. 

Of the thirteen assignments of error in the petition in 
error only one is argued. White, in his petition, alleged: 
“About the 5th day of February, 1891, the plaintiff gave 
notice of said loss to O. Wallace, the agent of the defend- 
aut nearest to where the loss occurred, and also gave notice 
of said loss to the defendant; and about February 5, 1891, 
plaintiff gave notice of said loss verbally to one Hicks, an 
adjuster of the defendant at the place where said loss oc- 
curred, and furnished said adjuster all evidence of said loss 
by him required, and defendant has requested no further 
proofs of said loss.” This allegation of the petition the 
insurance company by its answer expressly denied. On 
the trial of the case Dierks offered no evidence in support 
of the allegation of his petition quoted above, and the ar- 
gument of the insurance company now is that because of 
such failure of Dierks the verdict of the jury is unsup- 
ported by the evidence and the judgment of the district 
court contrary to the law of the case. 

The insurance company, in its answer, in addition to the 
denial already mentioned, pleaded as an affirmative defense 
that it had not paid Dierks any sum whatever for any loss 
he had sustained by reason of the fire of the 2d of Febru- 
ary, 1891,—this is the date Dierks alleged the fire occurred 
which destroyed the insured property,—and denied that 
any sum was due Dierks from it, or that it was liable for 
any loss that he had sustained by reason of said fire, be- 
cause the insurance contract sued upon was procured by the 
representations in writing made by Dierks at the time he 
made application for the insurance; that the representation 
made by Dierks was that the insured property was then 
unincumbered ; that the insurance company believed said 
representation, relied and acted upon such representation, 
and insured the property; and that said representation, at 
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the time it was made, was false and known by Dierks to 
be false; and that the property at the time the policy was 
issued was incumbered by a mortgage, and that at the date 
the fire occurred said mortgage was a valid and subsisting 
lien upon the property insured; that said contract of in- 
surance, by reason of the fraud of Dierks in procuring it, 
was not in force at the date of the loss, and had never 
been in force. This affirmative defense set up by the com- 
pany was, in substance, a plea of confession and avoidance. 
It in effect admitted the execution and delivery of the pol- 
icy, the destruction of the insured property by fire, and the 
receipt by it of notice of the fire. 

The defense that the policy was not in force at the time 
of the loss and had never been in force, was utterly incon- 
sisteut with the defense of want of notice of the fire. 
(Tayloe v. Merchants Fire Ins. Co. of Baltimore, 50 U.S., 
390.) We had. occasion to examine this question in Omaha 
Fire Ins. Co, v. Dierks, 43 Neb., 473, decided at this term. 
It. was there held that the right of an insurance company 
to notice of loss is a right which the company may waive, 
and when the insurer denies al! liability for the loss and re- 
fuses to pay the same, and places such denial and refusal 
upon grounds other than the failure of the insured to give 
notice of the loss, such denial and refusal avoid the necessity 
of such notice. The isstie in this case as to whether Dierks 
furnished the insurance company notice of the loss, in view 
of the defense interposed by the insurance company, became, 
and was, wholly immaterial. ‘ The object of pleadings is to 
inform the court and adverse parties of the facts which the 
pleader relies upon as a cause of action or a ground of de- 
fense, and in the case at bar the insurance company by its 
answer gave notice that it would defend against the claim 
of Dierks on the ground that the policy made the basis of 
his suit was, as a matter of fact and of law, never in force. 
The material issue then in the case was not whether the 
company had issued the policy sued on, whether the pre- 
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mium had been paid, whether the insured property had 
been destroyed or damaged, nor whether the insurance com- 
pany had been notified of the fire; but whether the policy 
made the basis of Dierks’ action was procured from the 
insurance company by false and fraudulent representa- 
tions; and it was not a condition precedent to Dierks’ right 
of recovery iu this case that he should prove that he noti- 
fied the insurance company that the insured property had 
been destroyed by fire. The defense argued here is techni- 
cal in the last degree. It is devoid of merit and lacks the 
spirit of common fairness in ordinary business transactions. 
The insurance company in the court below did not prove, 
nor attempt to prove, the defense set up by it in its answer. 
It put no witness on the staud; nor did it even cross-ex- 
amine the witnesses called in behalf of the plaintiff. It 
is nowhere suggested in the pleadings nor in the arguments 
of the insurance company that it was prejudiced in any 
manner by the failure of Dierks to notify it that the in- 
sured property had been destroyed. The insurance con- 
tract itself does not make the right of the insured to re- 
cover for a loss in any manner dependent upon his notifying 
the insurer that a loss has occurred. The judgment of the 
district court is 
AFFIRMED. 


Apin A. GoLpsMITH v. Winiram H. Wrx. 
FILED JANUARY 17, 1895, No, 5741. 


Transcript for Review. Goldsmith sued Wix in the county 
court and procured the issuance of an attachment. The county 
court on motion of Wix dissolved the attachment, and Gold. 
smith prosecuted a proceeding in error to the district court to 
reverse the action of the county court, The district court sus- 
tained the judgment of the county court and Goldsmith brought 
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the ruling of the district court hereon error. The record brought 
here did not contain the petition, nor the affidavit for attach- 
ment, vor the motion made to discharge the same, filed in the 
county court, nor the judgment of the county court discharging 
such attachment. Held, This court could not review the ruling 
of the district court. (Garneau v. Omaha Printing Co., 42 Neb., 
847.) 


Error from the district court of Douglas county. Tried 
below before Krysor, J. 


Fowler & McNamara and H. W. Pennock, for plaintiff 


in error. 
S. R. Rush and I. C. Bachelor, contra. 


Raeay, C, 


From the briefs filed here in this case it appears that one 
Adin A. Goldsmith brought a suit against William H. 
Wix before a justice of the peace in Douglas county and 
procured an attachment to be issued at the same time by 
said justice in said action; that the justice afterwards dis- 
charged the attachment on motion of Wix, and that there- 
upon Goldsmith dismissed his suit without prejudice; that 
Goldsmith subsequent to that time brought avother suit in 
the county court of Douglas county against Wix, and pro- 
cured an order of attachment in that suit; that this attach- 
ment was by the county court discharged on the motion of 
Wix; and thereupon Goldsmith prosecuted error proceed- 
ings to the district court from the order of the county court 
discharging the attachment. The district court sustained 
the rulings of the county court in discharging the attach- 
ment of Goldsmith, and he has attempted to bring the rul- 
ing of the district court here by a proceeding in error. 

We do not know what was before the district court, but 
the record brought here does not contain the petition filed 
by Goldsmith against Wix in the county court, nor the 
affidavit for an attachment filed in the county court by 
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Goldsmith, the motion to discharge such attachment, nor 
the judgment of the county court discharging the attach- 
ment. In order to enable the district court to review, on 
error, the rulings of the county court, it was necessary that 
there should be before the district court the judgment pro- 
nounced by the county court, and the petition, affidavit for 
attachment, and the motion to discharge the same, filed in 
the case in the county court (Garneau v. Omaha Printing 
Co., 42 Neb., 847); and the plaintiff in error must bring 
here a transcript of the record reviewed by the district court 
to enable this court to review its action. It follows that 
the judgment of the district court must be and is 


AFFIRMED. 


SraTE or NEBRASKA, EX REL. ALBERT E. WycKorr, 
v. Marion G. MERRELL ET AL. 


FILED JANUARY 17,1895. No. 4666. 


1, Counties: ALLOWANCE oF CLAIMS: CounTy Boarp. All 
claims against a county must be filed with the county clerk 
thereof and presented to the county board, and it alone has power 
and authority to audit and allow such claims. (Compiled 
Statutes, sec. 37, art. 1, ch. 18.) 


2. Mandamus to County Board. This court has no guthority 
under the constitution and the laws of the siate to compel by 
mandamus the county board of a county to allow a claim against 
such county, although the court may be of opinion that such 
claim is a valid obligation against the county and that it has no 
defense thereto. 


3. County Boards: ALLOWANCE oF CLAIMS: Manpamus. A 
county board in the adjustment of claims against a county acts 
judicially, and this court cannot, by mandamus, control the ju- 
dicial discretion of such board. State v. Churchill, 37 Neb. , 702, 
reaffirmed. 
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4. Mandamus. Mandamus is the last resort of a litigant and the 
courts will not employ this remedy when such litigant has a 
plain and adequate remedy at Jaw; nor in the absence of such 
remedy unless the relator has a clear right to have the officer to 
whom he wishes the writ directed perform the identical minis- 
terial act prayed for. 


ORIGINAL application for mandamus to compel the 
county clerk of Burt county to draw in favor of relator a 
warrant on the county treasurer in payment of a balance 
claimed for the construction of a ditch, and to require the 
county commissioners to meet and levy a special tax against 
the property benefited by the improvement. Dismissed. 


Charles T. Dickinson, for relator. 
N. J. Sheckell, contra. 


Ragan, C. 


From the record before us it appears that the material 
facts in this case are: On the 2d day of October, 1888, 
Burt county entered into a written contract with A. E. 
Wyckoff, in and by the terms of which Wyckoff agreed to 
dig and construct a ditch, previously located by the county, 
known as the Peterson ditch. The work was to be per- 
formed in accordance with certain plans and specifications | 
prepared by an engineer in the employ of the county and 
to the satisfaction of such engineer. For this work Wyck- 
off was to be paid fifteen cents per cubic yard as follows: 
When one-fourth the work was completed the county clerk 
was to draw his warrant on the county treasurer in favor 
of Wyckoff for seventy-five per cent of the amount of the 
cost of the part of the work completed; and when one- 
half the work was done the clerk was todraw another war- 
rant in favor of Wyckoff for seventy-five per cent of the 
cost of the second one-fourth of the ditch, and so on until 
the completion of the ditch and its acceptance by the en- 
gineer, when the clerk was to draw his warrant in favor of 
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Wyckoff for the cost of the ditch at fifteen cents per cubic 
yard less the payments already made. ‘The estimate made 
by the county’s engineer was that to build the ditch ac- 
cording to the plans and specifications would require the 
removal of 32,464 cubic yards of dirt. Wyckoff, in pur- 
suance of his contract, completed the ditch under the 
supervision of the engineer of the county and to his satis- 
faction; and the engineer accepted the ditch and made a 
report of such acceptance to the county authorities of Burt 
county; but it appears that Wyckoff, in constructing the 
ditch according to the terms of his contract and the plans 
and specifications, was required to remove, and did remove, 
38,421 cubic yards of dirt. The couuty authorities have 
paid Wyckoff the cost of removing 32,464 cubic yards of 
dirt at fifteen cents per cubic yard, but they have refused 
to pay for the 5,957 cubic yards of dirt removed by 
Wyckoff in constructing the ditch in excess of the number 
of cubic yards estimated by the engineer. 

Wyckoff has filed in this court an application for a per- 
emptory writ of mandamus to compel the clerk to draw 
his warrant on the treasurer in his, Wyckoff’s, favor for 
$893.55, the cost of removing the 5,957 cubie yards of dirt 
at fifteen cents a cubic yard; and to compel the county 
commissioners to meet and levy a special tax or assessment 
against the property benefited by the construction of said 
ditch. This ditch was constructed by authority of chapter 
89, Compiled Statutes, 1893, entitled “Swamp Lands.” 
We do not wish to prejudge this case in any particular, bnt 
we are at a loss to understand on what theory the county 
authorities of Burt county refuse to pay the relator’s claim. 
Wyckoff by his contract with the county did not agree to 
construct this ditch for a gross sum, but at fifteen cents per 
cubic yard. Nor is there anything in the contract which 
limited the compensation of Wyckoff for constructing the 
ditch to fifteen cents per cubic yard on 32,464 cubic yards 
of earth only. The county board did not guaranty that 

4] 
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there should be that number of cubie yards of earth re- 
‘moved in constructing the ditch, and had there been less. 
dirt removed than that, Wyckoff would have had no claim 
against the county for a single cubic yard of dirt not actu- 
ally removed by him. It is true that the engineer of the 
county estimated that to construct the diteh would require: 
the removal of only 32,464 cubic yards of dirt, but this was 
only an estimate, and the coutract did not bind the county 
to pay for removing that number of yards of dirt unless. 
they were moved, nor bind Wyckoff to construct the entire 
ditch and receive as full compensation for the work what 
the removal of that number of cubic yards of dirt would 
amount to at fifteen cents per cubic yard. As we read the 
statute just referred to, this ditch, when constructed, be- 
came and was the property of Burt county, and for the 
cost of its construction the county is liable. The county, 
however, under the law may reimburse itself for the cost 
of the construction of the ditch by levying assessments 
upon the property benefited thereby. Wyckoff, then, on 
the face of this record, has a claim against Burt county 
growing out of his contract with it for constructing the 
ditch. _ All claims against a county must be filed with the 
county clerk and presented to the county board, and it 
alone has power and authority under the statute to audit 
and allow such claims. (Comp. Stats., sec. 37, art. 1, ch. 
18.) 

' This court has no authority under the constitution and 
the laws of this state to compel by mandamus the county 
board of Burt county to allow the relator’s claim, although 
we may be of opinion that the claim is a valid obligation 
against the county and that it has no defense thereto. Sec- 
tion 645 of the Code of Civil Procedure provides that the 
writ of mandamus may be issued to a board to compel the 
performance by it of an act which the law specially enjoins 
as a duty resulting from an office, trust, or station. But 
this court cannot by mandamus control the judicial discre- 
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tion of a county board ; and a county board, in the adjust-. 
ment of claims against the county, acts judicially. (State v. 
Churchill, 37 Neb., 702.) Section 646 of the Code of Civil 
Procedure provides that the writ of mandamus shall not- 
be issued in any case where there is a plain and adequate 
remedy in the ordinary course of Jaw. Here, then, it may 
be conceded that the relator has a valid claim against Burt 
county ; but the law has committed to the county board of 
that county the authority to examine, adjust, to allow or 
disallow, such claim, and if the relator shall be dissatisfied 
with the action of the county board in the premises, he has 
a plain and adequate remedy at law by an appeal to the 
district court. 

We know of no proceeding that has been so much abused’ 
as the remedy by mandamus. It is everywhere said that 
this remedy is the last resort of a litigant; that the courts 
will not employ it where the litigant has a plain and ade- 
quate remedy at law; nor in the absence of such remedy, 
unless the relator has a clear right to have the officer to 
whom he wishes the writ directed perform the identical 
ministerial act prayed for. The writ must therefore be, 
and is, denied and the application 


DISMISSED. 


Exeter Nationat Bank v. WILLIAM J. ORCHARD. 
FILED JANUARY 17, 1895. No. 5825, 


1, Usury: AcTIoN TO RECOVER PENALTY. The payment of a. 
usurious loan made by a national bank is not a condition pre- 
cedent to the right of the borrower to maintain an action against. 
sucb- bank to recover double the amount of usurious interest. 
paid by such borrower to such bank on such loan. First Nat. 
Bank of Dorchester v. Smith, 36 Neb., 199, reaffirmed. 
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2. Venue: WAIVER OF OBJECTION TO SUIT IN WRONG County. 
That a corporation has been sued in a county in which it could 
not be lawfolly sued under the statute is a defense which such 
corporation may waive; and if a corporation is wrongfully sued 

.in a county and answers generally to the merits of the action 
without either specially appearing and challenging the jurisdic- 
tion of the court or without alleging as a defense to the action 
that soch suit was wrongfully brought in said county, then the 
corporation will he conclusively presumed to have waived such 
defense. 


3. The evidence in this case examined, and held to support the 
finding of the district court. 


Error from the district court of Fillmore county. Tried 
below before Hastrnes, J. 


E. A, Gilbert, for plaintiff in error, 
Sedgwick & Power, contra, 


Raaay, C. 


William J. Orchard sued the Exeter National Bank of 
Exeter in the district court of Fillmore county to recover 
double the amount of certain payments of interest which 
he alleged he had made to said bank within two years prior 
to the date of the bringing of said suit for the use of cer- 
tain moneys loaned to him by the bank. Orchard had a 
verdict and judgment and the bank prosecutes to this court 
a petition in error. 

1. To the first petition filed by Orchard the bank inter- 
posed a demurrer which was sustained by the court, and 
thereupon Orchard, by permission of the court, filed an 
amended petition. After the amended petition was filed, 
counsel for the bank then objected to the jurisdiction of the 
court over the bank, alleging as the grounds for such ob- 
jection that the amended petition was not in fact an amend- 
ment of the original petition, but that the causes of action 
stated in the amended petition were not in fact the same 
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causes of action stated in the original petition, The dis- 

trict court overruled this objection, and this is the first er- | 
ror assigned here. This assignment cannot be sustained. 

An inspection of the record brought here shows that the 

amended petition declares upon the same causes of action 

which the original petition did, though in a somewhat dif- 

ferent form. 

2. The second error assigned is that the district court 
erred in not requiring Orchard to allege in his amended 
petition that the causes of action therein stated were iden- 
tical with the causes of action alleged in his first petition. 
It must suffice to say that the district court did not err in 
refusing to compel Orchard to put such an allegation in his 
amended petition. 

3. The third assignment is that the court erred in re- 
ceiving evidence offered by Orchard in support of each of 
the causes of action set out in his amended petition on which 
the action was tried, because the facts stated in cach of said 
alleged causes of action did not constitute a cause of action 
in favor of Orchard and against the bank. This assign- 
ment of error cannot besustained. There are, in the peti- 
tion on which the action was tried, something over thirty 
different causes of action, but they are not separately stated 
and numbered as required by section 93 of the Code 
of Civil Procedure. Counsel for the bank, if he de- 
sired it done, should have made application to the district 
court for an order compelling Orchard to separately state 
and number the several causes of action in his petition. 
This being done, counsel for the bank would then have 
been in a position to demur to or strike at any alleged 
cause.of action in the petition on the ground that the facts 
therein stated were insufficient to constitute a cause of ac- 
tion, or to object on the trial to the introduction of any evi- 
dence in support of such cause of action on the ground of 
the insufficiency of the facts therein stated; and, if dissatis- 
fied with the ruling of the court on such motion, demurrer 
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or objection, could have specially assigned the ruling as 
an error here; but the assignment under consideration 
amounts to nothing more than saying that the court erred 
in the admission of evidence offered on behalf of Orchard, 
‘and such assignment of error is too indefinite for consider- 
ation. 

4, It is argued that the judgment of the district court 
is contrary to the law of the case because Orchard neither 
pleaded nor proved that he had paid and discharged the 
loans made to him by the bank, and on which loans he had 
paid the usurious interest, to recover double which he 
brings this suit, The act of congress on which this action 
is based provides, in substance, that in case a national bank 
shall charge a person for the use of a loan of money made 
by the bank to such person a greaterrate of intercst than 
that allowed by the law of the state of the bank’s domicile, 
aud such person shall pay to the bank such usurious inter- 
est, that he may recover from the bank twice the amount 
of the unlawful interest so paid at any time within two 
years after paying such interest. The object of this act 
was to deter national banking associations from violating 
the interest laws of the state of their domicile, and to 
punish them for a violation of such. lav. We know of 
nothing in the act of congress which, by any reasonable 
construction, could be held to imply that a party’s right 
of action against a national bank to recover twice the 
amount of usurious interest paid the bank for the use of a 
loan of money made to him by the bank depended on his 
first paying the principal of the usurious Joan; nor have . 
we been cited to, or been able to find, any decision of any 
court which so holds. We therefore conclude that the 
payment of a usurious loan made by a national bank to a 
person is not a condition precedent to the right of such 
' person to maintain an action against such bank to recover 
double the amount of usurious interest paid to the bank by 
him on such: loan. (First Nat. Bank of Dorchester v. Smith, 
36 Neb., 199.) 
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5. The final assignment of error is that the evidence 
does not show that the plaintiff in error was a resident of, 
or situated in, the county in which the action was tried. 
That a corporation has been sued in any county in which 
it could not be lawfully sued under the statute is a defense 
which such corporation may waive; and if a corporation is 
wrongfully sued in a county, or sued in a county where it 
could not lawfully be sued, and such corporation answers 
generally to the merits of such action without either 
specially appearing and challenging the jurisdiction of the 
court, or without alleging asa defense to the action that 
such suit cannot lawfully be brought against it in the 
county where. brought, then such defense cannot be made 
for the first time in this court, but the corporation will be 
conclusively presumed to have waived such defense. 

There is no error in the record, and the judgment of the 
district court is 

AFFIRMED. 


First Nationau Bank oF Exeter v. Winuram J. 
ORCHARD. ; 


FILED JANUARY 17,1895. No. 5826. 


Usury: Action To RECovER PENALTY: VENUE: WAIVER OF OB- 
JECTION to Suir IN WRONG County. The facts and ques- 
tions of law involved in this case are substantially the same as 
in Exeter Nat. Bank v. Orchard, 43 Neb., 579, and on the author- 
ity of that case the judgment of the district court in this is af- 
firmed. 


Error from the district court of Fillmore county. 
Tried below before Hastinas, J. 


E. A. Gilbert, for plaintiff in error. 
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Sedgwick & Power, conira. 


Raaay, C, 


The facts in this case, and the questions involved therein, 
are substantially the same as in Exeter Nat. Bank v. Or- 
chard, 43 Neb., 579, and the conclusion reached in that 
case is decisive of the questions involved in this. The 
judgment of the district court is 


AFFIRMED. 


Max Unsure v. Epwin Barnum. 
FILED JANUARY 17, 1895. No. 5728. 


1. Contracts: ConsrrucTIoN. A agreed to put into the hotel of B 
a hot air furnace, and contracted that all work should be done 
in aworkmanlike manver. Held, That this contract required 
that the furnace should be so constructed as not to expose the 
building to danger from fire when the furnace was used by a 
person of ordinary prudence in the usual manner. 


: EVIDENCE. One cold air box took fire and there was evi- 
dence tending to show that this was because the valves were so 
arranged that air forced into the other box drove the hot air back 
into the one which ignited. The evidence tended to show that 
in so arranging the valves the owner followed the instructions 
given by those who sold the furnace and placed it in the build- 
ing. Held, That the jury was justified in finding that the owner 
had used the furnace in a reasonably prudent manner. 


: SUPPLEMENTARY ConTRacrs. <A new contract with ref- 
erence to the subject-matter of a former one does not supersede 
the former and destroy its obligations, except in so faras the 
new one is inconsistent therewith, when it is evident from an in- 
spection of the contracts and from an examination of the cir- 
cumstances that the parties did not inteud the new contract to 
supersede the old, but intended it as supplementary thereto, 


4. Damages: BreacH or Contract. Where two parties have 
niade a contract which one of them has broken, the other must 
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make reasonable exertions to render his injury as light as pos- 
sible, and he cannot recover from the party breaking the con- 
tract damages which would have been avoided had he performed 
such duty. 


5. 


Therefore, in the case stated, where the owner 
knew that the furnace was so constructed as to imperil the build- 
ing and continued to use the furnace without having it repaired 
in sucb a manner as to obviate the danger, held, that be could 
not recover from the person constructing the furnace the value 
of the property destroyed by a resulting fire. 


Error from the district court of Phelps county. Tried 
below before GASLIN, J. 


Rhea Bros., for plaintiff in error, cited: 2 Rapalje, Law 
Dictionary, p. 854; Aultman v. Stout, 15 Neb., 586; Syc- 
amore Marsh Harvester Mfg. Co. v. Sturm, 13 Neb., 210; 
Herring v. Skaggs, 62 Ala., 180; Sanborn v. Herring, 6 
Am. Law Reg., n. s. [N. Y.], 457; Walker v, Milner, 4 
F. & F. [Eng.], 745; Passinger v. Thorburn, 34 N. Y., 
634; White v. Miller, 71 N. Y., 118; Milburn v. Belloni, 
39 N. Y. 53; Wolcott v. Mount, 36 N. J. Law, 262; Flick 
v. Wetherbee, 20 Wis., 392; Barradartle v. Brunton, 8 Taunt. 
[Eng.], 5385; Maynard v. Maynard, 49 Vt., 297; Brown 
v. Edgington, 2 M. & G. [Eng.], 279; Haysler v. Owen, 
61 Mo., 270; Smith v. Tunno, 1 McCord [S. Car.], 443*; 
Thurston v. Ludwig, 6 O. St. 1; Grimson v, Russell, 12 
Neb., 469. 


McPheely & St. Clair, contra, 


Irvine, C. 


The defendant in error, who was plaintiff in the district 
court, alleged in his petition that from the 13th of Novem- 
ber, 1889, he had been the owner of certain land in the 
town of Loomis, in Phelps county, and that up to the 25th 
of March, 1891, he had on said premises a frame hotel 
building then worth $2,000, and personal property within 
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said building worth $1,200; that in December, 1889, he 
entered into a written contract with the defendants in the 
district court, Grable & Uhlig, whereby the defendants, in 
consideration of $162, undertook to construct and put into 
said hotel building a furnace for the. purpose of heating 
said building, and that, all work connected with said fur- 
nace should be done in a good and workmanlike manner, 
safe and suitable for the purpose intended ; that the defend- 
ants did not construct said furnace in a safe or workmanlike 
manner, but negligently, and that the cold air boxes were 
carelessly constructed and placed so as to be dangerously 
exposed to the heat generated by the furnace, said boxes 
being constructed of wood, and that by reason of the negli- 
gent and unworkmanlike construction of said furnace and 
cold air box said box took fire, which fire was communi- 
cated to the hotel building, whereby it was burned, to plaint- 
iff’s damage in the sum of $3,200, for which sum the 
plaintiff prayed judgment. Grable answered setting up a 
dissolution betweeu him and Uhlig before the transaction 
complained of took place, and denying all connection there- 
with; whereupon the plaintiff dismissed as to Grable. 
Uhlig answered by a general denial. There was a trial to 
a jury,and a verdict and judgment for the plaintiff for 
$500. The defendant prosecutes error. 
It appears from the record that a single instruction was 
given by the court at the plaintiff’s request. This instruc- 
tion does not appear in the transcript, but by the clerk’s 
<ertificate it would seem that the instruction was never 
returned by the jury, and has not been, since the jury re- 
tired, in the cnstody of the clerk, or with the record. One 
of the assignments of error is that the court erred in ren- 
dering judgmeut after the loss of the instruction. Grimson 
». Russell, 11 Neb., 469, is cited in support of that assign- 
ment. In Grimson v. Russell judgment was entered against 
the objection of the defendant after all the pleadings were 
Jost and without the record containing substituted pleadings. 
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Except where judgment is rendered by consent it was said 
that the record must always disclose at least the petition 
upon which the judgment is based, and that even in the 
case of a judgment by consent the judgment or something 
in the nature of a petition must disclose the cause of ac- 
tion, in order to protect the defendant against further liti- 
gation upon the same cause. Attention was called to the 
defect in the record before the judgment was entered, no 
substitution was made of copies for the lost pleadings, and 
the entry of judgment against defendant’s objection de- 
prived him of all opportunity to have the case reviewed 
upon its merits. In this case no objection was made in the 
motion for a new trial, or otherwise, to the entry of judg- 
ment, on account of the loss of the instruction. The de- 
fendant seeks to excuse this by saying that the loss was not 
known to him at that time. But he had the means of 
knowledge, and was certainly as much bound to know of 
the loss as either the court or the adverse party. This isa 
court of review, and the question raised not having been 
presented to the district court will not be here considered. 

The most serious assignment of error relates to the suf- 
ficiency of evidence to sustain the verdict rendered. It 
appears that in November, 1889, a written contract was 
made, as follows: 

“FURNACE CONTRACT, 

“Grable & Uhlig, of Holdrege, Neb., hereby guaranty to 
put into the new hotel in Loomis, Neb., now under erec- 
tion and owned by E. Barnum, of Loomis, Neb., one No. 
140 Crusader portable furnace for the net sum of one hun- 
dred and sixty-two dollars ($162). Said furnace to be put 
in with four hot air registers down-stairs and one hot air 
register upstairs in the hall. , Said furnace and registers to 
be put in complete, with all necessary pipes and connec- 
tions, and completed ready for fire. Grable & Uhlig guar- 
anty said furnace to heat said hotel to 70° F. in winter 
weather. And all work to be done in a workmanlike man- 
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ner. Terms as follows: $65 June 1, 1890, and $97 No- 
vember 1, 1890. These payments to be settled by note, 
drawing ten per cent, interest, and to be given when build- 
ing is enclosed. GraBie & UBLIG, 
“Per G. W. Jonnson, Their Agt. 
' “Epwin Barnum.” 

On the trial no question was made as to Johnson’s au- 
thority or as to the fact that while the contract was made 
in the name of Grable & Uhlig it was in fact made on 
behalf of Uhlig alone. The furnace was put in under the 
supervision of Johnson. Barnum, who was a brick-mason, 
made the excavation and laid the foundation, but he acted 
under Johnson’s direction. Men employed by Barnum 
about the construction of the hotel built the cold air boxes, 
but in so doing they too acted entirely wider the direction 
of Johnson, A cold air box was constructed from the 
outer wall about on a level with the top of the furnace to 
a point near the furnace where an elbow was placed and 
the box continued downwards parallel with the furnace to 
its base. The upright portion of the box was within a 
very few inches of the furnace. Barnum complained that 
this construction might be dangerous, whereupon Jolinson 
said that he would put asbestos paper over the box and that 
it would then be safe. The exposed portion of the box 
was covered with asbestos paper and some tin was used. 
The furnace was completed in February, 1890, and used 
to a certain extent that spring. It was also used during 
ihe winter of 1890 and 1891. During this time com- 
plaints were made to Uhlig that it did not properly heat 
the building. On March 138, 1891, the cold air box re- 
ferred to was discovered to be on fire inside. It was broken 
open, the fire extinguished, the boards partly replaced and 
some galvanized iron also used ; in what manner does not 
appear. Barnum continued to nse the furnace, but imme- 
diately wrote Ublig, and Uhlig came to Loomis and an- 
other contract was entered into as follows: 
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“Toomis, Nes., March 20th, 1891. 

“Tt is hereby agreed to move and change the furnace of 
the Monitor hotel, and furnish all the necessary labor and 
materials which are necessary and needed to move said fur- 
nace further north, and furnish additional cold air boxes, 
so as to make same work in a satisfactory manner during 
winter weather; all this to be done free of expense to E. 
Barnum, with exceptions of hotel bill while here. 

“E. Barnum agrees to do all the needed excavating 
without expense to Max Uhlig, and agrees to take up his 
two notes of $97 and $130 at maturity. : 

“Max Uhlig agrees to do the work aforesaid, any time 
during the summer of 1891, whenever Mr. Barnum in- 
forms him that the excavating has been done. 

“Max UaLia. 
“®. Barnum.” 

On the morning of March 25th Barnum arose about 6- 
o’clock, went to the cellar, found a low fire in the furnace, 
shook out the ashes, put on coal and returne@ upstairs, A 
snow storm was then prevailing accompanied by a strong 
northeast wind. In about an hour smoke was discovered 
coming through a register. Barnum attempted to go down 
cellar, but found it so filled with smoke that it was impos- 
sible to enter. From the stairs, however, he could see a 
blaze at the base of the cold air box. The house with a 
portion of its contents was destroyed, 

The plaintiff in error contends that in order to make out 
a cause of action it was necessary for Barnum to prove 
that the farnace was not constructed ina skillful and work- 
manlike manner; that the fire broke out and was commu- 
nicated by reason of such improper construction and re- 
sulted from some latent defect in the apparatus itself and 
not to improper use thereof by Barnum. There can be no 
doubt of the general application of these propositions, but 
we think the evidence was such as to justify the jury in 
finding that such conditions existed. It is true that all the 
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expert testimony was to the effect that the mode of con- 
struction adopted was proper. But on the other hand it 
must strike any person of ordinary observation that the 
placing of wooden boxes within a few inches of a furnace 
intended to be kept hot isa hazardous proceeding. Whether 
the use of asbestos paper was a sufficient safeguard against 
communication of fire was debatable and a proper question 
for the jury. The evidence showed that this material 
would be destroyed by long exposure.to intense heat; that 
when heat was applied to it to a sufficient degrce it became 
incandescent. A witness for the defendant testified that if 
he had in his possession a piece of asbestos paper he could 
heat it to incandescence in the presence of the jury by ap- 
plying a match. There was no safeguard adopted to pre- 
vent fire on the inside of the box. We do not thiuk the 
jury was bound by the opinions of expert witnesses that 
‘the mode of construction adopted was usual and proper, as 
against their own judgment upon proof of the actual man- 
ner of construetion, and the fact that fires occurred not once 
but twice in this particular cold air box. 

As to the second proposition, we think it appears beyond 
question that the conflagration did originate at or near the 
base of this cold air box. The theory of the plaintiff was 
that the asbestos paper became overheated from radiation 
from the furnace and commuuicated to the wood. The 
theory of the defendant was that the other cold air box 
had been left open and the strong northeast wind blew the 
air into that in such a way as to force the hot air back into 
the box which ignited. But if the latter theory be ac- 
cepted, we still think the jury was justified in finding that 
the mode of construction was dangerous and that the fire 
occurred because of the manner of construction. 

As to the last part of this proposition, to-wit, that it 
should be made to appear that the fire resulted from some 
latent defect in the apparatus itself, and not to improper 
use by Barnum, we think as a matter of law there should 
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be a qualification in its statement. We regard the contract 
to construct the furnace in a workmanlike manner as re- 
quiring, so far as the element of safety is concerned, not 
that it should be safe however used, but that it should be 
so constructed as not to expose the building to danger from 
fire when the furnace was used by a person of ordinary 
prudence in the usual manner. There is some evidence 
tending to show that with the wind in the quarter in which 
it was on the morning of the fire, the openings into the 
cold air box, their valves, so to speak, were so arranged as 
to cause the air to take a reverse direction and after being 
heated to enter the box which took fire, and that-a different 
arrangement of these valves would have obviated the 
danger. But there is also evidence that Barnum had ar- 
ranged the valves in substantial accordance with instruc: 
tions given by Johnson, and that Johnson had once for 
Barnum’s benefit arranged these valves in the same manner 
when the wind was in the same quarter. It certainly can- 
not be said that Barnum did not act as a person of ordinary 
prudence in the management of the furnace if he managed 
it according to the directions of the persons who sold and 
constructed the furnace for him and instructed him in its. 
use. We think, therefore, that the jury was justified in 
finding that whether the fire originated from radiation from 
the outside or by hot air inside the air box, the air box had 
not beeu constructed in a workmanlike manner and that 
the fire originated because of such defect in construction 
and not from an improper and careless use of the furnace, 
so far as the manner of use was concerned. It is hardly 
contended that the agreement to construct the furnace in a 
workmanlike mauner did not require a reasonably safe con- 
struction as against the danger from fire. We certainly 
have no doubt on that point. 

It is argued that the contract of March 20, hereinbefore 
set out, operated to terminate all obligations under the 
former contract, superseded the same, and became the final 
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and complete expression of the obligations of the parties. 
But the evidence was that this contract was made because 
of Barnum’s complaining that the furnace did not properly 
heat the building; and it is evident, from a consideration of 
the circumstances and from inspection of the contracts, that 
that of March 20th was intended not to supersede the for- 
mer contract, which had been largely executed, but that it 
was supplementary thereto, and, except as expressly stated, 
was not intended to alter the terms of the old contract. So 
far as the direction of the verdict is concerned, we think it 
was sustained by the evidence. 

The defendant contends that the damages alleged and 
recovered were too remote. The general rule in such cases 
has been, perhaps, best stated by Baron Alderson in Hadley 
v. Baxendale, 9 Exch, [Eng.], 341. The familiar lan- 
guage of that case is as follows: ‘‘ Where two parties have 
made a contract which one of them has broken, the dam- 
ages which the other party ought to receive in respect of 
such breach of contract should be such as may fairly 
and reasonably be considered either arising naturally, 7. e., 
according to the usual course of things, from ‘such breach 
of contract itself, or such as may reasonably be supposed 
to have been in the contemplation of both parties, at the 
time they made the contract, as the probable result of the 
breach of it.” The principle of this case has been ap- 
proved several times in this state. (Sycamore Marsh Har- 
vester Mfg. Co. v. Sturm, 13 Neb., 210; Aultman v. Stout, 
15 Neb., 586; Deering v. Miller, 33 Neb., 654; Omaha 
Coal, Coke & Lime Co. v. Fay, 37 Neb., 68.) Certainly a 
natural and probable consequence of constructing a hot air 
furnace in an unworkmanlike manner, where the defective 
construction consists in placing wood without proper pro- 
tection in such a position as to become greatly heated, is 
the destruction by fire of the building in which the fur- 
nace is placed, and on this bare state of the case we would 
have no doubt that the jury was justified in finding that 
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the damage complained of arose naturally from the breach 
of contract and that it was in the contemplation of both 
parties as a probable result of the breach. But an element 
-eomes into this cage which rendered the broad application 
of the rule impossible. It will be remembered that two 
weeks before the fire destroying the building this cold air 
box had taken fire about at the point and very probably in 
the same manner as on thesecond occasion. Barnum knew 
of this fire, and in fact he himself extinguished it. He 
knew, therefore, that the furnace as then constructed was a 
source of danger. He made no repairs for the purpose of 
obviating the danger and continued to use the furnace prac- 
tically in the condition in which the first fire left it. 

In Haysler v. Owen, 61 Mo., 270, suit was brought for 
a portion of the price of a roof upon a livery stable. The 
defendant pleaded that the roof was constructed in an un- 
skillful and unworkmanlike manner, in consequence whereof 
it leaked and defendant’s hay was wet and his wall dam- 
aged. The court said: “If the defendant bad no knowl- 
edge of any defect in the roof at the time of the rains and 
the consequent injury, he would undoubtedly be entitled to 
recover to the extent of that damage; but if he did know 
that the roof was defective and not impervious to water, 
and he failed to protect himself when he might have done 
so at a trifling expense or by any reasonable exertions, he 
can recover nothing for the damages suffered in consequence 
of such failure.” 

In Oliver v. Hawley, 5 Neb., 439, defendant received 
from plaintiff certain flaxseed. The seed was not as con- 
tracted for, but contained a large proportion of mustard 
seed. The defendant discovered this fact before sowing, but 
nevertheless sowed the seed, and when the crop came up 
largely mustard, sought to recover from the plaintiff as 
damages the injury to his land on account of the foul seed 
and the damage to his crop thereby. The court said: “But 
I think no case can be found in which consequential dam- 
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ages have been recovered where a party, as in this case, had 
knowledge of the inferior character of the seed before sow- 
ing the same. In such case the party furnishing the seed 
is not liable for damages resulting to either crop or the 
land in consequence of the use of such inferior seed.” 

In Long v. Clapp, 15 Neb., 417, the action was for breach 
of warranty in the sale of sheep which, contrary to the 
warranty, were diseased. It was there held that in such 
case the party injured must make reasonable exertions to. 
render the injury as light as possible, and the opinion gives 
this as the reason for permitting him to recover the expense 
of performing such duty. The following language from 
Sutherland on Damages is there quoted with approval: 
“The law imposes upon a party injured from another’s 
breach of contract or tort the active duty of making rea- 
sonable exertions to render the injury as light as possible. 
If, by his negligence or willfulness, he allows the damages 
to be unnecessarily enhanced, the increased loss, that which 
was avoidable by the performance of his duty, falls upon 
him. This is a practical duty under a great variety of 
circumstances, and as the damages which are suffered by a 
failure to perform it are not recoverable, it is a duty of 
great importance. Where it exists, the labor or expense 
which its performance involves is chargeable to the party 
liable for the injury thus mitigated; in other words, the 
reasonable cost of the measures which the injured party is 
bound to take to lessen the damages, whether adopted or 
not, will measure the compensation the party injured can 
recover for: the injury, or the part of the injury, that such 
measures had or would have prevented.” 

In Omaha Coal, Coke & Lime Co. v. Fay, supra, where 
it was claimed that the lime sold for plastering a building 
was unfit for the purpose, it was held that the cost of re- 
plastering the building could not be recovered unless it was 
shown that the defect in the lime could not, by a person 
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accustomed to use such materials, be discovered before it 
was used in the building. 

In Loomer v. Thomas, 38 Neb., 277, it was held that if _ 
the party injured by another’s breach of contract by neg- 
ligence or willfulness allow his damages to be unnecessarily 
enhanced the consequent loss which was avoidable by the. 
performance of his duty, fall upon him. 

Indeed, the foregoing citation of authorities may be un- 
necessary. The rule stated is applied every day in the 
case of sales of articles purchasable upon the market. It 
is because of this rule that in such a case the damages for 
breach of contract to deliver are confined generally to the 
difference between the contract price and the market price. 
Because of the vendor’s failure to deliver, the vendee must 
not, if the article is readily purchasable upon the market, 
go without it and suffer the consequential damages; on the 
contrary, he must purchase the article upon the market and 
so avoid such consequences. In this case it was, therefore, 
the duty of Barnum, when he was apprised by the first 
fire of the existing danger, to cause the furnace to be re- 
paired in such a manner as to obviate the danger. Because 
this was his duty he could have recovered from Ublig the 
expense involved. If the repairs involved the temporary 
closing of the hotel he would probably have been entitled 
to have that fact considered in estimating his damages; but 
when with a knowledge of the danger he continued to use 
the furnace without repairs, or without the repairs neces~ 
sary to obviate the danger, he took the risk of fire and 
Uhlig is not responsible for the damages caused thereby. 
The only foundation in the evidence for substantial dam- 
ages is the destruction of the building and its contents, but 
we have held that there was sufficient evidence to establish 
a breach of contract and the plaintiff was therefore entitled 
to nominal damages against the defendant. (Mollyneaua v. 
Wittenberg, 39 Neb., 547.) The judgment will, therefore, 
be reversed unless, within twenty days, the defendant in 


596 


NEBRASKA REPORTS. [Von 43 


Mullen v. Morris. 


error file in this court a remittitur of all the judgment ex- 
cept five cents, in which case the judgment will be affirmed 
for that amount. 


JUDGMENT ACCORDINGLY, 


Barney MULLEN ET AL. V. CREIGHTON MorRIs, 


TRUSTEE. 


FILED FEBRUARY 5, 1895. No. 6059. 


4, Action on Bond: Pieapine. Held, That the petition states a 


cause of action. 


2. Principal and Surety. Where one signs as surety a bond, 


which in form is a joint obligation, upon condition that others 
are to sign the same with him, and it is delivered without the 
condition having been complied with, the instrument is invalid 
as to the one so signing as surety, unless the obligee, prior to the 
delivery, had no notice of such condition, or the surety, after 
signing, waived the condition. 


3. Bonds. Where sucha bond is delivered to the obligee without 


being executed by all the persons named in the body thereof as 
obligors it is sufficient to put the obligee upon inquiry, whether 
those who signed consented to its being delivered without the 
signatures of the others. 


4. Principal and Surety. Where a bond not signed by all the 


persons named in the body as obligors is delivered to the obligee, 
there is no presumption that the instrament was not to be con- 
sidered binding upon those signing until exeeuted by all the ob- 
ligors named in the body thereof. It is for those who executed 
it to show that they were not to be bound unless it was executed 
by the others. 


5. Contracts. An agreement by the creditors of an insolvent bank 


with thestockholders and officers thereof to discouut their claims 
against the bank ten per cent, to throw off all interest after a 
certain date, and to extend the time of payment of the claims for 
& definite period, is a sufficient consideration for a bond given to 
a trustee of such creditors by such stockholders and officers to 
secure the payment of the indebtedness of the bank. 
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6. Review: ASSIGNMENTS OF Error. An assignment in a peti- 
tion in error, “Errors of law occurring at the trial, excepted to 
at the time,’’ is too indefinite to secure a review of the rulings 
of the trial court on the admission or exclusion of testimony. 
Murphy v. Gould, 40 Neb., 728, followed. 


7. Bonds. In an action ona penal bond judgment may berecovered 
for the actual damages sustained, not exceeding the penalty of 
the bond and interest from the date of the breach of the condi- 
tions, less all the payments made by the obligors. 


8. Payment: PLEADING. Payment, to be available as a defense, 
must be pleaded. Whese payments are alleged in the petition 
and proved at the trial without objection, although denied by 
the answer, the defendant will be entitled to credit for such pay- 
ments. 


9. Action on Bond: Damaags. Held, That the damages assessed 
by the jury are excessive, 


Error from the district court of Richardson county. 
Tried below before Busu, J. 


The facts are stated in the opinion. 


E. W. Thomas, R. S. Molony, and J. H. Broady, for 


plaintiffs in error: 


The demurrer to the petition should have been sustained. 
(Cutler v. Roberts, 7 Neb., 4; Sharp v. United States, 4 
Watts [Pa.], 21; Fletcher v. Austin, 34 Am. Dec. [Vt.], 
698; 1 Wait, Actions & Defenses, 677.) ' 

The obligors are in the attitude of sureties with all rights 
of the latter. (Cady v. Smith, 12 Neb., 630; Patterson v. 
Wyomissing Mfg. Co., 40 Pa, St., 117; Hanson v. Don- 
kersley, 37 Mich., 184; Drinkwine v. City of Eau Clare, 
53 N. W. Rep. [ Wis.], 673; Brandt, Sureties, sec. 79.) 

The penal sum of twenty-five thousand dollars, named 
in the bond sued on, less the payments, was the maximum 
limit of liability of plaintiffs in error. (Fraser v. Little, 13 
Mich., 195; Spencer v. Perry, 18 Mich., 393; Copeland v. 
Cunningham, 63 Ala., 394; Freeman v. People, 54 IIL, 
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153; Carter v. Carter, 4 Am. Dec. [Conn.], 177; Warner 
v. Thurlo, 15 Mass., 154.) 


Isham Reavis and C. F. Reavis, also for plaintiffs in 
error: 


The bond, in legal effect, is the creation of a fund for 
the common benefit of all the creditors; and as no special 
mode is provided by statute for the enforcement of statu- 
tory and constitutional liability of stockholders of a broken 
bank for the debts of the same, the remedy is in equity 
and not at law, and no other remedy obtains in a suit on a 
bond like this, as it isan agreed liquidation of the aggre- 
gate liability of all the stockholders for the debts of the 
bank named. (Pollard v. Bajley, 20 Wall. (U. 8.], 520; 
Terry v. Little, 101 U. S., 216; Adills v. Scott, 99 U.S., 
25; Smith v. Huckabee, 53 Ala., 191; Jones vo. Jarman, 34 
Ark., 323; Peck v. Miller, 39 Mich., 594; Harris v. First 
Parish in Dorchester, 23 Pick. [Mass.], 112; Wetherbee v, 
Baker, 35 N. J. Eq., 501; Wright v. McCormack, 17 O. 
St., 86; Umsted v. Buskirk, 17 O. St., 1138; Brown v. Hitch- 
cock, 86 O. St., 667; Coleman v. White, 14 Wis., 700*; 
Eames v. Doris, 102 Ill., 350; Junesma v. Schuitler, 114 
Ill., 156.) 


Frank Martin and C. Gillespie, contra: 


The agreement to compromise was binding upon all 
creditors who signed it. (Lambert v. Shetler, 32 N. W. Rep. 
{Ta.], 425.) 

The stockholders who signed the bond are liable in this 
action for ninety per cent of the claims of the creditors, 
less the amount paid. The penalty fixed by the bond is 
not the limit of liability. (Clark v. Bush, 3 Cow. (N. Y.], 
151; Field, Damages, sec. 546; Foley v. McKeegan, 4 Ia., 
10; Sween v. Steele, 5 Ia., 352; Graham v. Bickham, 4 
Dall. [U. 8. ], 149; Stewart v. Carter, 4 Neb., 564; Sco- 
field v. Quinn, 55 N. W. Rep. [Minn.], 745; Waynick v. 
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Richmond, 11 Kan., 488; Dooley v. Watson, 1 Gray [Mass.}, 
414.) 


Norvat, C, J. 


The Farmers & Merchants Bank of Humboldt was in- 
corporated under the laws of this state in July, 1879, and 
thereafter was engaged in the business of banking at Hum- 
boldt until in June or July, 1889, when the bank closed 
and made an assignment for the benefit of its creditors. 
Creighton Morris was appointed assignee, who qualified as 
such, Negotiations were soon thereafter had between the 
officers and stockholders of the bank and the creditors for 
the purpose of effecting a settlement or compromise of the 
claims of the creditors. A proposition was finally made to 
the creditors to pay them 90 cents on the dollar of their 
‘claim within two years, the creditors to throw off all in- 
terest accruing after September 19, 1889. This proposition 
was favorably received by nearly all the persons who held 
claims against the bank. The following paper was pre- 
pared and presented to the creditors for their signature: 

“The undersigned, creditors of the Farmers & Mer- 
chants Bank of Humboldt, Nebraska, being desirous of 
effecting a compromise and settlement of all differences 
touching the liability of the several stockholders of said 
bank, hereby severally agree to discount the sum of ten 
{10) per cent from the face of each of our respective claims, 
as the same may be filed, proven, and allowed before the 
county court of Richardson county, Nebraska, and to for- 
bear the collection of interest accruing thereon after Sep- 
tember 19, 1889; provided the stockholders of said bank 
shall, on or before said 19th day of September, 1889, con- 
vey and assign unto Creigton Morris, receiver for said 
bank, all of the property held by them, or either of them, 
as trustees of said bank, and shail file with said county 
court a good and sufficient bond, conditioned that said 
stockhollers shall, on or before October 1, 1889, pay unto 
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the receiver appointed by the court for said bank the sum 
of twelve thousand two hundred ($12,200) dollars, and 
soon thereafter as all the assets in the hands of the receiver 
shall have been converted and disbursed, and within two 
(2) years thereafter, at farthest, shall pay unto the said re- 
ceiver such further sum of money as shall suffice to liqui- 
date, in full, all of the claims allowed by the court against 
such bank, without interest after September 19, and after 
deducting from the face of such claims a discount of ten 
(10) per cent as above provided. Dated this 13th day of 
August, 1889.” 

The foregoing instrument, after being signed by all the 

creditors of the bank excepting three or four, who refused 
‘to sign, was delivered to Creighton Morris, the assignee, 
and the following bond was also executed and delivered to 
said Morris: 

“Know all men by these presents, that we, W. W. Turk,. 
Barney Mullen, J. C. Furgus, Wm. N. Nims, A. L. Fry, 
R. A. Stewart, T. J. Frazier, A. R. Nims, and R. C. Lam- 
berton are held and firmly bound, jointly and severally,. 
unto Creighton Morris, receiver for the Farmers & Mer- 
chants Bank, of Humboldt, Nebraska, in the penal sum of 
twenty-five thousand dollars ($25,000), good and lawful 
money, for the payment of ‘which, well and truly to be 
made unto the said Creighton Morris, receiver, and to his 
successors, we jointly and severally bind ourselves, our: 
heirs, executors, and administrators. 

“Witness our hand and seals this twenty-fourth day of 
August, A. D. 1889. - 

“The conditions of this obligation are such, that whereas 
certain differences have existed between the creditors of 
the said Farmers & Merchants Bank and the stockholders 
of said bank touching the liability of such stockholders 
toward such creditors; and whereas one of the conditions 
of such compromise is that the stockholders of said Far- 
mers & Merchants Bank shall, on or before the first day of 
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October, 1889, pay unto the receiver appointed by the 
court for said bank the sam of twelve thousand two hun- 
dred dollars ($12,200), and, within ninety days after all 
the assets in the hands of the receiver or assignee shal} 
have been couverted and disbursed, shall pay unto said re- 
. ceiver such further sum of money as shall suffice to liqui- 
date in full all of the claims proven and allowed by the 
court against such bank without interest after the 19th day 
of September, 1889, deducting from the face of each said 
claim a discount of ten per cent, said amount of ninety 
per cent to be paid creditors net over and above the ex- 
penses of the assignee and the court proceedings. The en- 
tire amount of ninety per cent to be paid within two years. 
from October 1, 1889: 

“ Now, therefore, if said stockholders of the Farmers &. 
Merchants Bank aforesaid shall well and truly pay, or: 
cause to be paid, unto said receiver the said several sums 
of money at the times and in the manner herein above re- 
cited, these presents shall become null and void, otherwise 
to remain ip full force and effect. 

“Done in the county of Richardson and state of Ne- 
braska. 


“Ww. W. Torr. [SEAL. ] 
“Barney MuLLEN, [SEAL.] 
“J.C. FEercus. [SEAL. } 
“Wm. N. Nims. [SEAL. } 
«__. —_., [SEAL ] 
¢__. __., [SEAL. ] 
“T. J. Frazier, [SEAL. ] 
“A. R. Nias, [SEAL. ] 


“R. C. LamBerton. [sEAL.]” 
On the 12th day of January, 1892, this action was 
brought by the defendant in error for the use and benefit 
of, and as trustee for, the creditors of the bank upon the 
foregoing bond against each of the signers thereof. The 
return on the summons discloses that W. W. Turk, A. R. 
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Nims, and R. C. Lamberton were not served, and the first 
two named made no appearance in the cause. It is stated 
in the briefs filed that Lamberton appeared and filed a 
general demurrer; that the same was overruled, and he 
stood upon the demurrer. The record fails to show that 
he appeared in the action for any purpose, nor has he joined 
in the petition in error, although his counsel have filed for 
him a brief in this court. A brief statement of the issues 
made by the pleading will be necessary to an understand- 
ing of the questions presented for our consideration. 

The petition alleges, substantially, the incorporation of 
the bank; that it made an assignment for the benefit of its 
ereditors; that the defendants were incorporators and stock- 
holders of said bank; and that it, for more than a year 
prior to the incurring of the indebtedness from the bank to 
its creditors, had wholly failed to give the notice required 
by section 136 of chapter 16 of the Compiled Statutes ; 
that by reason thereof the stockholders were individually 
liable for the debts of the bank; that on the 24th day of 
August, 1889, a settlement and compromise was made be- 
tweeu the defendants and certain creditors of the bank, 
whose names are set forth in the petition, by which the 
latter should receive ninety cents on the dollar of their 
¢laims and the defendants were to have two years in which 
to pay the same. The petition sets out a copy of the 
paper signed by the creditors heretofore mentioned, to- 
gether with the names and amount due each of the persons 
signing the same; alleges that the proposition contained in 
said paper was accepted by the defendants, and, in consid- 
eration of said extension of time and the discount of ten 
per cent and interest said defendants executed and delivered 
to the plaintiff the bond set out above, and which is copied 
into, and made a part of, the petition, The petition further 
avers that the persons who signed said bond have paid the 
sum of $12,200 therein mentioned, and delivered to the 
plaiutiff the property held by them in trust as therein stip- 
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ulated ; that the total amount of the indebtedness of the 
bank to the parties for whom plaintiff brings this suit, as 
proved and allowed by the county court, was $45,470, 
and deducting therefrom ten per cent, Jeft the sum of 
$40,923.09 due on said bond; that plaintiff has received from 
all sources the sum of $21,370.94, including said sum of 
$12,200; that the assignee of said bank has converted all 
the assets of said bank into money and the proceeds arising 
therefrom are included in the above sum credited to the de- 
fendants; that there is still due said creditors, after de- 
ducting said ten per cent and allowing all credits, the sum 
of $19,552.15; that the defendants, stockholders and offi- 
cers of the bank, have failed and neglected to publish the 
notice of the incorporation of the bank as provided by sec- 
tions 130 and 131 of chapter 16 of the Compiled Statutes, 
but during the entire existence of the bank they omitted 
to publish the annual notice of the bank’s indebtedness as 
required by section 136 of said chapter; that the parties 
for whom this action was instituted have faithfully kept 
al] the stipulations in said bond which they were required 
to keep and perform. 

A motion to strike out of the petition, as redundant and 
irrelevant, the averments therein relating to the failure to 
give the notices of the indebtedness of the bank and of its 
incorporation was filed, which motion was overruled by 
the court, and an exception was entered upon the record. 

A demurrer to the petition was interposed on the follow- 
ing grounds: (1) That the petition does not state facts suffi- 
cient to constitute a cause of action; (2) that it does not 
appear there was a sufficient consideration for the bond 
sued upon; that said bond shows upon its face that it was 
never signed by the obligors therein named and that it was 
never completed or became a valid and binding obligation, 
The demurrer was overruled, and thereupon the defendant 
answered, denying all the averments of the petition not ex- 
pressly admitted ; admitted the incorporation of the bank ; 
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that it made an assignment; that the defendants owned 
stock in the bank, and that negotiations for a settlement 
were had between the stockholders and the creditors of the 
bank. The defendants further answering aver that they 
never received any dividends on their stock, nor did they 
take any part in the management or control of the busi- 
ness of the bank; that the defendant R. C. Lamberton 
was the cashier and sole manager; that the bond was ex- 
ecuted by the defendants with the understanding of all the 
parties, and upon the express condition that it should be 
signed by all the stockholders whose names are set out in 
the body of the instrument as obligors, and also that the 
paper signed by the creditors should be executed by all the 
creditors of the bank, and that the bond was not to be de- 
livered to the obligee therein named until it should be so: 
signed and executed; that said bond was never signed by 
R. A. Stewart and A. L. Fry, two of the stockholders 
mentioned in the body thereof, nor was the same ever de- 
livered ; that all the creditors of the bank did not sign the 
paper set ont in the petition; that four of them whose 
claims aggregate $13,000 refused so to do, but have brought 
separate actions to collect the amount of their claims from 
the defendants as stockholders merely; that the defend- 
ants, believing that all the stockholders had executed the 
bond, and that all the creditors had signed the other 
writing, paid to Creighton Morris, the assignee selected by 
the creditors, to be used by him in paying pro rata the 
claims against the bank, the sum of $——, and that two 
of the defendants whose names were given have paid said 
Morris for the same purpose the sum of $2,500 each. 

The reply denies every allegation in the answers not ex- 
pressly admitted; admits that two stockholders did not 
execute the bond, and that four creditors did not sign the 
other paper nor accept the terms of the compromise, and 
that they have brought suits against the stockholders as 
stated iu the petition; alleges that the defendants, with 
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knowledge that two of the stockholders and four of the 
creditors had not signed, and would not sign, and refused to 
be bound by the terms of the compromise, delivered the 
instrument sued on to the plaintiff, and then and there 
informed him they accepted the said proposition for a set- 
tlement and compromise, and that the bond should stand 
as the binding obligation of the defendants to all the cred- 
itors who had agreed to the terms of said compromise. 

A trial was had at the June term, 1892, which resulted 
in a verdict for the plaintiff for the sum of $19,552.15, 
This verdict the court set aside on motion of the de- 
fendants, and at the November term following there was a 
second trial with a verdict and judgment for the plaintiff 
in the sum of $21,148.75. The defendants have brought 
the same to this court for review. 

The first assignment of error relates to the overruling 
of the demurrer to the petition. The contention of coun- 
sel is that the petition is insufficient and fatally defective, 
in that the bond on which suit was brought shows on its face 
that it was intended to be executed by the nine persons 
named in the body thereof as principals, but that it was 
only executed by seven of them. It is argued by counsel 
for defendants that for this reason the bond was incomplete 
and invalid, and there can be no recovery against those 
who signed it. It is firmly established by the decisions 
that when one signs a joint bond as surety upon conditions 
that others are to sign the same with him, and it is deliv- 
ered without such condition being complied with, the bond 
cannot be enforced against the one so signing as surety, un- 
less the obligee had no notice of the condition, or it be es- 
tablished that the surety, after signing, waived the condi- 
tion. (Cutler v. Roberts, 7 Neb., 4; Sharp v. United States, 
4 Watts [Pa.], 21; Fletcher v. Austin, 11 Vt., 447; Hall 
v. Parker, 37 Mich., 590; Lovett v. Adams, 3 Wend. [N. 
Y.], 380; State v. Peper, 31 Ind., 76; People v. Bostwick, 
32 N. Y., 445.) It is equally well settled that when such 
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a bond is delivered to the obligee without being signed by 
all the persons named in the body thereof as obligors, 
it is sufficient to put the obligee upon inquiry whether those 
who signed consented to its being delivered without the 
signatures of the others, and to cliarge the obligee with 
notice, if such be the fact, that the person signing did so 
upon the condition that the others named should also sign. 
(Cutler v. Roberts, supra; State Bank v. Evans, 3 Greene 
[N. J.], 155; Sharp v. United States, 4 Watts [Pa.], 21; 
Clements v. Cassilly, 4 La. Ann., 280; City of Sacramento 
v. Dunlap, 14 Cal., 421; People v. Hartley, 21 Cal., 585; 
Wood v. Washburn, 2 Pick. [Mass,], 24; Bean v. Parker, 
17 Mass., 591.) 

Is there any presumption that such a bond is incomplete 
and unfinished, until executed by all the parties whose 
names appear in it as obligors? Upon this point the au- 
thorities are not harmonious. The following cases hold 
that no presumption arises that such a bond was not con- 
sidered as binding until the signatures of all the obligors 
named in the body have been obtained, but on the contrary 
its execution is deemed prima facie complete, and it is for 
the defendants to establish that they signed on the express 
condition that they were not to be bound until all the ob- 
ligors named in the instrument should sign: Dillon v. An- 
derson, 43 N. Y., 231; Parker v. Bradley, 2 Hill [N. Y.], 
584; Haskins v. Lombard, 4 Shep. [Me.]}, 140; Cutter v. 
Whittemore, 10 Mass., 442; Johnson v. Weatherwaz, 9 
Kan., 75; Johnson v. Baker, 4 Barn. & Ald. [Eng.], 440. 
Some of the authorities which hold that the presumption 
ig such instrument was not to be delivered until all had 
signed are: Sharp v. United States, supra; Clements v. Cass- 
ally, supra. We are inclined to the doctrine that the in- 
strument is prima facie binding. This presumption may 
be overcome by proof that such bond was not to be bind- 
ing upon the one who signed until the signatures of all 
have been attached. The bond under consideration in this 
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case is joint and several; all obligors are principals, there. 
being no sureties. Each obligor is separately liable, with- 
out the signatures of the others named in the instrument 
as obligors, unless at the time of the signing it was under- 
stood the signatures of all therein named should be ob- 
tained, and that the obligee had notice of the conditions 
imposed at the time of the delivery of the instrument. It 
appears from the allegations of the petition that the bond 
in suit was actually delivered to the obligee by the persons 
executing the same, and that they afterwards recognized 
the validity of the instrument by paying to the defendant 
in error $12,200, and by turning over to him the trust 
property in accordance with the stipulations of the obliga- 
tion, This is sufficient to show that the bond was deliv- 
ered unconditionally, without the additional signatures, by 
the plaintiffs in error, and they are bound by the terms of 
the undertaking. This principle is recognized by the au- 
thorities cited. (See, also, State v. Peck, 53 Me., 284.) 
True it is that the paper signed by the creditors was not ex- 
ecuted by all the creditors of the bank, and that four of them 
never signed the proposition of compromise; but that is not 
important, since it appears that it was delivered to and ac- 
cepted by the plaintiffs in error. The language of the in- 
strument is that “the undersigned, creditors of the Farmers 
_& Merchants Bank of Humboldt, being desirous of effect- 
ing a compromise and settlement of all differences touching 
the liability of the several stockholders of said bank, 
hereby severally agree,” etc. It is obvious that the offer 
of compromise was binding on the creditors who affixed 
their names thereto, notwitlistanding all the creditors did 
not sign it. (Lambert v. Shetler, 32 N. W. Rep. [Ta.], 424.) 
The objection to the petition that it does not appear that 
there was any consideration for the giving of the bond is 
_ without merit. It is alleged in the pleading, and recited 
in the bond, in effect, that the creditors of the bank dis- 
counted their claims to the extent of ten per cent, threw 
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off a portion of the interest, and extended the time of pay- 
ment of the indebtedness of the bank as an inducement to 
the stockholders to give the instrument declared upon. It 
requires no argument to,show that this was a sufficient 
consideration for the undertaking of the plaintiffs in error. 
The petition stated a cause of action, and the demurrer was 
properly overruled. 

The overruling of the motion to strike out certain alle- 
gations of the petition as redundant is made the basis of 
the second assignment in the petition in error, but as it is 
not relied upon in the briefs, this assignment will be deemed 
waived. (Gill v. Lydick, 40. Neb., 508; Glaze v. Parcel, 
40 Neb., 732.) 

Complaint is made in the brief filed of numerous decisions 
of the trial court on the admission of the testimony of several 
witnesses whose names are given. We cannot consider any 
of these rulings, because they are not sufficiently raised by 
the petition in error, The only assignment therein which 
could be construed as relating to the rulings just men- 
tioned is the sixth, which is in the following language: 
“Because of errors of Jaw occurring at the trial, excepted 
to at the time by the defendants below.” In Murphy v. 
Gould, 40 Neb., 728, an assignment in a petition in error, 
in substantially the same language, was held insufficient to 
‘secure a review of the rulings of the court below on the 
admission of testimony. We adhere to that decision. 

The next, and the most important question presented by 
the record for consideration is whether the penal sum of 
$25,000, named in the bond, is the maximum limit of the 
liability which the obligors assumed. The general rule de- 
ducible from the authorities in this country is that on the 
breach of a penal bond the obligee may recover his actual 
damages sustained, not exceeding the penalty named in the 
bond, or the penalty and interest, there being some conflict 
in the cases whether interest is allowable or not. (Fraser v. 


Little, 18 Mich., 195; Spencer v. Perry, 18 Mich., 393; 
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Freeman v. State, 54 Ill., 153; Copeland v. Cunningham, 
§3 Ala., 394; Carter v. Carter, 4 Day [Conn.], 30; War- 
ner v. Thurlo, 15 Mass., 158; Windham v. Coats, 8 Ala., 
285; Seamans v. White, 8 Ala., 656; Tyson v. Sanderson, 
45 Ala., 364; Woods v. Commonwealth for Pennington’s 
Heirs, 8 B. Mon. [Ky.], 112; New Haven Bank v. Mites, 
5 Conn, 587; King v. Brewer, 19 Ind., 267; Baisley v. 
Hoffman, 13-Pa. &t., 603; Farrar v. United States, 5 Pet. 
[U. 8.], 373.) Some decisions are to the effect that an ac- 
tion may be maintained on the covenants or stipulation in 
a bond between private parties, and that in such case the 
recovery is not limited to the penalty named, but the meas- 
ure of damages is the full amount of Joss sustained. (Sweem 
v, Steele, 5 Ia., 352; Graham v. Bickham, 4 Dall. [U. 8.], 
149; Waynick v. Richmond, 11 Kan., 488; Stewart v. No- 
ble, 1 Greene [Ta.], 26; Buckmaster v. Grundy, 1 Scam, 
[Ill.], 310.) In most of the cases where damages exceeding 
the penalty have been given there was an express covenant 
in the condition of the bond that the obligor must do or omit 
to do some particular act. While the writer is not entirely 
satisfied that the rule last stated should not obtain in this 
case, since there are no sureties upon the bond, but the ob- 
ligors are all principals, yet I yield to the rule supported 
by the weight of the authorities upon the question, and to 
the judgment of my associates. 

The case of Spencer v. Perry, supra, is much like the 
one at bar. That was an action upon a bond in the penal 
sum of $6,000, conditioned for the payment by the de- 
fendant of all the debts of the firm of Spencer & New- 
combe, and to indemnify the plaintiff, one of the firm, 
against such debts. Subsequent to the execution of the 
bond the defendant paid the debts of the firm to an amount 
exceeding the penalty of the bond. The court held there 
could be no recovery, since the voluntary payment by the 
defendant of the debts of the firm equal to the penalty 
was the satisfaction of the bond. Christiancy, J., in de- 

43 
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livering the opinion of the court, uses the following lan- 
guage: “We need express no opinion here upon official 
bonds, or those of executors, administrators, guardians, etc., 
which are regulated by special provisions of statute; but 
it is easy to see that these all stand upon grounds very dif- 
ferent from the bond in this case, or ordinary bonds inter 
partes, The obligation of officers, executors, etc., to pay 
over and account for money coming into their hands by 
virtue of their office is not created by the bond, but is im- 
posed by the law, and the bond is but a collateral security for 
the performance of a legal obligation not dependent upon 
ihe bond. In paying over and accounting for moneys, 
therefore, as required by law, the officer, executor, etc., is 
only performing a duty imposed upon him by the law, in- 
dependent of the bond. No amount of payments, there- 
fore, will prevent a recovery to the full extent of the penalty 
in case of a default to that amount. In other words, the 
bond applies only to the sum or sums for which the party 
is in defanlt, and not to sums which may have been paid 
over in the performance of official or legal obligation, not 
created by the bond. The present bond was a contract be- 
tween private parties, and one chief object of putting it in 
the form of a bond with a penalty must, according to the 
general understanding in such cases, be supposed to have 
been to fix the limit beyond which the liability of the de- 
fendant should not extend. Another object may have been 
to enable the obligee to enforce it by action of debt, instead 
of covenant. The legal effect of the bond, as to the ex- 
tent of liability, does not differ from that of a covenant, 
without a penalty, to pay the debts of the firm to an amount 
not exceeding six thousand dollars. If the parties had in- 
tended to provide for a liability to an indefinite extent, to 
be limited only by the amount of the debts of the firm, 
whatever they might be, the obvious mode of creating such 
a liability was by a covenant to that effect without a pen- 
alty, or by making the penalty of the bond so large as, in 
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any event, to exceed the debts, as the parties probably sup- 
posed they had done here.” 

Our conclusion is, not considering the question of inter- 
est, that the penalty is the limit of liability of the obligors 
for a breach of the conditions of the bond. As already 
stated, the decisions are not harmonious upon the proposi- 
tion of allowing interest beyond the penalty. The decided 
weight of authority sustains the doctrine that where the 
damages sustained exceed the penalty, interest may be re- 
covered from the time the condition of the bond was bro- 
ken, or the damages became due. (2 Sedgwick, Damages, 
sec. 678, and cases there cited; Sutherland, Damages, sec, 
478, and note 2.) The true principle—one supported by 
the better authorities, and which we adopt—is that interest 
is recoverable in this kind of an action. 

We will not review the instructions given and refused, 
because the assignment in the motion for a new trial relat- 
ing thereto is insufficient, the assignment of error being 
substantially the same as in Hiatt v. Kinkaid, 40 Neb., 
178. Objection is likewise made to certain instructions on 
the ground that they are not numbered. The point is prop- 
erly raised in the motion for a new trial and in the petition 
in error, but no exceptions were taken to the instructions 
on the ground that they were not numbered when read to 
the jury, hence the objection is waived. (Gibson v. Sulli- 
van, 18 Neb., 558.) 

It remains to be considered whether the damages assessed 
by the jury are excessive. The record shows that the 
amount of the claims of the creditors, as allowed by the 
county court, aggregated more than $45,000, without the 
discount of ten per cent stipulated in the bond, or over 
$40,000, after deducting the ten per cent. It further ap- 
pears, without conflict, that the defendants have made cash 
payments, after the bond was signed, and prior to the bring- 
ing of the suit, aggregating the sum of $13,200, less the 
amounts given as credit on account of the two claims we are 
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about tomention. There were transferred to the defendant 
in error the claim of William Nims against the bank of 
$2,533.42, and the claim of A. R. Nims of $3,607.22, There 
is a dispute in the testimony as to the amount of credit the 
plaintiffs in error were entitled to receive on account of 
the assigning and turning over of these twoclaims. Evi- 
dence was introduced by the defendant below conducing to 
show that they were to be allowed ninety per cent of the 
elaims. On the other hand, the testimony of Mr. Morris 
is to the effect that he was to give credit for enough above 
the sum of $9,500'in cash paid on October 1, 1889, to make 
up the $12,200 payment mentioned in the bond. As a re- 
viewing court, we cannot do otherwise than to regard the 
fact to be as testified to by Mr. Morris, although there is 
in the record ample evidence to have warranted the jury in 
finding that the plaintiffs in error were entitled to be al- 
lowed ninety per cent of these two claims. It also appears, 
‘without any dispute, that the sum of $800 was realized 
from Mr. Turk’s store property which was turned over by 
him to Mr. Morris to apply on the indebtedness of the 
bank, which, added to the $13,200, makes a total of 
$14,000. Considerable money was realized by the plaint~- 
iff below from the assets which came into his hands be- 
longing to the bank, but the amount thus received is not 
important, since the obligors are not entitled to have the 
same applied as a payment on the penalty. They obli- 
gated themselves in the sum of $25,000 to pay the trustee 
of the creditors $12,200 by a specified date and to dis- 
charge the indebtedness of the bank remaining after the 
assets in the hands of Mr. Morris were converted into 
money and disbursed. 

Objection has been made that payment is not an issue 
presented by the pleadings. There is no room to doubt 
that payment, to be available as a defense, must be pleaded, 
and, if denied, must be proved. (Clark v. Mullen, 16 Neb., 
481; Van Buskirk v. Chandler, 18 Neb., 584.) It will be 
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observed that the pleadings in this case regarding payment 
are in this condition: The petition avers, in effect, that the 
defendants have paid on the bond the suin of $12,200. 
This allegation is put in issue by the general denial in the 
answer. The answer avers that the defendants have paid 
$ , and that two certain of the defendants have each 
paid $2,500. These allegations are denied by the reply. 
The answer sufficiently pleads payment to the extent of 
$5,000 and no more; but as payment to the amount of 
$12,200 is set out in the petition, although denied by the 
answer, and as the evidence sustaining such averment was 
received without objection, the defendants should be per- 
mitted to avail themselves of the defense of payment to the 
extent of $12,200 only. The difference between this sum 
and $25,000, the penalty of the bond, is $12,800, for which 
sum, with seven per cent interest thereon from October 1, 
1891, the date of the breach of the conditions, until De- 
cember 13, 1892, the date of the verdict, or $13,875.18, is 
the measure of damages. The verdict is therefore excess- 
ive to the amount of $7,273.57. In case the defendant in 
error files with the clerk of this court, within forty days, 
a remittitur in the last named sum, the judgment will be 
affirmed for the sum of $13,875.18, with interest thereon 
from date of the verdict; otherwise it will be reversed, and 
the cause remanded for further proceedings in accordance 
with this opinion, 


JUDGMENT ACCORDINGLY. 


Joun H. Ercx v. Omaga Narionat Bank. 
FILED FEBRUARY 5, 1895. No. 7111. 


1. Error Proceedings: Questions Not RAIseD BY RECORD: 
AFFIRMANCE. Although the mere failure to file a motion for 
a new trial in the court below is not alone sufficient ground for 
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dismissing a petition in error, yet, where no such motion has 
been filed and no bill of exceptions has been settled and allowed, 
and it appears from an inspection of the record that the petition 
in error presents no question for review, on a motion to dismiss, 
the cause will be considered as submitted on the merits, and the 
judgment affirmed. 


2. Review: Excertion TO JUDGMENT. An exception to a final 
jadgment is unnecessary to a review of the cause. 


3. : PETITION IN Error. Alleged errors not assigned in the 
petition in error wil! be disregarded. 
4. : An assignment in the petition in error not relied 


upon in the briefs filed will be deemed waived. 


5. Summons: AMOUNT OF JUGNDMENT: WAIVER. The fact that a 
judgment exceeds the sum indorsed on the summons is unim- 
portant where the defendant has appeared and answered to the 
merits. 


Error from the district court of Douglas county. 
Tried below before HoPEWELL, J. 


Motioy to dismiss proceeding in error. Judgment below 
affirmed. 


George O. Calder, for the motion. 
Wharton & Baird, contra. 


Norvat, C. J. 


This action was instituted in the court below by the 
Omaha National Bank against John H. Evck, Christian 
Specht, and George E. Specht, to recover the amount al- 
leged to be due upon a promissory note executed by the 
defendants. Upon the trial the plaintiff below had judg- 
ment for the sum of $172.66, and the defendant Erck 
prosecuted a petition in error to this court, alleging the 
following grounds for reversal of the judgment: 

1, The court erred in admitting the evidence, 

2. The judgment is not sustained by sufficient evidence, 
for that it should have been rendered against said plaintiff 


Vou. 43] JANUARY TERM, 1895. 615 


Erck v. Omaha Nat. Bank. 


in error, if rendered at all, as surety on said note, and not 
as principal, 

3. The judgment is not supported by the pleadings. 

4, The court erred in refusing to grant a continuance to 
plaintiff in error when the cause was reached for trial. 

The defendant in error has filed a motion to dismiss the 
petition in error on the following grounds: 

1. No motion for a new trial was filed in the district 
court. 

2. No exception was taken to the judgment. 

3. The alleged errors assigned in the petition in error 
occurred during the trial of the cause, and should have 
been called to the attention of the court below by a motion 
for a new trial. 

4, The record discloses no error, and it is apparent that 
the cause was removed to this court for delay merely. 

5. No bill of exceptions has been settled and allowed, 
although more than five months have elapsed since the 
rising of the court at the term at which the trial was had. 

The case has been submitted upon said motion to dis- 
miss. None of the alleged errors assigned in the petition 
in error for a reversal were called to the attention of the 
trial court by a motion for a new trial. In fact no such 
motion was filed in the case, or presented to the district 
court, nor has any bill of exceptions been settled and al- 
lowed, hence no review of any of the assignments in the 
petition in error, except the third, conld be had. (Hesford 
v. Stone, 6 Neb., 380; Cruts v. Wray, 19 Neb., 581; Che- 
ney v. Wagner, 30 Neb., 262; Gaughran v. Crosby, 33 
Neb., 33; Jones v. Hayes, 36 Neb., 526; Upton v. Cady, 
38 Neb., 209; Shrimpton v. Kinn, 39 Neb., 779.) It has 
been held, in at least three of the cases cited above, that 
the mere failure to filea motion for a new trial is not of 
itself sufficient ground for dismissing the petition in error ; 
and so, too, error proceedings will not be dismissed alone 
because there is no bill of exceptions in the case. The 


° 
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second point in the motion to dismiss is insufficient, for 
the reason no exception is necessary to a final judgment. 
(Cheney v. Wagner, supra, and cases there cited.) 

It is obvious from an examination of the petition in 
error, record, and a brief filed by the plaintiff on the. 
merits that the proceeding was instituted in this court 
solely for delay. The cause will be regarded submitted on 
the merits. (Upton v. Cady, supra.) 

There being no motion for a new trial, or bill of excep- 
tions, the only assignment which can be considered is the 
third, namely, the jadgment is not supported by the plead- 
ings. This point not being relied upon or discussed in the 
brief filed, must be deemed waived. (Glaze v. Parcel, 40 
Neb., 732.) 

But one question is argued in the brief, and that is, the 
judgment was rendered for a larger sum than was indorsed 
on the summons. This point is not raised by the petition 
in error or by the record. A copy of the summons is not: 
before us. Besides, the plaintiff in error made a general ap- 
pearance in the court below and filed an answer. There- 
fore, the fact, if it be a fact, that the judgment exceeded. 
the indorsement on the summons is of no importance. It 
is only where a defendant fails to appear that judgment 
cannot be rendered against him for a larger sum than the 
amount indorsed on the summons, (Code, sec. 64; Crowell’ 
v. Galloway, 3 Neb., 215; McKay v. Hinman, 13 Neb., 
33.) The judgment is 

; AFFIRMED. 
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Florence L. Moore v. Eart, E. McCoL_um rT al 
FILeD FEBRUARY 5, 1895. No. 5952. 


1. A motion to dismiss a cause out of this court for want of prose- 
cution, in order to be of any avail, must be presented before the 
final submission of the case upon the merits. | 


2. Where no brief has been filed by either party, and the cause, 
is submitted without oral argument, the judgment, if it con- 
forms to the pleadings and evidence, will be affirmed. (Phenia- 
Ins. Co. v. Reams, 37 Neb., 423; Brown v. Dunn, 38 Neb., 52; 
Langdon v. Campbell, 43 Neb., 67.) 


Error from the district court of Douglas county. Tried. 
below before HOPEWELL, J. 


A. S. Churchill, for plaintiff in error. 


De France & Richardson, Winfield S. Strawn, and Curtis: 
& Shields, contra. 


Norvat, C. J. 


At the present term a motion was submitted by the de-- 
fendants in error to dismiss the petition in error for want 
of prosecution. This cause was submitted for decisiow 
upon its merits at the September term, 1893, without briefs. 
or oral argument. The motion to dismiss, therefore, comes 
too late. Such a motion, to be of avy avail, must be pre-- 
sented before the fina] submission of the cause upon the 
merits, 

- No brief having been filed by either party, and the judg- 
ment conforming to the pleadings aud evidence, it is ac- 
cordingly affirmed. (Phenix Ins. Co. v. Reams, 37 Neb., 
423 ; Brown v. Dunn, 38 Neb.,52; Damon v. City of Omaha, 
38 Neb., 583; Langdon v. Campbell, 43 Neb., 67.) 


JUDGMENT AFFIRMED. 
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Arcuig A, Scort, APPELLANT, v. CHARLES H. Rou- 
MAN ET AL., APPELLEES, 


FILED FEBRUARY 5, 1895. No. 7178. 


1. Docket Entry of Judgment in County Court. It is not 
essential to the validity of a judgment rendered by a county 
court that it be entered upon the docket in the judge’s own 
handwriting, or that it be attested by his signature. If the judg- 
meut actually rendered is spresd upon the county court records 
under the direction and supervision of the judge it is sufficient. 


2. Garnishment: JupamentT. A judgment debtor is liable to the 
process of garnishment, when the two actions are brought in the 
same court, hut not otherwise. 


A judgment of the district court of this state 
cannot be reached by garnishment proceedings before the county 
court, 


‘APPEAL from the district court of Lancaster county, 
Heard below before Hatt, J. 


See opinion for statement of the case. 


A. G. Greenlee, for appellant: 


A judgment debtor can be held as garnishee. (Skipper 
». Foster, 29 Ala, 3380; Osborn v, Cloud, 23 Ta., 104; 
Gamble v. Central Railroad & Banking Co., 80 Ga., 595; 
McBride v. Fallon, 65 Cal., 301; Wehle v. Conner; 83 N. 
Y., 2381; Oppenheimer v. Marr, 31 Neb., 811.) 

All reasons for a rule that the garnishment of a judgment 
in a different court cannot be permitted, as laid down in some 
of the older authorities, vanish when applied to this case 
or to any similar case under our procedure, and the policy 
of the Jaw which demands that all the property of.a debtor 
not exempt shall be applied to the payment of his debts 
should be permitted to decide this case. (Luton v. Hoehn, 
72 Iil., 81; Drake, Attachment & Garnishment, sec. 623; 
Wood v. Lake, 13 Wis., 94; Waples, Attachment, 597.) 
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Not only are all the reasons in favor of the validity of 
this garnishment, but the weight of authority, and es- 
pecially of the more recent authority, is upon the side 
of the appellant. (Jones v. New York & Erie R. Co, 1 
Grant [Pa.], 457; Fithian v. New York & Erie RB. Co., 
31 Pa. St., 114; Spicer v. Spicer, 23 Vt., 678; Luton v. 
Hoehn, 72 Ill, 81; Allen v. Watt, 79 Ill., 284; Blake 
v, Adams, 64 N. H., 86; Trombly v. Clark, 13 Vt., 118.) 

The signature of the judge is not necessary to the validity 
of a judgment. (Black, Judgments, sec. 109; Fontaine v. 
Hudson, 93 Mo., 62; Crim v. Kessing, 26 Pac. Rep. [Cal.], 
1074; Platte County v. Marshall, 10 Mo., 345; California 
S, R. Co. v, Southern P. R. Co., 7 Pac. Rep. [Cal.], 123 ; 
French v. Pease, 10 Kan., 51; Rollins v. Henry, 78 N. 
Car., 842: Keener v. Goodson, 89 N. Car., 273; Osburn v. 
State, 7 O., 212; Childs v. McChesney, 20 Ia., 431; Lock- 
hart v. State, 22S. W. Rep. [Tex.], 413; Sullivan Savings 
Institution v. Clark, 12 Neb., 579.) 

The garnishmeut cannot be cut off by a subsequent as- 
sigument of the judgment. (Downer v. South Royalton 
Bank, 39 Vt., 25; De La Vergne v. Evertson, 1 Paige Ch. 
{N. Y.], 181; Thompson v. Jones, 53 Hun [N. Y.], 268; 
Coax v. Palmer, 60 Miss., 793; Wright v. Levy, 12 Cal., 
257; Mitchell v. Hockett, 25 Cal., 538; Clarke v. Hogeman, 
13 W. Va., 718; Ives v. Addison, 39 Kan., 172.) 


Webster, Rose & Fisherdick, Daniel F. Osgood, Abbott 
.& Abbotl, and Thomas Ryan, contra. 


Norvat, C. J. 


This suit was instituted in the district court of Lancaster 
county by the appellant to determine the rights of the re- 
spective parties to certain moneys which had been paid by 
Jolin Fitzgerald to the clerk of said court in satisfaction of 
a judgment which had theretofore been rendered therein in 
a cause wherein one John Lanham was plaintiff, and said 
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Fitzgerald was defendant. Issues were formed, and upon 
the trial, the court made the following findings of fact: 

“J. That in an action then pending in this court, be- 
tween John Lanham as plaintiff, and John Fitzgerald as 
defendant, for recovery of money alleged to be due the 
plaintiff Lanham from defendant Fitzgerald, on a contract 
in writing, the jury on the 25th day of February, 1893, 
returned a verdict in favor of Lanham, and assessing the 
amount of his recovery at the sum of $1,108.18. To which 
finding the defendants except. 

“2, That Fitzgerald filed a motion for a new trial, which 
was on the Ist day of April, 1893, overruled, and on that 
day the court entered judgment on said verdict in favor of 
Lapnham for amount therein stated. 

“3. That on the Ist day of April, 1893, Webster, Rose 
& Fisherdick, defendants, filed in this court, notice of claim 
of lien on said judgment for $390, their fee as arene 
for Lanham in said suit. 

“4, That on the 17th day of April, 1893, Abbott & 
Abbott, defendants, filed in this court their notice of claim 
of lien on said judgment for $250 their fees as attorneys 
for Lanham in said court. 

“5, That on the 10th day of April, 1893, the defendant 
C. H. Rohman filed in this court an assigument of said 
judgment by Lanham to him, by its terms, however, sub- 
ject to the liens of the above named attorneys in findings 
three and four. 

“6, That on the 25th day of February, 1893, in the 
cases of Archie A. Scott v. John Lanham, and Perry 8S. 
Chapman v. John Lanham, in the county court of Lan- 
caster county, wherein judgments had theretofore been had, 
and executions returned unsatisfied, affidavits in garnish- 
ment were therein filed, on which issued summonses against 
John Fitzgerald, garnishee, and same were served on him 
on the 27th day of February, 1893. 

“7, That Fitzgerald, on March 14, 1893, made answer 
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in said cases as garnishee, setting up the said verdict in 
Lanham’s favor against him; that no judgment had yet 
been rendered thereon; that if judgment thereon should 
be entered and not reversed or otherwise vacated, he would 
be indebted in some amount to Lanham, and asked that a 
hearing on his answer be continued until it is determined 
whether or not he, as garnishee, is indebted to Laubam ; 
whereupon the county judge entered an order continuing 
the further answer of the garnishee until April 15, 1893. 

“8, That on the 15th day of April, 1893, Fitzgerald 
made further answer in said causes in the county court, 
setting up that judgment in said district court had been 
rendered in favor of Lanham for $1,018.18 against him, 
that it was unpaid, still owed by him, and that it had been 
stayed for nine months from April 1, 1893; that subse- 
quent to the service of notice of garnishment upon him, 
the said judgment had been assigned to said Rohman sub- 
ject to said liens of Webster, Rose & Fisherdick and Ab- 
bott & Abbott, and that when said notice was so served, 
and at the time of his former answer, he had no notice of 
any attorney’s lien on said judgment. 

“9, That on the 25th day of April, 1893, orders issued 
on said answers of Fitzgerald from the county court, com- 
manding him to pay into said court on January 1, 1894, 
to be applied on the judgment of Scott against Lanham, 
the sum of $314.30, with seven per cent interest thereon 
from the 6th day of December, 1890, and also $16.65 costs . 
of suit; and commanding him to pay into said county 
court at the same time, to be applied on judgment of Chap- 
man against Lanham, $86.50, with seven per cent interest 
from the 17th day of January, 1891, and $16 costs of 
suit. 

“10. That plaintiff Scott is the owner and holder of the 
Chapman judgment. 

“11, That on the 16th day of December, 1893, Fitz- 
gerald paid into this court the sum of $1,060.10, being 
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said judgment, $1,018.18, with seven per cent interest 
thereon from April 1, 1893, where the same now remains 
in the hands of the clerk. 

“12. That the assignment by Lanham to Rohman was 
for a valuable consideration. Plaintiff excepts to said 
twelfth finding of fact. 

“13. The court further finds that there appears in docket 
18, page 60, of the county judge’s docket ‘of Lancaster 
county, state of Nebraska, an entry bearing date November 
5, 1890, in a case entitled ‘Archie A. Scott v. John Lan- 
ham ;’ that the court finds that there is due the plaintiff, 
from the defendant, the sum of $314.30, and it is therefore 
considered and adjudged that the plaintiff recover from the 
defendant the sum of $314.30, and the costs of this action, 
taxed at $6.45; and the court finds that said entry is 
not in the handwriting of the then county judge, nor is it 
signed by the then county judge, or by any county judge, 
but the court finds it is in the handwriting of C. Y. Long, 
who was employed in the county judge’s office for the 
purpose of writing up its records. The court further finds 
that the minutes of the court in the term calendar upon 
which said judgment purports to have been rendered, was 
in the handwriting of the then county judge. To the 
thirteenth finding of fact the plaintiff duly excepts.” 

The court found as conclusions of law: 

“1, That there is no valid judgment in the county court 
in the case of Archie A. Scott v. Joho Lanham on which 
to base proceedings in garnishment. Plaintiff excepts to 
said first conclusion of law. 

“2, That the judgment in the case of P.S. Chapman 
yv. John Lanham in said county court is valid. 

“3. That the proceedings in garnishment in the county 
court of Lancaster county, wherein the garnishee is a judg- 
ment debtor in an action in the district court of Lancaster 
county, and the order of the county court on said judg- 
ment debtor to pay into said county court a portion of the 
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debt due from said garnishee on said judgment in the dis- 
trict court, are wholly void and against Jaw. Plaintiff 
excepts to said third conclusion of law. 

“4, That of said $1,069.10 defendants Webster, Rose & 
Fisherdick are entitled to $390, to be first paid therefrom ; 
that defendants Abbot & Abbot are entitled to be paid next 
from said fund the sum of $250, and the balance of 
$429.10 belongs to the defendant Chas. H. Rohman, as 
assignee of John Lanham, and the clerk is ordered to pay 
the same to him; that upon payment of said sums the said 
defendants shall release and the clerk of this court shall 
satisfy and discharge of record the said judgment in favor 
of John Lanham against John Fitzgerald. To so much 
of said fourth conclusion of law as gives said judgment 
fund to said defendants the plaintiff duly excepts. 

“5, That plaintiff pay the costs of this action. Plaint- 
iff excepts.” 

A decree was entered ordering the clerk of the district 
fourt to pay out of the funds in his hands, first, to the de- 
fendants Webster, Rose & Fisherdick, the sum of $390; 
second, to the defendants Abbot & Abbot, the sum of $250, 
and the balance of said funds, amounting to the sum of 
$429, to the defendant Chas. H. Rohman, as assignee of 
the defendant Johu Lanham; and upon the payment of 
the said several sums that said Webster, Rose & Fisher- 
dick, Abbott & Abbott, and Chas. H. Rohman were or- 
dered to release their respective liens upon the said judg- 
ment in favor of Lanham and against Fitzgerald, and the 
clerk of the district court was ordered to satisfy and release 
of record said judgment. The plaintiff appeals. 

It is stipulated by the parties that the facts in the case 
are as found by the trial eourt, with the following excep- 
tions: 

“1, The assignment mentioned in the fifth finding was 
made for the purpose of indemnifying said Rohman against 
loss upon a contractor’s bond, which he had theretofore, 
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to-wit, on the day of February, 1891, signed for the 
said Lanham, as contractor; that at the time said assign- 
ment of judgment was made said Rohman did not incur any 
additional liability, and did not surrender any security or 
indemnity of any kind whatsoever theretofore held by him. 
There were, however, claims of various parties made 
against the said Rohman, seeking to hold him liable upon 
said bond, and certain of said claims are now in suit in the 
district court of Lancaster county, pending there upon ap- 
peal from the county court of said county, judgment hav- 
ing been rendered against him in the court below. 

“2. The judgment in favor of said Lanham and against 
Fitzgerald, mentioned in these findings, was paid in for 
Fitzgerald by Charles McGlave, a clerk in the office of the 
said Fitzgerald, without the knowledge of Fitzgerald. The 
said McGlave, at the time he paid said debt, did not know 
that said judgoient had been garnished. The said McGlave, 
however, had authority by virtue of his employment to pay 
said money into court, and did so for the purpose of sati8- 
fying the said judgment and relieving the real estate of 
‘said Fitzgerald from the lien thereby created, in order that 
the said Fitzgerald might procure a loan which the said 
Fitzgerald was at that time negotiating. 

“3, That defendant Lanham is insolvent.” 

It is urged that the judgment in the case of Archie A. 
Scott v. John Lanham is invalid, because the entry thereof 
in the county judge’s docket is not in the handwriting of 
the then county judge of Lancaster county, and is not at- 
tested by his signature. The question raised by the record, 
so far as we are advised, is now for the first time presented 
to this court for decision, and we have given the subject 
such consideration as the time at our disposal will permit. 
Section 34,chapter 20, Compiled Statutes, provides: “Every 
record made in any probate court, excepting original orders, 
judgments, and decrees thereof, shall have attached thereto 
a certificate signed by the judge of such court, showing the 
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date of such record and the county in which the same is 
made, and it shall not be necessary to call such judge or his 
successor in office to provesuch record so certified. And in 
any cause, matter, or proceeding in which the probate court 
or probate judge has jurisdiction, and is required to make 
a record not provided for in this chapter, such record shall 
be certified in the same way and with like effect as afore- 
said.” It certainly cannot be maiutained, with any degree 
of success, that the quoted provision requires the county 
judge to sign judgments in his docket to make them valid. 
On the contrary, original orders, judgments, and decrees 
in said court are expressly excepted from the provisions of 
the statute quoted requiring that the signature or certificate 
of the county judge should be appended asa verification of 
every record made by him. Section 31 of said chapter 20 
declares: “The probate judge shall keep a docket in which 
all his proceedings in civil actions shall be entered in like 
manner, as near as may be, as the proceedings before jus- 
tices of the peace in civil actions; and the provisions of 
this code relating to justices’ docket shall, as near as may 
be, apply to the docket of the probate judge.” Section 
1086 of the Code of Civil Procedure requires every justice 
to keep a docket, and directs what matters shall be entered 
therein, but it contains no provision, nor have we been able 
to find any statute, and none has been cited by counsel, 
which in express terms makes it necessary for either a 
county judge, or a justice of the peace, to sign judgments 
entered in his docket. The absence of the signature of the 
county judge to a judgment, or the record in which the 
same is entered, is not fatal. (Daniels v. Thompson, 48 Ill. 
App., 393; Lythgoe v. Lythgoe, 26 N. Y. Sup., 1063.) 
Our attention has been called to section 447 of the Code 
of Civil Procedure, which reads as follows: ‘When the 
judicial acts or other proceedings of any court have not 
een: regularly brought up and recorded by the clerk 
thereof, such court shall cause the same to be made up and 
44 
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recorded within such time as it may direct. When they 
are made up and upon examination found to be correct, the 
presiding judge of such court shall subscribe the same.” 
This statute relates to records of the several district courts 
of the state, and contemplates that judgments transcribed 
upon the journal of such court shall be signed by the pre- 
siding judge. Assuming for the purposes of this case, 
without deciding the point, that section 447 is applicable to 
the county and justices’ courts, it does not follow that the 
judgment of Scott v. Lanham is void because it is not at- 
tested by the signature of the county judge. The provi- 
sion of said section concerning the signing of the record 
by the judge is not mandatory, but directory merely, anda 
non-compliance with the statute does not invalidate a judg- 
ment pronounced by the court and duly entered upon the 
journal. Similar statutes have generally been held to be 
directory only, and that the omission of the judge’s signa- 
ture does not vitiate the judgment. (Freeman, Judgments, 
sec. 50e; Black, Judgments, sec. 109; Vanjleet v. Phillips, 
11 Ta., 560; Childs v. McChesney, 20 Ia., 4384; Traer 
Brothers v. Whitman, 56 Ia., 445; Osburn v, State, 7 O., 
212; Plaite County v. Marshall, 10 Mo., 346; Rollins v. 
Henry, 78 N. Car., 342; Keener v. Goodson, 89 N. Car., 
273; Fontaine v, Hudson, 5 S. W. Rep. [Mo.], 692; 
Lockhart v. State, 22 8. W. Rep. [Tex.], 413; French v. 
Pease, 10 Kan., 51.) In Foutz v. Mann, 15 Neb., 172, it 
was held that the failure of the judge to sign a decree of 
foreclosure does not render it illegal or void. The enter- 
ing of the judgment on the docket of the county court was 
not in the handwriting of the county judge, but of one 
Long, who was employed in the county judge’s office for 
the purpose of writing up the records of the court. This 
fact does not render the judgment void. We have been 
unable to find any legislative enactment which requires 
that the records of the county court shall be in the hand- 
writing of the judge of the court. If they are made up 
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by some other person, under the direction and supervisiow 
of the judge, it will be sufficient. The judgment in ques- 
tien appears on the docket of the county court. It was 
entered there in accordance with the minutes made by the 
county judge in his own haudwriting in the term calendar. 
The presumption is that the judgment entered by Long 
was directed and authorized by the judge. This presump- 
tion is strengthened by the fact that subsequent to the tran- 
scribing of the judgment execution had been granted by 
the judge and summons in garnishment issued. In fact it 
is not contended that the judgment entered upon the docket 
was not the one actually pronounced by the court, It fol- 
lows from the foregoing considerations that the objectious 
made by the appellees to the judgment in favor of Scott 
against Lanham cannot be sustained, and that the district. 
court erred in its first conclusion of law, in holding said 
judgment invalid. 

We will next consider whether the proceedings in gar~ 
nishment against Fitzgerald are valid and binding. The 
record discloses that the indebtedness of Fitzgerald to Lan- 
ham had been reduced to judgment. The first question 
therefore presented is whether a jndgment debtor can be 
garnished. Section 212 of the Code provides: “ An order 
of attachment binds the property attached from the time 
of service, and the garnishee shall be liable to the plaintiff 
in attachment for all property, moneys, and credits in his 
hands, or due from him to the defendant, from the time he 
is served with the written notice mentioned in section two 
hundred and seven.” By section 221 of the Code the gar- 
nishee is required to “appear and answer under oath all 
the questions put to him touching the property of every 
description and credits of the defendants in his possession 
or under his control, aud he shall disclose truly the amount 
owing by him to the defendant whether dne or not, and 
in case of a corporation, any stock therein held by or for 
the benefit of the defendant, at or after the service of no- 
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tice.’ Section 224 reads as follows: “If the garnishee 
appear and answer, and it is discovered on his examination 
that at or after the service of the order of attachment and 
notice upon him he was possessed of any property of the 
defendant, or was indebted to him, the court may order the 
delivery of such property and the payment of the amount 
owing by the garnishee into the court; or the court may 
permit the garnishee to retain the property or the amount 
owing, upon the execution of an undertaking to the plaint- 
iff by one or more sufficient sureties, to the effect that the 
amount shall be paid, or the property forthcoming, as the 
court may direct.” It is very evident that the foregoing 
provisions are sufficiently broad to cover debts reduced to 
judgment, and that a judgment debtor is liable to the 
process of garnishment in a suit against the judgment 
creditor. The statute is susceptible of no other reasonable 
construction. It does not exempt any credit of any kind 
whatever. The decided weight of the decisions in this 
country lays down the broad doctrine that a judgment 
debtor may be garnished, and we so hold the law to be in 
this state. (Osborne v.Cloud, 23 Ia., 105; Gamble v. Cen- 
tral R. & B. Co., 80 Ga., 595; Wood v. Lake, 13 Wis., 
94; Keith v. Harris, 9 Kan., 387; Skipper v. Foster, 29 
Ala., 330; 8 Am. & Eng. Ency. Law, 1169; Drake, At- 
tachment [7th ed.], sec. 622.) 

The question presented by the record to be determined is 
whether a judgment debtor in the district court of this state 
is liable to garnishment proceedings issued out of the 
county court. There is an irreconcilable conflict in the au- 
thorities bearing upon the subject. Some decisions are to 
be found in the books which assert that a judgment debtor 
in one court may be garnished on process issued out of 
another court. (Luton v. Hoehn, 72 Tll., 81; Allen v. Wait, 
79 Ill., 284; Jones v. New York & HE. R. Co., 1 Grant’s 
Cases [Pa.], 457 ; Gager v. Watson, 11 Conn., 168.) The 
majority of the cases, and the more recent decisions, sus- 
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tain the doctrine that a debt reduced to a judgment is 
liable to garnishment when the process of garnishment is- 
sues from the same court, but not otherwise. (Drake, At- 
tacliment, sec. 625; Waples, Attachment & Garnishment 
[1sted.], 596; Wallace v. McConnell,13 Pet. [U.8.], 136; 
Thomas v. Wooldridge, 2 Wood [U.S.], 667; Henry v. Gold 
Park Mining Co., 8 McCreary [U.8.], 70; Franklin v. 
Ward, 3 Mason [U. 8.], 186; American Bank v. Snow, 
9 R. I., 11; Burrill v. Letson, 2 Spears [N. Car.], 318; 
American Bank v. Rollins, 99 Mass., 313 ; Perkins v. Guy, 
2 Mont., 16.) In Drake, Attachment, section 625, it is 
said: “ However strongly these reasons apply tothe case of 
a garnishment of the judgment debtor in the same court in 
which the judgment was rendered, their force is lost when 
the judgment is in one courtand the garnishment in an- 
other. There a new question springs up, growing out of 
the conflict of jurisdiction which at once takes place. Upon 
what ground can one court assume to nullify in this indi- 
rect manner the judgments of another? Clearly, the at- 
tempt would be absurd, especially where the two courts 
were of different jurisdictions or existed under different 
governments. Take, for example, the case of a court of 
law attempting to arrest the execution of a decree of a 
court of equity for the payment of money, by garnishing 
the defendant; or that of a state court so interfering with a 
judgment of a federal court, or vice versa; it is not to be 
supposed that, in either case, the court rendering the judg- 
ment or decree would or should tolerate so violent an en- 
croachment on its prerogatives and jurisdiction.” Waples, 
in his valuable work on Attachment & Garnislment 
[1st ed.], 596, says: “It has long been a mooted question 
whether a judgment debtor can be garnished. It may be 
considered under two aspects: First, in relation to the judg- 
ment debtor; and, secondly, in relation to the court ren- 
dering the judgment. So far as the former is concerned, 
there is no reason why he should not be garnished and the 
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judgment debt attached in his hands in the suit against the 
judgment creditor. He has no cause of complaint when 
he gets acquittance by paying to another under judicial 
order what he would otherwise be obliged to pay to his im- 
mediate creditor. He would have cause to complain should 
he be made to pay ata time when such payment would 
give him no acquittance, or under circumstances which 
would give him no relief from the judgment. If the judg- 
ment against him is ina foreign court or in any court other 
than that in which he is garnished, he should be discharged 
upon disclosing the existence of the judgment. This leads 
to the consideration of the question in relation to the court 
rendering the judgment. The court, being possessed of ju- 
risdiction, has the exclusive right of effectuating its decree by 
execution. No other equal tribunal can step before it and 
say that the judgment debtor must pay to some other per- 
son other than the judgment creditor, without interfering 
with the jurisdictional power to execute the judgment ren- 
dered. If, however, the attachment suit is brought in the 
same court that rendered the judgment, there would be no 
clash of jurisdiction should the attaching creditor be sub- 
rogated to the right of the judgment creditor in a suit 
against the latter. * * * There has been some appar- 
eut conflict of opinion upon the question of liability, but 
nearly all, if not quite all, can be reconciled on the com- 
mou ground that a judgment debt may be attached and the 
judgment debtor garnished in an attachment suit pending 
against the judgment creditor when it can be done without 
clash of jurisdiction and without subjecting or endangering 
the garnishee to double payment; and that such debt 
cannot be attached when such conflict or injustice would re- 
sult.” In Michigan it has been held that a judgment re- 
covered before one justice of the peace is not subject to pro- 
ceedings in garnishment before another justice. (Sievers v. 
Woodburn Sarven Wheel Co.,43 Mich., 275; Noyes v. Fos- 
ter, 48 Mich., 273; Ouster v. White, 49 Mich., 262.) It 
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has likewise been decided that a judgment obtained in the 
circuit court of a state cannot be garnished before a justice 
of the peace. (Clodfelter v. Cox, 33 Tenn., 330.) To allow 
a judgment to be garnished in a court other than the one 
in which it was rendered would subject the debtor to a 
double judgment on a single liability, and thereby subject 
him to the danger of being compelled to pay the debt twice. 
Besides, it would permit one court to interfere with the due 
execution of process in another tribunal. We are unwill- 
ing to place a construction upon the statutes that is liable 
to lead to such results. Upon principle and authority we 
are constrained to hold that the garnishment proceedings 
in the county court, in the case of Scott v. Lanham, were 

‘void, and corfsequently created no lien upon the fund in 
controversy. 

In the brief of appellant it is said: “All opportunity 
for conflict of jurisdiction, or for injustice has been avoided 
by the payment of the entire amount of the Lanham judg- 
ment into the district court, and the bringing of the equity 
proceedings in which all parties interested are made defend- 
ants, where all the parties can have their rights adjusted. 
The garnishee can be protected from double payment and 
his judgment creditor compelled to satisfy the judgment of 
record.” This position might, and doubtless would, be 
tenable were it not for the fact that Lanham, plaintiff’s 
debtor, assigned his judgment against Fitzgerald to the de- 
fendant C. H. Rohman, which assignment was filed in the 
district court of Lancaster county, according to the fifth 
finding of fact, on April 10, 1893, several months prior to 
the institution of this equitable action. Therefore, Lan- 
ham had no interest in the judgment or the money paid 
into court when this action was commenced, and, as we 
have already shown, the garnishment proceedings created 
no lien upon the money in dispute. There is no room to 
doubt that when a judgment has been assigned it is not 
liable thereafter to garnishment at the suit of the creditor 
of the assignor. 
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The conclusion reached makes it unnecessary to consider 
the rights of Webster, Rose & Fisherdick and Abbott & 
Abbott to liens for services as attorneys. Plaintiff is not 
prejudiced by the decision of the trial court upon that 
branch of the case, and Rohman took an assignment of 
the judgment from Lanham subject to the liens of the 
above named attorneys. The decree of the district court is 


AFFIRMED. 


Henry CoomBs ET AL., APPELLEES, V. “ALEXANDER 
MacDoNALD ET AL., APPELLANTS. 


FILED FEBRUARY 5, 1895. No. 7357. 


1. Review: QursTions Nor PRESENTED BELow. It is a rule of 
universal application in appellate proceedings that the examina- 
tion of the reviewing court, whether on appeal or writ of error, 
will be confined to questions determined by the trial court. 


2. : . Where bya bill in equity relief is sought on two 
separate and distinct grounds, and it is affirmatively shown by 
the record tbat the decree for the plaintiff resta upon one ground 
only, and that the court expressly reserved its decision on the 
other, the examination of this court on appeal will be confined 
to the issue determined by the district court. 


3. Contracts: MonopoLigs. The doctriue of the common law that 
monopolies are odious and therefore illegal has reference to such 
franchises and agreements as tend to restrict trade, and has no 
application to mere police regulations in the interest of the pub- 
lic health or morality. 


4. Constitutional Law: Poxrick REGULATIONS: MUNICIPAL 
CORPORATIONS. The choice of sanitary measures is a legisla- 
tive function, which bas been entrusted to the various municipal 
bodies and which the courts will not assume to control. 


APPEAL from the district court of Douglas county. 
Heard below before Fercuson, J. 
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Saunders, Macfarland & Dickey, for appellants. 
Robert W. Putrick and Brent K. Yates, contra, 


Post, J. 


This is an appeal from a decree of the district court for 
Douglas county and involves the contract for the removal 
of the garbage of the city of Omaha, which was the sub- 
ject of the controversy in Smiley v. MacDonald, 42 Neb., 
5. By the decree appealed from, said contract, as well as 
the ordinance upon which it depends, was adjudged void, 
and the defendant MacDonald, as contractor, perpetually 
enjoined from interfering with the plaintiff, also engaged 
in the business of removing garbage from said city. The 
grounds upon which said contract is assailed in the petition 
of plaintiffs are: First, that it was procured through bribery 
and other unlawful and corrupt means by MacDonald and 
others ‘interested with him; second, that, in so far as it 
purports to confer upon the contractor the exclusive right 
to remove the garbage of the city, it contravenes the settled 
rules of public policy, and is, therefore, void. The dis- 
trict court sustained the latter contention only, and in the 
language of the decree, ‘‘Expressly reserving any decision 
upon the allegations of the petition that the said contract 
was secured by fraud, procurement, and illegal inducements 
offered to and accepted by members of the city council.” 

It is a rule of universal application to appellate proceed- 
ings that the examination by the reviewing court, whether 
on appeal or by writ of error, will be confined to issues de- 
termined by the court of primary jurisdiction. A party 
desiring the judgment of this court upon a question raised 
by the pleadings should first present the subject for the de- 
termination of the district court and secure such a final 
judgment or decree as may be made the foundation for 
proceedings by error or appeal. (Civil Code, sec. 581.} 
Had the plaintiffs so requested, we have no doubt the de- 
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cree of the district court would have been made to respond 
to all of the issues presented. If they are on the evidence 
in the record entitled to relief on the ground of fraud, the 
finding upon that issue would have been in their favor; 
but however that may be, the original jurisdiction of the 
court is clearly defined by law, and does not include actions 
for relief on the ground of fraud, to which the state is not 
a party. (See sec. 2, art. 6, of the Constitution.) 

2. Aside from the allegation of fraud, the pleadings 
herein present no question which was not considered in 
Smiley v. MacDonald. It is true that in the case named 
the contract was assailed on the ground that the right con- 
ferred thereby was an exclusive franchise and, therefore, 
within the inhibition contained in section 15, article 3, of 
the constitution; while in the case before us, as we have 
seen, the contention is that said contract is void as against 
public policy. Counsel for defendants have cited numer- 
ous cases which assert the common law doctrine that mo- 
nopolies are odious and, therefore, illegal; but they refer 
without exception to franchises and agreements in restraint 
of trade, and can have no application to mere police regu- 
lations designed to promote the health or morality of the 
general public. Almost every phase of the subject was dis- 
eussed in the celebrated Slaughter House Cases, 83 U.S., 36, 
and 111 U.S., 764, to which an extended reference is made in 
the brief of defendants, and the doctrine therein announced 
fully sustains our conclusion in Smiley v. MacDonald. In- 
deed there was in those cases no diversity of opinion among 
the judges with respect to the authority of a state in the 
exercise of its police power to confer upon an individual 
or corporation a privilege in its nature exclusive. On the 
other hand, the dissent of the non-concurring judges was 
placed upon the ground that the claim of a sanitary regu- 
Jation was a mere pretense, under which the state of Louis- 
jana had attempted to invade private rights, and to deny its 
citizens the privilege of engaging in a lawful business in 
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nowise affecting the public health or morals. As intimated 
in Smiley v. MacDonald, the choice between sanitary meas- 
ures is a function of the legislative department of the gov- 
ernment, which the courts will not assume to control. The 
test, as therein remarked, where a particular measure is 
called in question, is whether it has some relation to the 
public welfare, and whether such is in fact the end sought 
to be attained. 

There are other questions discussed by counsel for plaint- 
iffs which would be entitled to our serious consideration, 
but a reference to the record has satisfied us that they are 
not presented by the pleadings, and will not for that reason 
be noticed. The decree of the district court is reversed 
and the cause remanded for further proceedings in accord- 
ance with this opinion. 


REVERSED AND REMANDED. 


DoveLas Country v. Cuarues B. KELLER ET AL. 
FILep FEBRUARY 5, 1895. No. 6888. 


1. Counties: SaLz oF Pusiic Grounps: CONSTRUCTION oF 
SraturEs. The provision of section 24, chapter 18, Compiled 
Statutes, that county boards shall not sell the public grounds of 
any county without having first submitted the question to the 
electors thereof, is mandatory and an express limitation upon the 
powers of the several counties. 


A sale of the public property of a county made 
without the consent of a majority of the electors voting at an 
election authorized by law, is a nullity and passes no title to 
the purchaser. 


3. Proceedings of Public Bodies: Countizs. There is no 
principle more firmly established or resting on sounder reasons 
than the rule which requires public bodies when acting under 
special powers to act strictly within the conditions prescribed. 
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4. Counties: Orricers: RATIFICATION OF UNAUTHORIZED ACTS. 
There is no authority in this state for the submission to the 
electors of a county of a proposition to ratify the unauthorized 
acts of its officers, 


: INVALID SALE or PUBLIC PROPERTY: ACTION TO RE- 
COVER: PURCHASE Price: Notice. Where a county board 
offers for sale the public property of the county, claiming as 
authority for such action the consent of a majority of the elect- 
ors expressed ata general election, a purchaser at such sale. in 
an action to recover the price paid (the sale having been ad- 
judged void for want of authority), will not be chargeable with 
constructive notice of the fact that the proposition to sell was 
in fact defeated. 


6. Payment: ACTION To RECOVER: DEFENSE. In order to defeat 
an action for the recovery of money voluntarily paid under a 
mistake of fact, itis not sufficient that the plaintiff might have 
known the facts had he availed himself of all the means of 
knowledge at his command. 


6. 


Error from the district court of Douglas county. Tried 
below before Davis, J. 


A statement of the case appears in the opinion. 


J. LD. Kaley, County Attorney, and W. W. Slabaugh, 
Deputy County Attorney, for plaintiff in error: 


The county board, in determining that the proposition 
submitted at the election had carried, acted judicially. 
Their act in that respect became res judicata, and the 
county is thereby estopped from denying the title of the 
plaintiffs below to the land in question; and by reason of 
such estoppel the plaintiffs below, having acquired a per- 
fect title, cannot recover back the purchase money. (Lynde 
v. Winnebago County, 16 Wall. (U.8.], 6; Commissioners 
of Knox County, Indiana, v. Aspinwall, 21 How. [U.8.], 
539; Bissell v. City of Jeffersonville, 24 How. [U. S.], 287; 
Van Hostrup v. Madison City, 1 Wall. [U. S.J, 291; 
Woods v. Lawrence County, 1 Black (U. 8.], 386; Moran 
v. Commissioners Miama County, 2 Black [U. 8.], 722; 
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Town of Coloma v. Eaves, 92 U.S., 484; State v. Ander- 
son, 26 Neb., 517; McCracken v. City of San Francisco, 
16 Cal., 591.) 

If the acts of the commissioners in selling the land 
were illegal for want of authority, the county has since 
fully ratified their acts in such a way as to give a perfect 
title to the plaintiffs. (Brown v. Town of Winterport, 79 
Me., 305; Afoore v. City of Albany, 98 N. Y., 376; Al- 
bany City Bank v. City of Albany, 92 N. Y., 363; Cory 
v. Freeholders of Somerset, 44 N. J. Liaw, 445; People v. 
Swift, 31 Cal., 26; Sullivan v. School District, 39 Kan., 
347; Mills v. Gleason, 11 Wis., 493; Zottman v. City of 
San Francisco, 20 Cal., 97; Smith v. Stevens, 10 Wall. 
[U. 8.], 321; Dill v. Wareham, 7 Met. [Mass.], 438; 
MeCracken v. City of San Francisco, 16 Cal., 591; Gro- 
gan v. City of San Francisco, 18 Cal., 590; Pimental v. 
City of San Francisco, 21 Cal., 363; Herzo v, City of 
San Francisco, 33 Cal., 134.) 

A voluntary payment cannot be recovered back, A 
mistake of fact such as excuses voluntary payment must 
be pleaded. (Renfrew v. Willis, 33 Neb., 98; Evans v. 
Hughes County, 52 N. W. Rep. [S. Dak.], 1062; 1 Par- 
sons, Contracts, 466; Bishop, Contracts, sec. 615; Kraft 
v. City of Keokuk, 14 Ia., 86; Mays v. City of Cincinnati, 
1 O. St., 268; Brumagim v. Tillinghast, 18 Cal., 269; 
Johnson v. Me Ginness, 1 Ore., 293; Painter v. Polk County, 
81 Ia., 242; City of Houston v. Feeser, 76 Tex., 365; De 
Graff v. County of Ramsey, 46 Minn., 319; Valley R. Co. 
v. Lake Erie Iron Co., 46 O. St., 44; Inhabitants of Liver- 
more v. Inhabitants of Peru, 55 Me, 469; Clarke v. 
Dutcher, 9 Cow. [N. Y.], 673; Bank of United States v. 
Daniel, 12 Pet. [U.S.], 32; Real Estate Saving Institu- 
tion v. Linder, 74 Pa, St., 371; Snelson v. State, 16 Ind., 
29; Erkens v. Nicolin, 39 Minn., 461; Mosher v. School 
District, 44 Ia., 122; Murphy v. City of Louisville, 9 Bush 
{Ky.], 189; Johnson v. Common ‘Council, City of Indian- 
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apolis,16 Ind., 227; Bilbie v. Lumley, 2 East [Eng.], 
469; Brisbane v. Dacres, 5 Taunt. [Eng.], 144; Hubbard 
v. Martin, 8 Yerg. [Tenn.]}, 498 ; Worley v. Moore, 77 Ind., 
567; Boon v. Miller, 16 Mo., 457; Gregory v. Pilkington, 
39 Eng. L. & Eq., 316; Hathaway v. Hagan, 59 Vt., 75; 
Renfrew v. Willis, 33 Neb., 98.) 

Money paid under mistake of law cannot be recovered 
back where both parties knew the facts and the transaction 
was unaffected by fraud, undue advantage, trust, or confi- 
dence. (Erkensv. Nicolin, 39 Minn., 461; vans v. Hughes 
County, 52 N. W. Rep. [S. Dak.], 1062.) 

Money paid under mistake of fact which payor had means 
of knowing cannot be recovered back. (Union Savings 
Association v. Kehlor, 7 Mo. App., 158; Neal v. Read, 7 
Bax. [Teun.], 333; Gooding v. Morgan, 37 Me, 419; 
Wood v. Patterson, 4 Md. Ch. Dec., 335; Warner v. Dan- 
iels, 1 Wood & M.[U.S8.], 90; Scott v. Frink, 53 Barb. [N. 
Y.], 583; 18 Am. & Eng. Ency. Law, 214, 223, 229; 
Regan v. Baldwin, 126 Mass., 485; Kerr, Fraud & Mistake, 
415; Wallace v. Mayor of San Jose, 29 Cal., 181; Brady 
v. Mayor of New York, 2 Bosw. [N. Y.], 173; Swift v. City 
of Williamsburgh, 24 Barb. [N. Y.], 427.) 

Money paid under no mistake of fact, or where a party 
has no means of knowledge, cannot be recovered back. 
(State v. Swift, 69 Ind., 505; Union Savings Association v. 
Kehlor, 7 Mo. App., 158; Neal v. Read, 7 Bax. ['Tenn.], 
38; Gooding v. Morgan, 37 Mo., 419; Wood v. Patter- 
son, 4 Md. Ch. Dec., 385; Clark v. City of Des Moines, 19 
Ta., 200; Brady v. Mayor of New York, 2 Bosw. [N. Y.], 
173; Appleby v. Mayor of New York, 15 How. Pr. [N. 
Y.], 428; Clarke v. Dutcher, 9 Cow. [N. Y.], 673; Su- 
pervisors of Onondaga v. Briggs, 2 Denio [N. Y.], 26; 
Wilde v. Baker, 14 Allen [Mass.], 349; State v. Swift, 69 
Ind., 505; Urmston v. State, 73 Ind., 175; Brown v. 
Piper, 91 U.S., 37; 12 Am. & Eng. Ency. Law, 151.) 

Money received by the county and expended by it can- 
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not be recovered back. (Turner v. Cruzen, 70 Ja., 205; 
Hall v. County of Los Angeles, 74 Cal., 502.) 


H. H. Baldrige, also for plaintiff in error. 


Charles B. Keller and George W. Doane, contra, cited, 
_as to the validity of the sale and questions of title and 
estoppel: State v. Anderson, 26 Neb., 521; State v. Lan- 
caster County, 6 Neb., 481; State v. Babcock,17 Neb., 188, 
25 Neb., 503; State v. Bechel, 22 Neb., 158; State v. Ben- 
ton, 29 Neb., 460; Zotlman v. City of San Francisco, 20 
Cal., 102; Mayor of Baltimore v, Porter, 18 Md., 301; 
Smith v. Stevens, 10 Wall. [U.S.], 326; Still v. Trustees of 
Lansingburgh, 16 Barb. [N. Y.], 107; Hurford v. City of 
Omaha, 4 Neb., 350; Ferry v. King County, 26 Pac. Rep. 
[Wash.], 587; Woods v. North, 6 Humph. [Tenn.], 312; 
Mulligan v. Smith, 59 Cal., 208; Bigelow, Estoppel [4th 
ed.], p. 582; Heidelberg v. St. Francois County, 100 Mo., 
70; Leitensdorfer v. Delphy, 15 Mo., 168 ; Thomas v. Brown- 
ville, Fort K. & P. R. Co., 1 McCreary [U. 8.], 392; City 
of Charlestown v. County Commisoners of Middlesex, 109 
Mass., 270; Brooke v. Haymes, L. R., 6 Eq. [Eng.], 25; 
Pomeroy, Equity Jurisprudence, 803; Candler v. Lunsford, 
4 Dev. & B. [N. Car.], 407; Zaylor v. Shuford, 4 Hawks 
[N. Car.], 116; People v. Brown, 67 Ill., 435; General 
Finance, Mortgage & Discount Co. v. Liberator Permanent 
Benefit Building Society, 10 Ch. Div. [Eng.], 15; Winlock 
v. Hardy, 4 Litt. [Ky.], 272; Gardner v. Greene, 5 R.1., 
104. 

The attempted ratification was ineffectual. The election 
was without authority of statute. The sales and con- 
veyances are void and incapable of ratification. (State v. 
Musselman, 20 Neb., 176; Sawyer v. Haydon, 1 Nev., 75; 
State v. Collins, 2 Nev., 351; HceKune v. Weller, 11 Cal., 
49; People v. Martin, 12 Cal., 409; McCrary, Elections, 
112-118; State v. Jenkins, 43 Mo., 261; 6 Am. & Eng. 
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Ency. Law, p. 293; State v. Sims, 18 S, Car., 460; Com- 
monwealth v. Baxter, 35 Pa. St., 263; Satterlee v. City of 
San Francisco, 23 Cal., 314; Dickey v. Hurlbut, 5 Cal., 343; 
People v. Porter, 6 Cal., 27; People v. Church, 6 Cal., 76; 
People v. Johnston, 6 Cal, 674; Toney v. Harris, 85 Ky., 
479; 1 Dillon, Municipal Corporations, sec. 465; Hallen- 
beck v. Hahn, 2 Neb., 397; State v. Lincoln County, 18 
Neb., 283; Sioux City & P. R. Co. v. Washington County, 
3 Neb., 42; Saxon v. Kelley, 3 Neb., 107; People v. Com- 
missioners of Buffalo County, 4 Neb., 157; Mayor of Bal- 
timore v. Porter, 18 Md., 301; Robinson v. Mathwick, 5 
Neb., 255; JfcPherson v, Foster, 43 Ia., 48; Kent’s Com- 
mentaries, p. 126; Reynish v. Martin, 3 Atk. [Eng.], 330; 
Nevius v. Gourley, 95 Ill., 213; Reilly v. City of Philadel- 
phia, 60 Pa. St., 467; Selden v. Pringle, 17 Barb. (N. Y.], 
458; Nash v. City of St. Paul, 11 Minn.,-110; 4 Wait, 
Actions & Defenses, p. 233; Doughty v. Hope, 3 Denio 
{N. Y.], 599; Board of Supervisors of Jefferson County 
v. Arrighi, 54 Miss., 668; Paul v. City of Kenosha, 22 
Wis., 266;. Cooley, Constitutional Limitations, p. 362; 
Page v. Belvin, 14 8. E. Rep. [Va.], 843; Williar v. Bal- 
dimore Butchers Loan Annuity Association, 45 Md., 560.) 
Counsel for defendants in error, in reply to the con- 
tention of plaintiff in error that the plaintiffs below can- 
not recover for the reason the money was voluntarily 
paid under mistake of law and that the county has not 
received or appropriated the money of plaintiffs below, 
cited: Claflin v. Godfrey, 21 Pick. [Mass.], 6; Wait, Ac- 
tions & Defenses, p. 466; Whedon v. Olds, 20 Wend. [N. 
Y.], 176; 15 Am. & Eng. Ency. Law, p. 677, note 1, and 
cases cited; Northrop’s Executors v. Graves, 19 Conn., 547; 
Gratz v. Redd, 4 B. Mon. [Ky.],190; Ray v. Bank of 
Kentucky, 3 B. Mon. [Ky.], 514; Bize v. Dickason, 1 
Term Rep. [Eng.], 285; Lansdown v. Lansdown, Mose- 
ley’s Rep. [Eng.], 364; Lowndes v. Chisholm, 2 McCord 
(S. Car.], 455; 1 Bishop, Criminal Law, 297; Jones ». 
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Randall, Cowp. [Eng.], 40; Williams »v. Bartholomew, 
1B. & P. [Eng.], 326; King v. Doolittle, 1 Head [Tenn.], 
85; Hurd v. Hall, 12 Wis., 112; State v. Paup, 13 Ark., 
139; Lawrence v. Beaubien, 2 Bailey [S. Car. Law], 623; 
Mayer v. Mayor of New York, 63 N. Y., 455; Goodnow 
v. Litchfield, 68 Ia., 282; Goodnow v. Moulton, 51 Ta., 
555; Billings v. McCoy, 5 Neb., 190; Champlin v. Laytin, 
6 Paige ([N. Y.], 203; Parham v. Randolph, 4 How. 
[Miss.], 485; Evans v. Forstall, 58 Miss., 30; Kiefer v. 
Rogers, 19 Minn., 32; Mead v. Bunn, 32 N. Y., 277; 
Campbell v. Frankem. 65 Ind., 591; Barnard v. Campau, 
29 Mich., 162; Tillman v. Cowand, 12 Sm. & M. [Miss.], 
262; Wood v. Cochrane, 89 Vt., 544; Town of Cameron 
v. Stephenson, 69 Mo., 373; Mulligan v. Smith, 59 Cal., 
238 ; Taylor v. Wilson, 17 Neb., 88; Kelly v. Solari, 9 M. 
& W.[Eng.], 54*; Lyle v. Shinnebarger, 17 Mo. App., 74; 
Dobson v. Winner, 26 Mo. App., 329; Waite v. Leggett, 8 
Cow. [N. Y.], 195; Guid v. Baldridge, 2 Swan [Tenn.], 
295; Fraker v. Little, 24 Kan., 598; Whedon v. Olds, 20 
Wend. [N. Y.], 174; Lucas v. Worswick, 1 Mo. & R. 
[Enog.], 293; Rutherford v. McIvor, 21 Ala., 750; Devine 
v, Edwards, 87 Yl., 177; Alston v. Richardson, 51 Tex., 
1; Story, Contracts, sec. 422; McCracken v. City of San 
Francisco, 16 Cal., 591; Chapman v. Douglas County, 107 
U.S., 348; Clark v. Saline County, 9 Neb., 516; Pimental 
v. City of San Francisco, 21 Cal., 351. 


Post, J. 


The defendants in error presented to the county board 
of Douglas county a claim for money alleged to be due 
them on the cause of action hereafter mentioned. Their 
claim having been rejected by the board, an appeal was 
taken by them to the district court, where judgment was 
entered in their favor and which has been removed into 
this court for review upon the petition in error of the 
county. 

45 
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It is shown by the record that in the year 1886 Douglas. 
county was the owner of the northeast quarter of section 
29, township 15, range 13 east, in said county. On the 
14th day of August of said year a resolution was adopted 
by the county board accompanied by a preamble in which 
it was recited that the county was at great expense in car- 
ing for its poor and insane, and resolving that the question 
should be submitted to the voters of the county at the next. 
general election, whether a part of said real estate should 
be sold for the purpose of raising funds for the erection of 
a county hospital. In pursuance of said resolution a prop- 
osition was submitted to the voters of the county at the 
general election for 1886 for the sale of fifty acres of the 
tract of land above described, for the purpose named; and 

a record was subsequently made in which it was fonnd and 
~ declared that said proposition had received the requisite num- 
ber of votes and had been in due form adopted. The county 
board thereupon proceeded to subdivide said property into 
lots and blocks and to prepare a plat showing such divisions, 
as well as the streets and alleys therein, and which was 
designated on said plat as “Douglas Addition to the City 
of Omaha.” On the 27th day of Aprij, 1887, at a public 
auction of said property, defendants in error purchased 
three lots for the sum of $4,950 and paid one-third of the 
price thereof in cash. On the 16th day of May following 
the commissioners, in behalf of the county, executed to. 
the defendants in error a warranty deed for said lots with 
the usual covenants of warranty, and on the same day de- 
fendants in error executed in favor of tlie county their three 
promissory notes for $1,100 each, secured by mortgage on 
said lots. Of said notes two have been paid in full by the 
makers, but payment of the third was refused for reasons 
which will hereafter appear. 

It is alleged by the defendants in error that the sale of 
said lots to them was void, and that no title passed thereby, 
for the reason that the proposition to sell the property in 
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question did not receive the requisite number of votes and 
was in fact rejected by the electors of the county. The 
issues presented by the answer and reply will hereafter ap- 
pear from a consideration of the questions discussed in the 
briefs of the respective parties. Numerous questions are 
presented by the assignments of errror, but which may be 
’ classified as follows: Those relating to the validity of the 
original sale. Those relating to the alleged ‘subsequent 
ratification thereof. That the money claimed was volun- 
tarily paid by the plaintiffs in error with a knowledge of 
all of the facts. For convenience the questions will be ex- 
amined in the order named. 

It is shown by the record that at the general election for 
the year 1886 there were cast in Douglas county 9,304 
votes, of which 2,930 only were in favor of the proposi- 
tion above mentioned. There were cast also 761 votes 
against said proposition. By the statute then in force, 
and which is to be regarded as the charter of the county as 
a body corporate, it was provided (sec. 23, ch. 18, Comp. 
Stats., 1893): ‘The county boards of the several coun- 
ties shall have power. * * * Third—To make all 
orders respecting the property of the county, to keep the 
county buildings insured, to sell the public grounds or 
buildings of the county and purchase other property in 
lieu thereof. * * * 

“Sec. 24. The county board shall not sell the public 
grounds, as provided in the third subdivision of the pre- 
ceding section, without having first submitted the question 
of selling such public grounds to a vote of the electors of 
the county.” 

It is not clear from the language of the sections which 
follow whether the provision of section 30, requiring an 
affirmative vote of two-thirds of the electors voting at such 
election, applies to propositions for the sale of public prop- 
erty, or whether it relates exclusively to the authority for 
imposing such special taxes as are contemplated by law. 
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But that question is not necessarily involved in this con- 
‘ troversy, since it is not seriously contended that less than a 
majority of the voters could authorize the sale by the 
county of its public property. In declaring the proposi- 
tion carried, the county board apparently regarded a ma- 
jority of those voting upon the proposition as sufficient ; 
but that construction is in radical conflict with the settled 
doctrine of this court. (State v. Lancaster County, 6 Neb., 
481; State v. Babcock, 17 Neb., 188; State v. Bechel, 22 
Neb., 158; State v. Anderson, 26 Neb., 521.) There is in 
the entire range of judicial investigation no principle more 
firmly established or resting upon sounder reasons than the 
rule requiring public bodies like counties, when acting 
under a special power, to act strictly within the conditions 
prescribed for the exercise of such power. (See Hurford v. 
City of Omaha, 4 Neb., 350; Zottman v. City of San Fran- 
sisco, 20 Cal., 96; Mayor v. Porter, 18 Md., 301; Still v. 
Trustees of Lansingburg, 16 Barb. [N. Y.], 107; Dili v. 
Inhabitants of Wareham, 7 Met. [Mass.], 438; Agawam 
Nat. Bank v. South Hadley, 128 Mass,, 503; McDonald 
». Mayor, 68 N. Y., 23; Parr v. Village of Greenbush, 72 
N. Y., 463; Dickinson v. City of Poughkeepsie, 75 N. Y., 
74; McBrian v. City of Grand Rapids, 56 Mich., 103; 
Smith v. Stevens, 10 Wall. [U.8.], 326; Clark v. United 
States, 95 U.S., 539; Camp v. United States, 113 U.S., 
$48.) Pertinent in this connection is the following lan- 
guage used by Judge Field in Zottman v. City of San Fran- 
cisco, supra: ‘The rule is general, and applies to the cor- 
porate authorities of all municipal bodies, where the mode 
in which their power on any given subject can be exercised 
is prescribed by their charter, the mode must be followed. 
‘The mode in such cases constitutes the measure of power.” 
That the condition prescribed by law, to-wit, the consent 
of a majority of the electors of the county, is essential to 
a valid conveyance of the public property cannot be 
doubted. The deed was therefore, in this case, wholly 
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unauthorized and ineffective for the purpose of passing 
title. 

The next question presented is that of the alleged ratifi- 
cation. It is necessary to a proper understanding of the 
issues to set out the answer so far as it relates to the sub- 
ject under consideration, viz.: “Defendant further answer- 
ing says that until about the time of the beginning of this 
suit the defendant and its various officials honestly believed 
that the right, title, and interest of this defendant in said 
premises had passed to the plaintiff and never have ques- 
tioned said title; but that as soon as the board of county 
commissioners of said county were made aware that there 
was a question as to the validity of the adoption of the 
proposition to sell said premises and as to the legality of 
said sale, said board of county gommissioners, with a view 
to carrying out the intent aud purpose of: the warranty 
deed executed by this defendant to the plaintiff, caused to 
be submitted to the legal voters of said county, at a special 
election held in said county on the 16th day of June, A. D. 
1892, a proposition to ratify, adopt, affirm, and approve 
each and every act of the said board of county commission- 
ers of said county in platting said Douglas Addition and 
in selling said premises, and authorizing the said board of 
county commissioners to make, execute, and deliver good 
and sufficient quitclaim deeds of all the right, title, and in- 
terest of the defendant in and to said premises to the pur- 
chasers of said premises, aud the defendant hereby and now 
offers to execute and deliver to the said plaintiffs a quit- 
claim deed releasing and forever quitclaiming unto the said 
plaintiffs all right, title, and interest in and to said premises; 
that the aforesaid proposition was duly adopted by the legal 
voters of said Douglas county at said election held upon 
the 16th day of June, A. D., 1892, more than two-thirds 
of all the persons voting at said election having voted in 
the affirmative to adopt the said proposition.” To ratify, 
in its legal sense, is to sanction, to confirm, to make valid 


646 NEBRASKA REPORTS. [ Vou. 43 


Douglas County v. Keller. 


(vide Webster’s Dictionary), and implies the contractual 
relation of obligor and obligee. In short, it is quite as es- 
sential to a valid ratification, as to a valid contract in the 
first instance, that the obligations be mutual. Tested by 
that rule the plea in this case would seem to be insufficient, 
since it does not appear therefrom that the defendants in 
error were in any sense parties to the alleged ratification. 

But the plea must be held insufficient on other and more 
substantial grounds. It was held in Gutta Percha Mfg. 

Co. v. Village of Ogallala, 40 Neb., 775, that the contract 
of a municipal corporation which is invalid when made, 
as in violation of some mandatory requirement of its 
charter, can be ratified only by an observance of the con- 
ditions essential to a valid agreement in the first instance. 

But the difficulty in this jnstance is that the law makes 
no provisions for submitting to the electors of a county the 
question of ratifying the unauthorized acts of its officers. 

There is, even under representative governments, no inher- 

ent power to hold elections, As said in State v. Kinzer, 20 
Neb., 176: “An election, to be valid, must be authorized 
by statute. If it is not, votes cast thereat are simply nul-. 
lities;” and, in the language of the supreme court of Penn- 
sylvania (Commonwealth v. Baxter, 35 Pa. St., 263), “ Ma- 
jorities go for nothing at an irregular election. They are 
not even regarded as majorities, for it is the right of or- 
derly citizens to stay away fromi such elections;” and to the 
same effect are Sawyer v. Haydon, 1 Nev., 75; State v. 
Collins, 2 Nev., 351; McIune v, Weller, 11 Cal., 49; State 
v. Jenkins, 43 Mo., 261; Slate v. Sims, 18 S. Car., 460; 
Toney v. Harris, 85 Ky., 479. In the brief of counsel is 
found a valuable discussion of the law of ratification with 
particular reference to contracts of public corporations 
which may and those which may not be subsequently rati- 
fied; but a consideration of that subject would, in our 
judgment, be out of place in this opinion, for the reason, 
as we have seen, that the second election was without au- 
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thority of law and could of itself in no event amount to a 
ratification of the previous unauthorized sale of the county’s 
property.. 

We come now to a consideration of the third and last 
assignment of error. The proposition therein asserted is 
that the price of the lots in question was voluntarily paid 
by defendants in error with a full knowledge of all of 
the facts,and that they are now without remedy therefor 
regardless of the character of the title acquired through 
their purchase from the county. With respect to the right 
to recover money paid under a mistake of law and with 
a knowledge of all of the essential facts, the authorities are, 
unfortunately, not harmonious; but in view of the con- 
clusion we have reached with respect to the facts of the 
ease before us, an examination of that question is rendered 
unnecessary. Itis shown from the testimony of both of the 
defendants in error that they had never seen the record of 
the vote cast at the first election; that they had no actual 
knowledge that the proposition to sell had in fact been 
defeated, and that they purchased in the belief that the 
electors of the county had given their consent to the sale 
of the property mentioned. This evidence is practically 
uncontradicted, and upon which the district court appar- 
ently found against the county upon the issue of notice. 
There is certainly no presumption of notice in this case, 
On the contrary, the mere fact that defendants in error 
advanced their money under the circumstances is quite 
confirmatory of the claim that they relied upon the appar- 
ent authority of the county to sell the property in question. 

It is claimed, however, that defendants in error are 
chargeable with constructive notice of the defeat of the 
proposition; but in that view we are unable to concur. 
The doctrine of constructive notice is an exception to the 
general rule, and has never been held to extend by impli- 
cation to a case like that before us. Provision is made by 
law for notice in exceptional cases. For instance, mort- 
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gages and deeds of trust covering railroad property are 
required to be recorded in each county through which the 
road passes, and when so recorded shall be notice to the 
world, (Sec. 120, ch. 16, Comp. Stats.) By section 16, 
chapter 78, entitled “Real Estate,” it is provided that in- 
struments to be recorded shall take effect and be in force 
from the time of their delivery to the register of deeds for 
record, as to creditors and subsequent purchasers in good 
faith without notice; aud by section 39 of the same 
chapter it is provided that the record of an assignment of 
a mortgage shall not of itself be deemed notice of such 
assignment, etc. True, provision is made for the canvass 
of the vote by the clerk and two disinterested freeholders, 
and the making of an abstract thereof which shall be 
preserved by the county clerk. (Sec. 46, ch. 26, Comp. 
Stats.) Such an abstract is, it will be conceded, evidence of 
the result of any election. It may also be conceded that 
parties directly interested—for example, candidates for of- 
fice—are chargeable with notice of facts shown by the 
official abstract of votes; but the reason of such a rule is 
wanting when applied to an entire stranger. 

It is suggested by counsel for the county that the de- 
fendants are chargeable with a knowledge of such facts as 
they had the means of knowing; but that contention is 
not in harmony with the weight of authority. To defeat 
an action for money voluntarily paid under a mistake of 
fact it is not sufficient that the plaintiff might have known 
the facts had he availed himself of the means of informa- 
tion possessed by him. (Kelly v. Solair,9 M. & W. [Eng.], 
54; Bell v. Gardiner, 4 M. & G. [Eng.], 11; Fraker v, 
Little, 24 Kan., 598; Waite v. Leggett, 8 Cow. [N. Y.], 
195; Wheadon v. Olds, 20 Wend. [N. Y.], 174; Devine 
v. Edwards, 87 Ill., 177; Alston v. Richardson, 51 Tex., 
1; Lyle v. Shinnebarger, 17 Mo. App., 74; Dobson v. 
Winner, 26 Mo. App., 329; McCracken v. City of San 
Francisco, 16 Cal., 591.) 
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We find in the record no reversible error, and the judg~ 
ment of the district court is accordingly 


AFFIRMED. 


Irvine, C., not sitting. 


KorsmMEYER PLtumpine & Heatine Company v. J. H.. 
McCuay ET AL. 


FILED FEBRUARY 5, 1895. No. 6349. 


Bonds and Contracts of Builders: Breacu: LIABILITY oF 
SurerTies. It was stipulated in a contract for the erection of a 
county court house that the contractor should receive eighty-five 
per cent of the money earned thereunder, payable on monthly 
estimates; also ‘‘ that in each case of payment a certificate shall 
be obtained by the contractor from the clerk of the county that 
he has carefully examined the records and finds no liens or claims. 
against said work or on account of said contractor. Neithershall 
there be any lawful claims against the contractor in any man- 
ner, from any source whatever, for work or material furnished on 
said work.” Held, A promise by the contractor to satisfy the 
lawful claims of laborers and materia)-men, and that the sure-~ 
ties on his bond for tbe faithful performance of the contract are 
liable for a breach of such condition. (Lyman v. City of Lincoln, 
38 Neb., 794.) 


Error from the district court of Lancaster county. Tried 
below before Srrops, J. 


Leese & Starling, for plaintiff in error, 


Atkinson, & Doty, Chas. O. Whedon, and Pound & Burr, 
contra. 
Post, J. 


This was an action by the plaintiff in error in the dis- 
trict court for Lancaster county, against W. H. B. Stout, 
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as principal, and J. H. McClay, Lonis Meyer, and J. H. 
Harley, as sureties, on a bond of the former to said county. 
Said bond is conditioned for the faithful performance by 
the principal of the provisions of a contract for the erec- 
tion of a court house for the obligee thereof. A demnrrer 
of the sureties to the petition was sustained by the district 
court, and the plaintiff refusing to plead further, the action 
was dismissed as to them, whereupon it was removed into 
this court for review upon allegations of error. The sub- 
ject of the controversy is certain building material furnished 
by the plaintiff’s assignors, F. A. Korsmeyer & Co., for use 
in the construction of said court house. The only question 
necessary to consider is whether there exists between the 
sureties in this case and the plaintiff’s assignors such 
privity as would entitle the latter to recover against them 
on the bond. 

It was stipulated in the contract that Stout should receive 
eighty-five per cent-of the amount earned thereunder, pay- 
able on monthly estimates of the superintendent of con- 
struction; also, “that in each case of payment a certificate 
shall be obtained by the contractor from the clerk of the 
county, signed and sealed by said clerk, that he has care- 
fully examined the records, and finds no liens or claims re- 
corded against said work, or on account of said contractor. 
Neither shall there be any legal or lawful claims against 
the contractor in any manner from any source whatever for 
work or material furuished on said work.” In Lyman v. 
City of Lincoln, 38 Neb., 794, the undertaking of the sure- 
ties was that ‘‘the contractors shall file with the board of 
public works receipts of claims from all parties furnishing 
materials and labor in the construction of said engine 
houses,” and which was construed as a promise on the part 
of the obligors that the principal would satisfy the claims 
of laborers and material-men. In Sample v. Hale, 34 
Neb., 220, it was said that the state, when engaged in 
the construction of public buildings, is chargeable with a 


VoL. 43] JANUARY TERM, 1895. 651 


State v. Allen. 


moral duty to protect persons furnishing labor and mater- 
ial therefor, and a recovery permitted against the sureties 
on a stipulation for the settlement in full of all claims for 
materials furnished or services rendered “so that each and 
all persons may receive his or their just dues in that be-* 
half.” This cause is clearly within the principle recognized 
in the cases cited, and must be governed thereby. It fol- 
lows that the court erred in sustaining the demurrer to the 
petition, and in dismissing the action. The judgment will 
accordingly be reversed and the cause remanded for further 
proceedings in the district court. 


REVERSED AND REMANDED. 


State or NEBRASKA, EX REL. P. D. StURDEVANT ET 
AL, V. JOHN C. ALLEN, SECRETARY OF STATE. 


. FILED FEBRUARY 5, 1895. No. 7289. 


1. Construction of Statutes. Where a provision is ambiguous 
the courts will adopt that interpretation which is most in har- 
mony with the spirit of the act, and best adapted to the promo- 
tion of its general object. 


2, Australian Ballot Law: BALLoTs: NAMES oF CANDIDATES: 
PARTY DESIGNATIONS. The act approved March 4, 1891, com- 
monly called the “Australian Ballot Law,” contemplates that the 
name of each candidate shall be printed once only on the official 
and sample ballot, accompanied by such political or other desig- 
nations as correspond to the nomination papers on file with the 
officers charged with the duty of printing and distributing such 
ballots. State v. Stein, 35 Neb., 848, distinguished. 


3. Certificates of Nomination: DETERMINATION oF VALIDITY: 
HEARING. It is provided by said act that all certificates of © 
nomination which are in apparent conformity therewith shall be 
deemed valid unless objection is made thereto; that in case 
objections are made candidates shall be notified and the officer 
with whom the certificate is filed shall pass on such objections, 
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and his decision will be final unless a further order is made by 
the county court, a judge of the district court, or a jastice of 
the supreme court. Heid, That such officer, in the consideration 
of objections, is not confined to mere formal matters relating 
to the eertificate of nomination, but may determine from ex- 
trinsic evidence whether the candidates therein named were ip 
fact nominated by the convention or assemblage of voters or 
delegates claiming to represent a party which cast the requisite 
number of votes at the last election. 


4, Regularity of Nominating Conventions: SECRETARY OF 
Sratg. It is not the province of the secretary of state to deter- 
mine which of two rival state conventions of the same_party is 
entitled to recoguition as the regular convention. 


: CERTIFICATES OF NOMINATION. Where two fac- 
tions of a political party nominate candidates and certify such 
nominations to the secretary of state in due form of law, the lat- 
ter will not inquire into the regularity of the convention held by 
either faction, but will certify to the several county clerks the 
names of the candidates nominated by each, such practice being 
in harmony with’the rule which requires courts, in caseof doubt, 
to adopt that construction which affords the citizen the greater 
liberty in casting his ballot. 


ORIGINAL application for mandamus to compel the sec- 
retary of state to certify to the county clerks the names of 
relators as nominees of the democratic party for the several 
state offices. Writ denied. 


John H. Ames and A. J. Sawyer, for relators. 
George H. Hastings, Attorney General, contra. 


J. H. Broady, amicus curie. 


Post, J. 


This cause was submitted at the September, 1894, term 
just preceding the general election, and during the excite- 
ment incident toa political campaign, and although a decis- 
ion was then announced, the preparation of an opinion 
embodying tie views of the court was, for sufficient reasons, 
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deferred until this time. The cause was submitted upon 
a stipulation, all parties interested entering their voluntary 
appearance. The material facts appear from the stipula- 
tion as follows: 

“On the 5th day of October, 1894, there was filed in the 
office of the defendant, as secretary of this state, a certain 
certificate of nomination signed by one W. L. Greene, as 
chairman, and one John F. Mefferd, as secretary, of the 
state convention of the people’s independent party, held at 
the city of Grand Island on the 24th day of August, 1894, 
by which it was certified that on said day the following 
named persons were duly nominated by said convention as 
candidates for the offices below named, to be voted for at 
the general election to be held in said state on the 6th day 
of November, 1894, to-wit: Silas A. Holcomb for gov- 
ernor; James N. Gaffin for lieutenant governor; H. W. 
McF addin for secretary of state; John H. Powers, state 
treasurer ; John W. Wilson, state auditor; Daniel B. Ca- 
rey, attorney general ; Sidney J. Kent for commissioner 
public lands and buildings; William A. Jones, superin- 
tendent public instruction; and on the 27th day of Sep- 
tember, 1894, there was filed in said office a certificate signed 
by Euclid Martin, as chairman, and 8. M. Smyser, as secre- 
tary, of a convention representing the democratic party of 
said state, and held in Omaha on the 26th day of Septem- 
ber, 1894, certifying that the following named persons had 
been duly nominated by said convention as candidates for 
the offices below named, and representing the democratic 
party, to be voted for at said general election, the said be- 
ing your relators, to-wit: Peter B. Sturdevant for gov- 
ernor; Rodney E. Dunphy, lieutenant governor ; De For- 
rest P. Rolf, secretary of state; Otto Bauman, for auditor ; 
Lake Bridenthal, superintendent of public instruction; 
John H. Ames, attorney general; Jacob Bigler, commis- 
sioner of public lands and buildings ; and on the 29th day 
of September, 1894, there was also filed in said office a 
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certificate signed by Willis D. Oldham, as chairman, and 
Daniel B. Honin, as secretary, of a convention represent- 
ing the democratic party of said state, held at Omaha on 
the 26th and 27th days of September, 1894, and certifying 
that the following named persons were duly named by said 
convention as candidates for the offices below named, rep. 
resenting the democratic party, to be voted for at said gen- 
eral election, to-wit: Silas A. Holcomb, governor; James 
N. Gaffin, lieutenant governor; Francis I. Ellick, secre- 
tary of state; James C. Dahlman, auditor of public ac- 
counts; Gottlieb A. Luikhart, treasurer; Daniel B. Carey, 
attorney general ; Sidney J. Kent, commissioner public 
lands and buildings; William A. Jones, superintendent of 
public instruction; and on the 29th day of September, 
1894, there was also filed in the office of the said secretary 
of state certain objections to said certificate of nomination 
signed by the said Martin as chairman and said Smyser as 
secretary of said democratic convention ; and on the 2d 
day of October, 1894, there was also filed in said office 
certain objections to the said certificate of nomination 
signed by said Willis D, Oldham as chairman and Daniel 
B. Honin as secretary of said democratic convention, the 
extent and nature of which said several objections are suffi- 
ciently indicated and made known to your honors by the 
decisions and determinations made and arrived at thereon 
by the said defendant as secretary of state, which are here- 
inafter more fully adverted to and set forth. There are no 
formal defects in said certificates of nomination, and the 
democratic party cast more than one per cent of the total 
vote in this state at the last election. 

“Upon these facts, and at the hearing upon said objections 
to said certificates of nomination, it was, and it still is, con- 
tended by the re!-tors that the defendant was authorized 
and empowered to decide as to the sufficiency of said sev- 
eral certificates, such matters as pertain to their formal reg- 
ularity only, in respect to which, if they should be found 
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defective, they would be capable of being made comformable 
to law by amendment, and algo that in no event was any 
person whose name is found in two of said certificates enti- 
tled to have his name printed more than once upon the offi- 
cial ballots to be provided for the voters at the said ensuing 
general election. On the contrary, the defendant contended 
and decided, in opposition to the express objection and pro- 
test, oral and written, on behalf of the said relator, that 
he was authorized and empowered by law to decide whether 
either, and if either, which, of the last two mentioned cer- 
tificates contained the names of persons who had been nomi- 
nated for the offices named in said certificates or assem- 
blages, regularly authorized according to the customary 
rules of the democratic party of this state to nominate 
persons to be voted for ag candidates of said election by 
the adherents of said party; and the said defendant also 
contended and decided that he had the right and authority 
to exclude from the official ballot to be provided at such 
election either or both of said lists of candidates, if, in his 
opinion, either or both of them were not put in nomination 
by the convention or assemblage regularly authorized as 
aforesaid, by refusing and omitting to certify the names of 
such persons to the several county clerks of this state as 
provided by law in such cases, and thereupon the said de- 
fendant, as such secretary of state, did decide and announce 
that your relators, whose names appear in the said certifi- 
cate of nomination signed by the said Euclid Martin as 
chairman, and the said S. M. Smyser as secretary, were not 
put in nomination by a convention or assemblage regularly 
authorized as aforesaid, and that their names should not and 
would not be by him certified by him to the said county 
clerks or be permitted to be printed upon the said official 
ballots, to which decision and determination said defendant 
still adheres. At the same time the said defendant further 
decided and announced that the said persons whose names 
were contained in said certificate signed by Willis G, Old- 
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ham as chairman and Daniel Honin as secretary were 
nominated for said offices by convention or assemblage duly 
authorized and empowered as aforesaid, and that he would 
and should certify their names to said county clerks as the 
* nominees of the democratic party to be printed upon the 
said official ballots, to be voted at said general election, and 
would certify them in such way and manner that those of 
them who were also the nominees of the said people’s inde- 
pendent party should have their names printed twice upon 
said ballots, once as being the nominees of the said last 
named party and once as being the nominees of the demo- 
cratic party, to which decision and determination the said 
defendant still adheres. To both these decisions and de- 
terminations your relators object, claiming and insisting 
that by carrying them into action, the said defendant would 
deprive not only your relators, but the democratic voters 
of said state, and a large number of other persons, of the 
right of the elective franchise and of other important legal 
rights guarautied to them by the constitution and laws of 
this state, and will especially deprive your relators of the 
right to which they are entitled, as well under the rules 
and usages of the democratic party of this state, as uuder 
the constitution and Jaws of Nebraska, to have their names 
printed upon said official ballot as the nominees of the 
democratic party for the several offices for which they have 
been nominated, as appears by said certificate, and also 
further embarrass and defeat the rights and privileges of 
your relators as candidates at said election, by permitting 
the names of other persons to appear upon said ballots 
under two party designations, whereas such persons are 
entitled to have their names printed thereon only once. 
“Your relators and the defendant therefore respectfully 
pray this honorable court to decide, for their guidance and 
for the determination of their rights in the premises, the 
following questions involved in said controversy : 
“First—Is it the duty of the defendant, as secretary of 
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state, to certify to the several county clerks of this state, 
within the time provided by law, the names of your relat- 
ors as nominees of the democratic party of this state for 
the several offices, as set forth in the said certificate of 
nomination, signed by the said Martin as chairman and 
Smyser as secretary, and to require said names to be printed 
as said nominees upon the official ballots to be provided 
for said election? 

“‘Second—Shall the names of persons appearing in any 
two of said certificates of nomination be certified to said 
clerk so as to appear, or is it lawful for them to appear 
more than once upon said official ballots?” 

For convenience we will first consider the second ques- 
tion presented, viz., Does the law contemplate that the 
names of candidates receiving more than one nomination 
shall appear twice or more on the official and sample bal- 
lots? It is not clear from the statute that the respondent, 
as secretary of state, is chargeable with the duty of prescrib- 
ing the form of the ballot for the several ballots, but as 
that objection was not interposed by him, it will not be no- 
ticed further. In the several states which, like ours, have 
adopted a modified form of the Australian ballot law we 
find two radically different provisions respecting the form 

of the ballot. In -New York, Illinois, Maryland, and 
Kansas, and perhaps others, candidates of the several polit- 
ical parties are grouped together, so that it is possible for 
an elector by a single mark to vote the ticket of his party. 
Tn other states, including this, the names of candidates are 
required to be arranged in alphabetical order under the 
designation of the several offices. In the states first men- 
tioned it is clear that the name of each candidate should 
appear on the ballot with the ticket of every party by which 
he may have been nominated. Numerous constructions 
have been given those statutes uniformly in harmony with 
the view here expressed. (Vide Simpson v. Osborn, 52 
Kan., 328; Fisher v. Dudley, 22 Atl. Rep. [Md.], 2.) The 
46 
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provisions of section 14 of the act approved March 4, 1891, 
known as the “Australian Ballot Law,” so far as material 
in this connection, are as follows: “All officiai ballots pre- 
pared under the provisions of this act shall be white im 
color and of good quality of news printing paper, and the 
names shall be printed thereon in black ink. Every bal- 
Jot shall contain the name of every candidate whose nomi- 
nation for any office specified in the ballot has been certified 
or filed according to the provisions of this act, and no other 
names. The names of candidates for each office shall be 
arranged under the designation of the office in alphabetical 
order according to surnames, except that the names of elec- 
tors of president and vice-president of the United States. 
presented in one certificate of nomination shall be arranged 
in a separate group. Every ballot shall also contain the 
name of the party or principle which tlie candidates repre- 
_ sent, as contained in the certificates of nomination. At the 
end of the list of candidates for each office shall be left a 
blank space large enough to contain as many written names. 
of candidates as there are offices to be filled. There shall 
be a margin on each side at least half an inch wide, and a 
reasonable space between the names to be printed thereon, 
so that the voter may clearly indicate, in the way hereinaf- 
ter provided, the candidate or candidates for whom he- 
wishes to cast his ballot.” The foregoing, which is the 
only section relating to the form of the ballot, appears 
from a casual reading to throw but little light upon the 
intention of the legislature. Yet we are satisfied from a 
more careful study of its provisions that it contemplates 
the printing of the name of each candidate once only on 
the ballot, accompanied by such political or other designa- 
tions as correspond to the nomination papers on file in 
the proper office. The grand design of the Australian bal- 
lot law was the purity of elections and to protect the voter 
and public at large from the effects of fraud and intimida- 
tion; and the construction given the-act should, if possible, 
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be in harmony with its beneficent object. A cardinal rule 
for the construction of statutes is that in case of ambiguity 
in an act the courts will adopt that construction best 
adapted to promote the general object and most conforma- 
ble to reason and justice. (See Endlich, Construction, 196.) 
The rights of no person or party can be prejudiced by the 
construction adopted which the rule contended for would 
be liable to abuse tending to defeat the object of the statute. 
In the smaller subdivisions of the state the evil resulting 
from the repetition of names on the official ballot would be 
reduced to the minimum, for the reason that the facts are, 
as a rule, well knowu, and voters would rarely, if ever, be 
deceived thereby ; but such a practice, if applied to the state 
at large, or the larger subdivisions, as congressional districts, 
may be made the means of grave fraud and deception. 
For example: 
“A. B., Democrat. 
“A. B.,, Republican.” 

This appearing on the official ballot would to the aver- 
age voter suggest that the candidate named lad been nom- 
inated by two parties; but it may not to the ignorant and 
uninformed convey any such meaning. Nor can we con- 
ceive of any object to be attained by the printing of the 
name of a candidate twice or more on the ballot unless it 
be to thus secure the support of electors opposed to so-called 
fusion, and who, with a knowledge of the facts, might hesi- 
tate to cast their votes for such candidate or candidates. 
We must not, however, be understood as holding the pro- 
vision of the ballot law under consideration to be manda- 
tory. Generally speaking, provisions which are not essen- 
tial to a fair election will be held to be directory merely 
unless the contrary clearly appears from the act itself. (State 
v. Russell, 34 Neb., 116, and authorities cited.) Nor have 
we overlooked the case of State v. Stein, 35 Neb., 848. 
‘Tt is to be regretted that the opinion in that case does not 
represent the views of the majority of the court. What 
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was decided therein was that on the record made, votes for 
Johnson, democrat; Johnson, people’s independent, and 
Johnson without political designation, were all cast for the 
intervenor, and in the absence of fraud should be counted 
for him. What was there said about repetition of names 
on the ballot is mere obzfer and was so understood by the 
author of the opinion. 

Whaet was the duty of the respondent in regard to the 
so-called “Sturdevant Ticket”? It is by section 9 of the 
Australian ballot law provided that the secretary of state 
sha]] immediately, upon the expiration of the time for filing 
certificates of nomination with him, certify such nomina- 
tions to the several county clerks. By section 11 it is pro- 
vided: “All certificates of nomination which are in appar- 
ent conformity with the provisions of this act shall be 
deemed valid unless objections thereto shall be duly made 
in writing within three days after the filing of the same. 
In case such objection is made, notice thereof shall forth- 
with be mailed to all candidates who may be affected 
thereby, * * * The officer with whom the original 
certificate was filed shall, in the first instance, pass upon 
the validity of such objection, and his decision shall be 
fina] unless an order shall be made in the matter by the 
county court, or by a judge of the district court, or by a 
justice of the supreme court.” It is claimed on behalf of 
the respondent that he is, by the provision quoted, required 
to determine all objections which may be interposed to any 
certificate, both formal and substantial. On the other 
hand, it is contended that his jurisdiction extends to matters 
of form only, and that in no event can he look beyond 
the certificate itself for the purpose of inquiring into the 
regularity of the nomination. The reluctance of courts to 
decide between rival factions of political organizations is 
proverbial, and is illustrated by the following, among the 
many cases in point: In re Appointment of Supervisors of 


Election, 9 Fed. Rep.,14; Jn re Woodworth, 16 N. Y.Sup., 
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147; In re Redmond, 25 N. Y. Sup., 381; In re Pollard, 
25 N.Y. Sup., 385; Shields v. Jacob, 88 Mich., 164; 
People v. District Court, 31 Pac. Rep. [Col.], 339. It was 
held in the last case cited, under a statute identical with 
ours, that neither the secretary of state nor the courts are 
authorized to determine which of two rival political con- 
ventions is entitled to represent the party in whose name 
they assume to act. It was also held that where two sets 
of nominations are made by rival conventions of the same 
party, it is the duty of the secretary to certify both sets, if 
apparently conformable to law, to the clerks of the several 
couuties, on the ground that the courts should, in case of 
doubt, adopt that construction which affords the citizen 
the greatest liberty in casting his ballot. It is also said 
that the power of a mere ministerial officer to determine 
questions of such vast importance, upon which may depend 
the political destinies of a state, should not be permitted 
to rest upon any doubtful interpretation; and the doctrine 
in that case is approved without reservation by the supreme 
court of Michigan in Shields v. Jacob, supra. The sound- 
ness of those decisions upon the facts stated will not be 
called in question. In each there were two conventions 
called or held by rival factions of a party, each faction 
having an organization and claiming recognition in behalf 
of the party. In brief, the rivals appear to have been de 
facto parties. In the case at bar the claim of the relators 
rests upon the certificate alone. If they were placed in 
nomination by a convention, or even by a faction of the 
democratic party, that fact does not appear from the record. 
We are fully in sympathy with the sentiment to which 
expression is given in the cases cited, and are not unmind- 
ful of the abuses liable to follow from the entrusting of 
such extraordinary power to a mere ministerial officer and 
usually political partisan. But are we not, according to 
the doctrine of those cases, merely “escaping the perils of 
Charybdis to perish in Scylla”? However strongly we 
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may condemn the doctrine that to the secretary of state, 
or other officer exercising similar functions, is intrusted 
the power to determine questions of the character under 
consideration, equally to be deplored is an interpretation 
which limits his inquiry to matters of form only and 
requires him to recognize every paper having the sem- 
blance of a certificate of nomination regardless of the source 
from which it emanates, or whether or not such nomina- 
tions were in fact made in this manner or by the agencies 
authorized by law. 

Briefly stated, our conclusion is that while it is not the 
province of the secretary of state under our system to de- 
cide between rival factions of a party where eacli faction 
has made nominations, he should, in case of objection, ascer- 
tain from the record, or from extrinsic evidence, whether 
such candidates or either of them were in fact placed in 
nomination by a convention or assemblage of voters or dele- 
gates claiming to represent such party. It will be observed 
that there is no mention made in the stipulation of a con- 
vention or nomination of the relators in any manner accord- 
ing to the usage of the democratic party, nor do we know, 
unless by inference, that they represent even a faction of. 
said party; but those, as we have seen, are questions which 
the respondent was required to determine on the hearing to 
which reference is made in the stipulation, and his conclu- 
sion cannot be questioned in this proceeding. It follows 
that the writ of mandamus, so far as it is sought thereby 
to require the respondent to certify the names of relators as 
candidates for the several state offices, should be denied. 


WRIT DENIED. 
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Cuarurs PETERSON v. Orto SKJELVER. 


* Frnep FEBRUARY 5, 1895. No. 5570. 


1. Boundaries: Monuments. Where the original mounds or 


&. 


monuments established during a government survey can be. 
identified and ascertained, they will control course and distance. 


: : FreELD Notes: EVIDENCE. Field notes and plats 
of the original government survey are competent evidence in as- 
certaining where monuments are located in case a government 
corner is destroyed, or the point where it was originally placed 
cannot be found, or the location of the original corner is in dis- 
pute; but when it is shown by uncontradicted evidence that a 
section corner was located by the government surveyors ata cer- 
tain point, such location must contro], even though it is ata 
place different from that given in the field notes and plat. 
Woods y. West, 40 Neb., 307, followed. 


: ADMISSION OF EVIDENCE. The rulings of the trial court 
in admitting and excluding evidence examined, and held not 
erroneous or noé prejudicial to the rights of the complaining 
party. 


New Trial: Newry DiscovereD EvipEnce. The showing 


filed with motion for new trial in support of the grounds of 
newly discovered evidence and accident and surprise held insuf- 
ficient. 


. Where itis sought to set aside a verdict for al- 
leged misconduct of jurors, it must appear that the acts upon 
which the complaint is founded were not known to the party 
who seeks to take advantage of them, or his counsel, during the 
progress of the trial in time to have brought them to the atten- 
tion of the trial court. 


Trial: IMPEACHING VERDICT: STATEMENTS OF JURORS: AFFI- 


DAVITS. Affidavits made by parties which purport to contain 
statements made by jurors during allezed conversations with 
them after the close of the trial of a case and their discharge 
therefrom, in reference to acts and discussions which occurred in 
the jury room while the jurors were deliberating upon their 
verdict, and in regard to which the affidavits of the jurors would 
not be received, are incompetent and insufficient to aid in 
impeaching the verdict. 
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Error from the district court of Webster county. 
Tried below before BEALL, J. 


J. R. Wilcox and Chaney & MeNiti, for plaintiff in 


error. 


. J. 8. Gilham and James McNeny, conira. 


Harrison, J. 
On the 9th day of March, 1891, Otto Skjelver com- 


menced an action of ejectment against Charles Peterson in 
the district court of Webster county, in which he filed the 
following petition: 

“The plaintiff complains of the defendant for that said 
plaintiff has a legal estate in and is entitled to the possession 
of the following described premises, to-wit: The tract of land 
heretofore supposed to be the eastern side of the southeast 
quarter of section 28, town 3, range 12, Webster county, 
Nebraska, being the tract included within the north and 
south lines of said quarter section and bounded on the east 
by the center of the highway left between said quarter by 
plaintiff and the southwest quarter of section 27, in said towa 
and range, by plaintiff and defendant,—said highway having 
been recognized by plaintiff and defendant, each of them 
plowing up to it and no further, for the past thirteen years, — 
and upon the west by the line of a pretended survey made 
by W, E. Thorne and — Folden during the summer of 
1890. The said defendant unlawfully withholds posses- 
sion of said land from plaintiff and has withheld the same 
since the Ist day of March, 1891. The defendant, while 
unlawfully in possession of said premises, has received the 
rents and profits therefrom from the 15th day of October, 
1890, to the commencement of this action, amounting to 
the sum of one hundred dollars, and has applied the same 
to his own use to the plaintiff's damage in the sum of one 
hundred dollars. The plaintiff therefore prays judgment 
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for the delivery of the possession of said premises to him 
and also for said sum of one hundred dollars for said rents 
and profits and costs of suit.” 

The answer filed on behalf of Peterson was a general 
denial, A jury was waived and the first trial had to the 
court. There was a finding and judgment in favor of Pe- 
terson, which was set aside at his request and a new trial 
ordered. Ata subsequent term of court the second trial 
occurred before the court and a jury and Skjelver was suc- 
cessful, the jury returning a verdict in his favor. A mo- 
tion for new trial was filed by Peterson, argued and over- 
ruled, and judgment rendered on the verdict, and Peterson 
has prosecuted error proceedings to this court. 

As will be gathered from the petition, the main dispute 
in this case is in regard to the boundary or division line 
between the southeast quarter of section 28, township 3, 
range 12, in Webster county, and the southwest quarter of 
section 27, in the same town and range. The first tract 
described is owned by Skjelver and the second by Peterson. 
The exact location of the southeast corner of the southeast 
quarter of section 28, or the corner common to sections 28, 
27, 33, and 34, was, and now is, the main point to be de- 
termined in the controversy, for the ascertainment of its 
true position will settle the starting point of the division 
line between the two quarter sections and effect an adjust- 
ment of it and the dispute. Skjelver’s right to the land, 
by virtue of adverse possession for the statutory period, 
was also put in issue and tried. 

The second, third, and fifth assignments of the petition 
in error are first considered by counsel for Peterson in their 
brief, and it is there stated: ‘“‘They present the question 
whether it was competent for plaintiff below to prove the 
existence of government corners by parol evidence, with- 
out first accounting for the absence of the official record of 
the survey,” or, in other words, that the field notes or rec- 
ord of the government suryey and the plat are primary, 
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original, controlling, and conclusive evidence when the lo- 
cation of government corners is in controversy, and must 
be introduced, and if not obtainable, then their contents. 
With this we cannot agree. The field notes and plats are 
competent testimony where the true position of such a cor- 
ner is not known or is in doubt, and is sought to be estab- 
lished, but not controlling or conclusive as to such location; 
and when the original mounds or monuments established 
by the government survey can be identified or clearly 
shown, they will be accepted in preference to what is stated 
in the field notes, if at variance therewith. ( Woods v. West, 
40 Neb., 307; Thompson v. Harris, 40 Neb., 230, and 
cases cited.) It is further argued under the third assign- 
ment that George Hutton, a witness for Skjelver, should 
not have been permitted to answer a question propounded 
to him, as shown on page 28 of the bill of exceptions, be- 
ing question 6 on said page. Reference to the page and 
question designated discloses that the objection to the ques- 
tion was overruled and no answer given by the witness, but 
the evidence which it is argued was objectionable was in 
answer to the next interrogatory,or number 7, It may be 
claimed, however, that question 7 was but a continuation 
of question 6, and that the objection should be considered 
as applicable to the question as a whole. If this view is 
allowed to prevail, it cannot avail plaintiff in error. The 
objection interposed to the interrogatory was as follows: 
“Objected to, as being hearsay testimony.” Ignoring any 
criticism which might be made to the form or substance of 
” this as an objection, we will say that the question was one 
to which the objection was properly overruled. It was not 
open to this objection, It was probably improper in that 
it was leading and called for a conclusion of the witness 
based upon certain facts and the acts of other parties, which 
if detailed in answer to competent interrogatories would 
have been competent. 

The sixth assignment of error refers to a motion made 
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during the giving of testimony by the witness Nels Soren- 
son. The motion, as it appears in the record, was inter- 
posed after the fifteenth question put to this witness had 
been asked and answered, and was as follows: ‘The de- 
fense move to strike out the testimony of the witness as ir- 
relevant, incompetent, and hearsay testimony.” This was 
overruled by the court, and, we think, correctly. The 
motion was evidently intended to apply to all the testi- 
mony of the witness given up to that time and could not 
be sustained, as the evidence, while a great portion of it 
was introductory, was competent and necessary to a full 
understanding by the court and jury of the evidence of the 
witness which followed it. 

One contention of counsel for plaintiff in error which 
we think best to notice here is that the verdict was not 
sustained by the evidence. The testimony develops that 
the southeast quarter of section 28, the Skjelver land, was 
first occupied by Hans Tullifson in 1872 or 1873, who 
abandoned it very soon, probably a month after settling 
upon it. It was then occupied by one Gunnard, who in 
1876 surrendered his claim to Skjelver, who then entered 
into possession, and by whom it had been retained up to 
the time of the trial of this case. The adjoining, or . 
southwest, quarter of section 27 was purchased by Peter- 
son during the year 1878, and he then and has since occu- 
pied it. Tullifson testifies that when he took possession of - 
the southest quarter he found the corners, including the 
southeast one, and in his search for this particular corner 
he found a stone which had apparently been placed there 
to mark the position of the corner; that he threw up a 
mound where he had found the stone, and put a stick in 
the mound. The field notes were introduced in evidence . 
on the part of plaintiff in error, and one of the statements 
therein contained was as follows: “Set a limestone 18x16 
x4 in. thick for a corner to sections 27, 28, 33, and 34.” 
This was the disputed corner. When Skjelver entered into 
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possession of this laud he found a mound and a stick at 
this corner. Tullifson, it will be remembered, stated that 
he found a stone monument at the corner, and made a 
mound and put the stick in it. Some other persons who 
had lived in the county testified that they had seen this 
corner. Peterson, when he oceupied the adjoining quarter 
section, plowed along the line between him and Skjelver, 
but lefta strip about two rods wide, measuring trom the land 
he cultivated to the center of a road along the line between 
him and Skjelver, and in the center of which road stood 
the southeast corner, as claimed by Skjelver, who did the 
same on his side of the road. There were other facts and 
circumstances in the record which tended to show that the 
corner found by Tullifson and adopted by Skjelver was 
the government corner. On the other hand, a number of 
the old settlers of the township and the county testified that 
no corner had ever been discovered at that particular point 
in dispute, and some that there had apparently been no 
corners established in the interior of the township, or none 
had ever been discovered or discoverable by such search as 
had been made and assisted iu by them, the particulars of 
such searches being detailed in some instances. There 
seein to have been two or three surveys made, and in at 
least two, ove in 1884 and one in 1890, the corner on the 
southeast of section 28 was claimed to have been deter- 
* mined to be at a point about ten rods west of the “Skjelver 
corner,” which would give Peterson the strip of land in 
controversy; but without further quoting from or giving a 
summary of the testimony we will say that a careful 
perusal and consideration of al] of it convinces us that it 
was fully sufficient to sustain a verdict founded upon a 
finding that the corner claimed by defendant in error was 
fully identified by it as the government corner established 
during the survey made for the government. 
The ninth assignment of error is as follows: ‘The court 
erred in giving instructions 2 and 3, given on its own mo- 
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tion.’ Instruction No. 2 is a copy of a portion of the 
syllabus to the case of Coy v. Miller, 31 Neb., 348, was en- 
tirely applicable to the facts in the case, and it was not er- 
ror to give it; and under the rule where alleged error in 
giving instructions is stated, as it is in this assignment, we 
need not consider it further. (Hewitt v. Commercial Bank- 
ing Co., 40 Neb., 820.) 

The assignment of error in relation to the refusal to give 
instructions offered by plaintiff in error and in modify- 
ing some before reading them, is too general, in that the 
instructions, the refusal to give or modification of which 
is complained of, are stated collectively, and an examina- 
tion convinces us that at least one was properly refused, the 
grounds sought to be covered by it having been fully em- 
bodied in others which were given; and some were not ap- 
plicable to the evidence, and having determined that any 
one of them was properly refused, under the established rule 
of this court we need not further consider them. (Hewitt 
». Commercial Banking Co., 40 Neb., 820.) As to those 
modified, we are unable to perceive wherein such modifi- 
cation was harmful to the rights of plaintiff in error. 

Complaint is made, in the fourth and seventh assign- 
ments, of the action of the trial court in sustaining objec- 
tions to questions propounded to Mr. Campbell, one of the 
witnesses for defendant in error, and to Skjelver during 
cross-examination, and excluding the testimony sought to 
be elicited by such questions. To some, if not all, of these 
interrogatories these objections were properly sustained, for 
the reason that they were without the province of a proper 
cross-examination. To others the answers would have been 
wholly immaterial, and the same facts had been, or were 
afterward, shown both on direct and cross-examination of 
other witnesses, and the complaining party was not preju- 
diced in any degree by the action of the court. 

Two of the grounds of the motion for a new trial were 
as follows: 
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“3, Newly discovered evidence, material for the defend- 
ant, which he could not with reasonable diligence have dis- 
covered and produced at trial, as shown by ‘affidavit at- 
tached hereto, filed herewith, and marked ‘T.’ 

“5, Accident and surprise which could not have been 
prevented by ordinary diligence, as shown by affidavit filed 
herewith, marked ‘H.’” 

There were two affidavits filed in support of these 
grounds of the motion, in which it was stated that one 
Thorne was a material witness for Peterson, and that he, 
unexpectedly to Peterson and his counsel, left Webster 
county just prior to the time of trial of the case. It is 
further stated in oneof the affidavits that the jury was im- 
paneled for the trial of the case late on Friday, the 19th 
of February, 1892, and that some one on that day,—it does 
not appear who, whether an officer or not,—was sent to the 
home of the witness with a subpoena, and Peterson states 
in his affidavit that he could not with reasonable diligence 
have procured the evidence of this witness, Thorne, at said 
trial. This was not sufficient. It was not shown to be 
newly discovered evidence. On the contrary, the affidavits 
filed on behalf of the moving party discloses that both he 
and his counsel knew of this witness and to what he would 
testify, and fail to show any reasonable diligence in ob- 
taining his presence during the trial. The district court 
was clearly right in its rulings on thesé grounds of the 
motion for a new trial, 

Accompanying the motion for new trial were several af- 
fidavits tending to show misconduct of jurors during the 
trial, and also setting forth the influences and reasons, 
as given by jurors after the verdict was returned, which 
had operated on their minds and caused them to form the 
conclusions which were embodied in their verdict rendered. 
Motions were made by defendant in error to strike these 

‘affidavits from the files, and were sustained. This, we 
think, was error. The motions should have been overruled, 
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the affidavits retained and considered with the motion for 
a new trial.. The next inquiry which arises is, if these 
affidavits had been considered, were the facts stated in them 
sufficient to call for the setting aside of the verdict and or- 
dering a new trial? If so, the striking from the record 
was prejudicial error, and if not, the reverse. Such of them 
as complained of misconduct of jurors were based upon 
actions of the jury during the progress of the trial and be- 
fore verdict wag returned, but in none of them is it stated 
that the complaining party did not know of them before 
the return of the verdict. If in possession of such knowl- - 
edge it should have been brought to the attention of the 
court, and if it was not so known, this fact should be 
shown by the affidavits, and, as it was not, they were in- 
sufficient. Two of the affidavits refer to and state the sub- 
stance of conversations which the affiants claim they had 
with jurors after the verdict was returned and the jury dis- 
charged. In one of these affidavits it is set forth that a 
juror said certain matters were discussed in the jury room 
and were urged upon him to influence him in favor of the 
verdict returned, but it does not appear that he claimed to 
have been influenced by them to any extent. The other 
is more specific and direct in its statements, but they are 
both in regard to matters in which the affidavits of jurors 
themselves would have been incompetent and would not 
have been received for the purpose for which the ones under 
consideration were offered, and clearly not competent when 
presented as they were in the shape of statements of par- 
ties other than jurors of what was said by jurors during 
conversations with them after the trial had closed. (Lamb 
v. State, 41 Neb., 356.) The action of the court in strik- 
ing the affidavits from the records was not prejudicial to the 
rights of plaintiff in error. The judgment of the district 
court is 
AFFIRMED. 
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Wii_utiam Gray v. ALpHoNsO S. GODFREY, 
FILED FEBRUARY 5, 1895. No. 6207. 


1. Action on Account: Evipence: Revizrw. The evidence in 
this case examined, and held sufficient to sustain the findings of 
the trial court and judgment thereon. 


2. Review: BiLu or Exceptions. This court will not review tes- 
timony in the form of affidavits used in the trial court on the 
hearing of a motion for a new trial unless such affidavits have 
been included in and presented by a bill of exceptions. 


Error from the district court of Lancaster county. Tried 
below before TuTrie, J. 


Talbot, Bryan & Allen and Maule & Spencer, for plaint- 
iff in error. 


Leese & Starling, contra. 


Harrison, J. 


Defendant in error instituted this action to recover of 
plaintiff in error the sum of $52.91 and_ interest due 
thereon, balance due on account. Plaintiff in errror, in 
his answer, acknowledged the purchase of the articles and 
to the amount charged in the account, and that the charges 
were reasonable, but pleaded payment of a portion of the 
account, claiming that the true balance he owed defendant 
in error at the time of the commencement of the action 
was $23.10, of which sum he also alleged a tender. The 
reply was a general denial of each and every allegation of 
the answer. A jury was waived and trial had to the court, 
which resulted in a finding and judgment in favor of de- 
fendant in error for the sum claimed in his petition, Mo- 
tion for new trial was filed and overruled and the case is 
presented here for review. 

It is first assigned for error that the judgment was not 
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sustained by sufficient evidence. We have carefully ex- 
amined and considered the evidence, and while, as to a 
number of questions, it is conflicting, we cannot say that 
the finding and judgment of the trial court, based thereon, 
are clearly or manifestly wrong; and as a whole we think 
it may be said to be amply sufficient to sustain such find- 
ings and judgment; hence, following the settled rule of 
this court, they will not be disturbed. 

There is a further assignment that the court erred in not 
granting a new trial because of ‘newly discovered evidence 
material to the defendant as shown by the affidavits of 
James H. Cradduck and William Gray and K. K. Hay- 
den submitted herewith.” It is well established in this 
court, by a long line of decisions, that testimony of any 
kind used in a lower court, to be available in this court for 
any purpose, must be preserved by a bill of exceptions, and 
this applies with as much force to evidence in the form of 
affidavits as any other. The affidavits used in this case at 
the hearing of the motion for a new trial, to support the 
ground thereof, which is made the basis of the assignment 
of error now under consideration, were not preserved by 
the bill of exceptions and therefore cannot be considered 
here. The judgment of the district court is 


AFFIRMED. 


L. H. Kenr et Au v. WILLIAM H. GREEN ET AL. 


FILED Fesruaky 5, 1895. No. 6356, 


1. Review: ConFiictina Evipence. The findings of a trial 
court as expressed by its rulings upon a motion for new trial, 
when based upon conflicting evidence contained in affidavits 
filed in support of the motion, will not be disturbed by this 
court unless clearly and manifestly wrong. 


47 
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2. Practice: AGREEMENTS MADE OvuT oF CouRT. Agreements 
relating to a cause pending trial, made out of court by the parties. 
thereto, and not brought to the attention of the court, are not 
looked upon with favor, and the courts are under no obligation. 
to enforce such agreements. 


3. New Trial: Evipence. The evidence contained in the affidavits 
filed in support of the motion for new trial herein examined, 
and held sufficient to support the findings of the trial court as 
evidenced by its ruling thereon. , 


Error from the district court of Douglas county. 
Tried below before Krysor, J. 


William E. Healy and H. P. Stoddart, for plaintiff in 


error. 


M. D. Hyde, contra. 


Harrison, J. 


The cause of action stated in the petition filed in this 
case in the district court was for an amount alleged to be 
due defendants in error from plaintiffs in error for services 
rendered to them by defendants in error, as real estate 
agents or brokers, in effecting the sale, or an exchange, of 
some real estate. The answers were general denials, The 
case was called for trial, a jury impaneled, and trial had in. 
the absence of plaintiffs in error, and verdict returned 
against them. They filed a motion for new trial, which 
was overruled, and they have removed the case to this court 
for a review of the action of the trial court in refusing to- 
set aside the judgment and grant them a new trial. The 
motion was as follows: “The defendants, move the court. 
to set aside the verdict and judgment in the above entitled 
cause, and in support thereof the affidavits of H. P. Stod- 
dart, Wm. E. Healey, L. H. Kent, and Dennis Cunning- 
ham, filed herein this 27th of June, 1892, are herewith 
submitted.”? The motion is entirely insufficient, in that it 
fails to state or assign any ground for granting a new trial, 
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and we might stop here and not further consider the case. 
The affidavits referred to in the motion appear in the bill 
of exceptions, as do also some counter-affidavits, and are 
stated to have been used on the hearing of the motion for 
a new trial, and we will examine them and review the ac- 
tion of the trial court in denying the relief sought upon 
the showing made in them. From a perusal of them we 
gather that this case was placed for trial on what is desig- 
nated in Douglas county as the call for May 31, 1892, and 
held its place until June 14 following, when it was stricken 
from the call for the reason that a deposition could not be 
found. Afterward the missing deposition was returned to 
the files of the case, or into court by attorneys for plaintiffs 
in error, and on June 15 the case was again placed on call, 
and, at request of one of the attorneys for plaintiffs in 
error, at the foot thereof. On the morning of June 23 it 
was known, apparently, by all the attorneys concerned, and 
some of the parties, that the case was almost, would be 
very soon, and probably during the day, reached for trial. 

L. H. Kent, one of the plaintiffs in error, states, in sub- 
stance, in his affidavit, that he was in the court room about 
10 o’clock A. M. of June 23, and the case had not been 
reached for trial, and was not next on call; that he had a 
conversation with M. D. Hyde, attorney for defendants in 
error, in which it was agreed that the cause should not be 
tried during the absence of either, and if reached, and 
either one of them was present and the other not, the one 
present should inform the other. After making such agree- 
ment, as he had a very severe headache, he left the court 
room and went to his office and did not return to court un- 
til about 4 o’clock P. M. of the same day and there learned 
that the case had been tried without the appearance of any 
one on his side of the cause, or in his behalf. Here follows 
a statement of the defense which he claims to have, as to 
all matters of the action alleged in the petition. 

Dennis Cunningham, one of the defendants in the dis- 
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trict court, sets forth in an affidavit that at the time this 
case was tried he was in attendance in another suit, wherein 
he was plaintiff in another court in Omaha, and relied upon 
his attorneys to inform him when this one would be called 
for trial, and makes a further statement of his defense 
which he desires to make to the cause of action set forth 
in the petition. 

H. P. Stoddart, Esq., one of the attorneys for plaintiffs 
in error, states in his affidavit that immediately after the 
cause was reinstated in the call for trial he entered into an 
‘agreement with Mr. Hyde, attorney for the opposite par- 
ties, that the cause should not be tried when either of them 
was absent, and if either ascertained when the case would 
be reached for trial and the other did not know it, or was 
absent, the one obtaining such knowledge, or being present, 
should inform the other, and that in violation of said 
agreement, Hyde being present when the case was called, 
tried it on behalf of his clients; that the affiant was only 
about two blocks away from the court room where the trial 
was held, at the time of the trial, and could very readily 
have been notified if Hyde had desired to fulfill his agree- 
ment. 

Mr. Wm. E. Healey, one of the attorneys for plaintiffs 
in error, states that he was, immediately prior to the time 
of the trial in this case, engaged in the trial of another 
ease in another court in the city of Omaha, and did not 
reach the room where this case was being tried until the 
judge had almost closed his instructions to the jury, ‘‘ and 
then and there his honor Judge Keysor informed deponent 
that any matters on the part of defendants might be pre- 
sented on a motion to set aside the verdict. After depo- 
nent having informed said judge that although he, depo- 
nent, had no testimony in the court room at the moment, 
he could procure the same very shortly, said judge stating 
that the jury could not then be held for the same.” 

Neither Kent nor Stoddart claims that the agreement 
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made with him by Hyde in regard to the trial of the ac- 
tion was ever brought to the knowledge of the court. 
They were both alleged to have been made ont of court. 
In behalf of the other parties to the record, Mr. Hyde 
makes affidavit, and states therein, that this case was regu- 
larly reached and called for trial, and when called, the 
plaintiffs in it being present and ready, were directed by 
the court to proceed with the trial. That he called the 
attention of the judge to the fact that the opposite parties 
were not present, or represented by counsel, and the judge 
replied that he had told Mr. Kent, one of the defendants 
in that court, and an attorney, that’ morning that the case 
might be reached at any time, and they should watch it 
and be ready to try it when called, and further said that 
the trial might proceed ; that on the day the case was rein- 
stated on the call it was placed at the foot with a large 
_ number of cases before it; “that, as affiant and said Stod- 
dart were leaving the court house, affiant remarked to him 
that he did not think said case would be reached for trial 
that week, but that if either learned that it was likely to 
be reached that week he might Jet the other know; that 
said Stoddart asked affiant if he had a telephone; affiant 
replied no, but that if he telephoned Williams, one of the 
plaintiffs, it would reach affiant, and affiant alleges that is 
the only conversation or agreement he had with said Stod- 
dart in regard to said trial; and this affiant denies that he 
ever requested said Stoddart to enter into an agreement. 
that they would let each other know as to the time when 
said cause would be reached for trial, or that said cause 
would not be tried in the absence of said Stoddart, and 
denies that said Stoddart relied upon affiant to inform him 
as to when said case would be reached, except as aftiant 
might learn that it would be reached that week, contrary 
to their expectations. Affiant further says said case was 
not reached during said week, and was not called for trial 
till Thursday, June 23, of the following week ; that dur- 
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ing the preceding days of the week in which said case was 
tried said Stoddart, Healey, and Kent were in attendauce 
at his honor Judge Keysor’s court, and had the same meaus 
of knowing the position of said case on the call and when 
the same would be reached that this affant had, and did 
know all that affiant knew in regard thereto.” Then fol- 
lows a denial that affiant ever had any agreement with 
Kent that the case should not be tried when either was ab- 
sent, or that either should inform the other when the case 
was reached for trial, and he avers that the statements in 
the affidavit of Kent in that regard are wholly untrue. 
“That the only conversation this affiant had with said Kent 
on said morning was in regard to passing said case, said. 
Kent saying, if both parties agreed the case might be 
passed ; affiant replied that such an agreement could not be 
made; that when the case was reached the court would dis- 
pose of it some way; that thereupon said Kent walked 
towards the desk where the court was sitting, and in a few 
monents affant went into another room. Affiant further 
says that about 11 o’clock on said morning he met said 
Stoddart at the door of Judge Keysor’s court room and 
then and there said to him that said case might be called 
almost any time, and that said Stoddart passed on into the 
court room. This affiant avers that he acted in the utmost 
good faith and proceeded to trial under the direction of the 
court, and if said defendants, or their attorneys, intended 
to be present at said trial it was only through their own 
gross negligence, and not any fault of this affiant that they 
were liot.” 

Mr. Williams, one of the defendants in error, states as 
follows: “That about the first day of June, 1892, affiant 
was informed by his attorney, M. D. Hyde, that his case 
was placed on call; that he, the said Hyde, would proba- 
bly want affiant to testify in said case at any time; that 
affiant was put to a great deal of inconvenience on account 
of time of said trial being unkuown to him, and that for 
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aterm of nearly three weeks affiant was forced to neglect 
important business matters, in order to be in-reach of said 
call; that within one week after the trial of said case af- 
fiant met Dennis Cunningham, one of the defendants, and 
said Cunningham stated to affiant that he had not given 
the case any consideration; that he had never entered the 
court room at any time while the case was pending, and 
that he had not, and would never bother with it; that 
he had nothing to do with it; that it was Mr. Kent’s busi- 
ness, alluding to the other defendant in said case. Affiant 
further says that the said Cunningham was in the city and 
did not appear at the trial of said case in the county court 
of Douglas county, and that within ten minutes after the 
trial of said case affiant met said Cunningham on the street, 
and that said Cunningham stated that he was not going to 
bother with the matter; that he had always been willing 
‘to pay his part. Affiant further says that on the 23d day 
of June, 1892, at about 2 o’clock, P. M., he was in the 
city treasurer’s office when his attorney, Mr. M. D. Hyde, 
came to him and requested that he go at once and get the 
papers in said action and make an immediate appearance 
at the district court; that said case had been called for 
trial and that he did not wish to keep them waiting, Af- 
’ fiant then asked Hyde if the defendants were ready and 
the said Hyde replied that he had met them in thé court 
room in the morning and that they knew that the case 
would be ready in a very short time, and that they were 
probably waiting at the time.” 

Referring to the alleged agreement between Kent and 
Hyde, and also the one between Stoddart and Hyde, asa 
general rule courts do not feel called upon to, and will not, 
enforce stipulations or agreements regarding cases made 
out of court; but however this may be, the evidence as to 
the existence of each of these agreements was conflicting, 
and the question of their existence or non-existence seems 
to have been resolved by the trial court in favor of the 
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contention of defendants in error, as must have -been its 
findings, judging from the decision on the motion in regard 
to this and other matters upon which the testimony in the 
affidavits was conflicting, and we cannot say that these 
findings were clearly wrong or not sustained by the evi- 
- dence, and, following the established rule, we will not 
disturb them. Bearing this in mind in our review of the 
action of the trial court in overruling the motion for a 
new trial, after a full examination and consideration of the 
contents of all the affidavits filed by either of the parties 
we cannot say that such action was erroneous or should be 
reversed. (Felton v. Moffett, 29 Neb., 582.) It is true 
that a case involving the question presented in this one 
contains a strong appeal in itself to the favorable consider- 
ation of a court or judge, in that by refusing a new trial 
parties are deprived of a trial upon the merits which their 
defenses may possibly possess; but, on the other hand, the 
rights of the opposing litigants must not be ignored; nor 
should we lose sight of the proper diligence and attention 
which parties should exercise in the prosecution and de- 
fense of cases in the courts; and we are satisfied that the 
ruling of the district judge was not erroneous upon the 
showing made. It follows that the judgment of the trial 


court is s 
AFFIRMED. 


Kent K. Haypven, TRUSTER, APPELLEE, v. LINCOLN 
Crry Evectric Ratnway CoMPANY, APPELLEE, 
IMPLEADED WITH WEsTINGHOUSE ELEcTRIc & 
MANUFACTURING COMPANY ET AL., APPELLANTS. 


FILED FEBRUARY 5, 1895. No. 5794. 


1. Collateral Security: Bona Fivz Houpgrs. One who re- 
ceives as collateral security to a loan contemporaneously made 
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negotiable bonds not yet mature, without knowledge of any de- 
fense to such bonds, is entitled to protection as a purchaser 
thereof to the extent of the amount of such loan. 


2. Corporations: AUTHORITY TO EXECUTE MorTGAGE: EvI- 
DENCE. Where there was contained in a mortgage a copy of 
resolutions described as having been adopted by the board of 
directors of the mortgagor, a corporation, from which resolutions 
it appeared that said board had, as required, authorized the 
making of such mortgage, no further proof was necessary toa 
prima facie showing of authorization by the board of directors. 


3. Decree Entered by Consent: Review. A party who has 
consented to a decree of foreclosure and a sale thereunder cannot. 
be heard on appeal to question the correctness of the decree in 
so far as it was authorized by his own stipulation. 


Appeat from the district court of Lancaster county. 
Heard below before Fiexp, J. 


See opinion for statement of the case. 


Ricketts & Wilson, C. O. Whedon, and F. A. Boehmer, 
for appellants: 


The burden of showing the proper execution of the bonds 
is upon the plaintiff. (Donovan v. Fowler, 17 Neb., 247.) 

The officers of the company had no power whatever to 
mortgage its property to secure its indebtedness in the way 
it was done, neither at the time of making the debt nor 
subsequently thereto, nor to deposit the bonds as collateral 
security, (Tippetts v. Walker, 4 Mass., 597*; Emerson v. 
Providence Hat Mfg. Co., 12 Mass., 237; Hallowell & Au- 
gusta Bank v. Hamlin, 14 Mass., 180; Hartford Bank v. 
Barry, 17 Mass., 97; Adriance v. Roome, 52 Barb. [N. 
Y.J, 399; Harwood v. Humes, 9 Ala., 659; Crump v- 
Onited States Mining Co., 7 Gratt. [Va.] 352; Despatch 
Line of Packets v. Bellamy Mfg. Co., 12 N. H., 205; 
Whitwell v. Warner, 20 Vt., 446; People v. Commission- 
ers of Buffalo County, 4 Neb. 161; Mills v. Murry, 1 
Neb., 327; Hoagland v. Van Etten, 22 Neb., 684; Eng- 
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land v. Dearborn, 141 Mass., 590; Titus v. Cairo & FR. 
Co., 37 N. J. Law, 98; Stokes v. New Jersey Pottery Co., 
46 N. J. Law, 237; Walworth County Bank v. Farmers 
Loan & Trust Co., 14 Wis., 352.) 


John H. Ames, contra: 


There is nothing in the record to indicate that the bonds 
were issued in violation of the resolution adopted by the 
board of directors of the corporation. The presumption is 
to the contrary. The bonds cannot be impeached in the 
hands of a bona fide holder. (Hackensack Water Co. v. De 
Kay, 36 N. J. Eq., 558, and cases cited; Jones, Corporate 
Bonds & Mortgages, secs. 24, 174.) 


Ryay, C. 


This action was brought in the district court of Lancas- 
ter county by Kent K. Hayden, as trustee, against the Lin- 
coln City Electric Railway Company alone, for the fore- 
closure of a mortgage made by said company on all its 
property to said trustee to secure payment of its 150 bonds 
of the denomination of $1,000 each. These bonds were 
payable to bearer, and by virtue of their own provisions 
were to pass by delivery, unless the ownership should be 
registered on the books of the trustee, in which case bonds 
so registered could only be transferred upon said books 
when there was a registration to bearer. As the trustee 
testified that there was no registration showing the owner- 
ship of any of the bonds, the provision as to registration 
is of no importance. While this cause was pending in the 
district court aforesaid several creditors of the original de- 
fendant, upon application made for that purpose, were per- 
mitted to be made parties defendant. The briefs submitted 
for appellants are for these intervenors alone, and we shall 
therefore confine our attention to the several propositions 
thus presented in argument. The decree rendered found 
due to certain holders of bonds the amounts thereby evi- 
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denced as due them respectively and ordered that pay ments 
should first be made of these out of the proceeds of the 
sale directed. The rights of the intervenors, who are ap- 
pellants in this court, were decreed subject to the rights of 
the bondholders represented by the trustee, Mr. Hayden. 

Tt is urged by appellants that the mortgage was never 
authorized by the board of directors. In the answer of the 
Lincoln City Electric Railway Company there was contained 
an admission that this mortgage was duly issued, and in the 
mortgage itself was contained a copy of resolutions of the 
railway company’s board of directors which clearly show the 
authority questioned. This was sufficient to establish prima 
facie the authority required. Appellants contend that as 
the evidence showed without question that certain of the 
bonds were held merely as collateral security, the holders 
thereof could not be treated as purchasers and that therefore 
they had no right to recognition by the district court. In 
Helmer v. Commercial Bank, 28 Neb., 474, it was held that 
one to whom, without notice of a defense, was transferred 
a negotiable promissory note before due as collateral secu- 
rity for a loan then made was entitled to be treated asa 
purchaser, at least to the extent of the loan. In the decree 
the rights of holders of collaterals were limited to the 
amount for which the bonds in each instance stood as secu- 
rity. Each holder of collaterals was thus treated as a 
purchaser to the extent of the credit extended on the faith 
of the collaterals in accordance with the holding of this 
court in the case of Helmer v. Commercial Bank, supra. 

As to those appellants who stipulated that a decree of 
foreclosure should be entered and the mortgaged property 
sold thereunder, it is proper to say that they cannot now 
be heard to question such foreclosure. Among these par- 
ties consenting were Jolin Fotsch and the German National 
Bank, by the latter of whom the most persistent attacks 
have been made upon the entire relief granted. As the 
mortgage was made with full authority by the president 
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and secretary of the mortgagor and was filed for record 
before the rights of any of the appellants had their origin, 
the liens of the appellants were properly held inferior 
thereto. The judgment of the district court is 


AFFIRMED. 


B. F. Jonnson, APPELLEE, v. N. A. McILENNAN ET AL., 
APPELLANTS, 


FILED FEBRUARY 5, 1895. No. 5761. 


Review: ConFLicTING EVIDENCE: PLEADING. A decree of the 
district court will not be disturbed on appeal to this court when 
the sole question presented is as to findings of fact made by such 
district court upon consideration of merely conflicting evidence. 


APPEAL from the district court of Lancaster county. 
Heard below before F1ELp, J. 


Reese & Gilkeson, for appellants, 
B. F. Johnson, contra, 


Ryay, C. 


The appellee filed his petition in the district court of 
Lancaster county for the enforcement of a mechanic’s lien 
against certain real property on which appellee had erected 
a dwelling house for appellants. The balance for which a 
lien was claimed was $204.80, with interest thereon from 
November 26, 1890. By way of answer and cross-petition 
the appellants, after a denial of certain averments of the 
petition and au admission of the correctness of others, al- 
leged that the building erected by appellee was constructed 
so unskillfully that appellants had thereby sustained dam- | 
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age in the sum of $500, for which amount there was a 
prayer for judgment. The reply was a mere denial of 
each and every allegation contained in the answer, “con- 
trovening petition of plaintiff.” In Herdman v. Marshall, 
17 Neb., 252, it was held that language very similar to 
that above used did not amount to a denial of affirmative 
matter pleaded in the answer. It was moreover held in 
the case just cited that by a failure to challenge such defect 
it would be deemed waived. In the case at bar it does not 
appear that the manner of pleading just criticised was 
brought to the attention of the district court. It may be 
that this failure to deny the averments of the answer to 
some extent influenced the district court to a recognition of 
the right of appellants to a recoupment of damages. The 
amount of the claim made in the petition was at any rate 
upon the pleadings and proofs reduced by the sum of 
about $75. Appellants insist that this amount should 
have been much greater, and there is a large amount of 
evidence which teuds to sustaiu this contention. While 
this is true, there is also evidence contradictory of that, 
from which a greater amount of damages than was allowed, 
is inferable. The amount of the damages set off against 
the claim of the appellee was not the exact sum named by - 
any particular witness on either side. It was, however, 
greater than that fixed by some witnesses. Under such 
circumstances the estimate made by the district court must 
stand, and its judgment is therefore 

AFFIRMED, 
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ExizaBpetro M, CHASE ET AL., APPELLEES, AND JOHN 
McMANIGAL, APPELLANT, V. FRANK M. MILES Er 
AL., APPELLEES. 


FILED FeprRuaRy 5,1895. No. 5837. 


Res Adjudicata. <A judgment rendered by a court which had jur- 
isdiction of the parties and of the subject-matter, as between 
such parties, conclusively settled all questions litigated, subject 
only to the contingency of a reversal or modification in the same 
proceeding. 


APPEAL from the district court of Lancaster county. 
Heard below before Trpsets, J. 


Marquett, Deweese & Hall and Sawyer & Snell, for ap- 
pellant. 


Pound & Burr, contra. 


Ryay, C. 


This action was brought in the district court of Lancas- 
ter county by Elizabeth Chase and others against Frank 
M. Miles, L. C. Burr, and Hiland H. Wheeler, to enjoin 
the defendants from the commission of certain contemplated 
acts which, as was alleged, would tend to impair the rights 
to, and cloud the title of, plaintiffs as to the lot of which 
each plaintiff was described as the owner. LL. C. Burr and 
Hiland H. Wheeler filed a disclaimer and thenceforward 
the rights of Frank M. Miles alone were involved. It is 
stated in the briefs submitted that a settlement has been 
made of all the rights of each plaintiff except John Mc- 
Manigal. This statement we therefore assume to be cor- . 
rect, Against McManigal’s contentions as to the facts and 
prayer for relief the decree of the district court was adverse 
and he bi:ugs his case for review to this court by appeal. 
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There are presented for review several questions, but in 
the view we take of the matter but oe can receive our 
consideration. Before this suit was instituted there was 
begun, in the circuit court of the United States for the dis- 
trict of Nebraska, an action of ejectment by Frank M. 
Miles against John McManigal for the possession of lot 7, 
block 30, in the city of Lincoln,—the identical property. 
which is the subject-matter of this appeal. In this action 
in the federal court there was in favor of F. M. Miles a 
verdict and a judgment regularly entered prior to the com- 
mencement of this action. With this verdict there were 
special findings upon all the issues presented which in- 
volved the right of Miles to prosecute his action in the 
circuit court of the United States aforesaid. These fiudings 
negative the propositions of fact now urged by appellant. 
As there has been shown no reversal or modification of this 
judgment it must be conclusively assumed that before this 
action was begun there had been, in a court having juris- 
diction both of the subject-matter and parties, a final de- 
termination of all the questions now presented. (Bryant v. 
Estabrook, 16 Neb., 217; Hilton v. Bachman, 24 Neb., 
490; Yeatman v. Yeatman, 35 Neb., 422; Taylor v. Coots, . 
32 Neb., 30; Smithson v. Smithson, 37 Neb., 535.) The 
judgment of the district court is 


AFFIRMED. 


JusTIN RIPLEY ET AL., APPELLEES, V. CHARLES P, 
LARSEN ET AL., APPELLANTS. 


FILED FEBRUARY 5, 1895. No. 5862. 


Review: ConrLicrine EvmeEncs. On appeal where there is such 
@ contradiction and confusion in the evidence that it is uncer- 
tain how the issues should have been determined, the judgment 

of the district court will not be disturbed. 
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APPEAL from the district court of Lancaster county. 
Heard below befure Frexp, J. 


John 8. Bishop, and 8, B. Pound, for appellants. 


F, A. Boehmer, W. A. Williams, and Field & Holmes, 
_contra, 


Ryay, C. 


Originally there were commenced two actions in the dis- 
trict court of Lancaster county for the foreclosure of as 
many morigages made by appellants, These actions were 
consolidated for the reason that a decree in each case was 
sought against the same property as in the other. The 
first mortgage in priority was one given to the Ballou State 
Banking Company to secure a note for $1,000. This note 
had been transferred to Justin Ripley by whom foreclosure 
proceedings were begun. The original payee having been 
made a party at first disclaimed any interest in the matter 
litigated, but subsequently answering sought a foreclosure 
in respect to certain coupons evidencing interest which had 

accrued on said $1,000 note, which coupons had been paid 
by said Ballou State Banking Company because payment 
thereof had been guarantied by such company. The right 
of foreclosure on behalf of Justin Ripley, before maturity, 
was asserted because of a failure to pay interest, a default 
which entitled the holder of the $1,000 note to treat the 
same as due and accordingly to ask a foreclosure of the 
mortgage securing thesame. The answer of Mr. and Mrs. 
Larsen was a general denial, with a special denial of the 
right of Ripley to foreclose on the grounds alleged. The 
proofs fully sustained the right to a foreclosure as prayed, 
and the decree in favor of Ripley and the Ballou State 
Banking Company will not therefore be disturbed. The 
other foreclosure was sought by Arthur L. Shader, who 
held a mortgage prior to that above described. The note 
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which was secured by the mortgage held by Mr. Shader 
had originally been made to Herman H. Meyer. It was 
of date October 27, 1889, and the amount which Charles 
P. Larsen thereby had agreed to pay in one year from its 
date was $725 with interest thereon at the rate of ten per 
‘cent per aunum. 

By their answer Mr. and Mrs. Larsen set out various 
advancements of money which had been made by Meyer 
to Charles P. Larsen, amounting in the aggregate to the 
sum of $525; that afterward there had been made an ad- 
vancement of $90, for which Meyer had taken C. P. Lar-~ 
sen’s note in the sum of $100, with ten per cent interest 
per annum; that on or about October 20, 1889, Mr. Lar- 
‘son executed his note to Meyer for the sum of $725, whereas 
in fact said Larsen had received in all but the aggregate 
sum of $622.82, and that the sum of $102.18, the differ- 
ence between $622.82 and $725, was put into the $725 note 
as interest and usury. In addition to the above defense of 
usury, Mr. aud Mrs. Larsen pleaded payments of $40 in 
cash, and in labor to the amount of $203.59, wherefore, as 
they alleged, there was due but the sum of $379.23 on the 
aforesaid promissory note given for $725. ‘There was in 
the answer averments that Shader was a purchaser of the 
above note afier its maturity. The prayer of the answer 
was that credit should be allowed to the amounts of $102.18 
and $248.59, and that judgment be rendered for the amount 
found due against said answering defendants and that said 
defendants recover costs. There was a decree for the full 
amount of the $725 note and interest. The district court 
found that Shader, by assignment after maturity, acquired 
the note and mortgage. It is, however, unnecessary to 
consider whether or not this result was correct in the view 
which we take of other matters. It is observable that the 
evidence as to transactions preceding the taking of the $725 
note is of no importance under the averments and prayer 
of the answer, except such testimony as tended to establish 

48 
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the facts of payments. A large part of the brief of ap- 

pellants is devoted to the consideration of the several notes 

which preceded the note for $725, but of these only the- 
one for $600 immediately preceding that for $725 has any 

significance under the averments of the answer. In re-. 
spect to the particular usury charged there was such a con- 

flict and confusion in the evidence that we cannot say that 

the district court was wrong in its conclusions. So, too, of 
the alleged payments in cash and by labor. There was as to. 
these such a mingling of moneys loaned with wares sold, 

and credits proper to be made on each account, that we: 
cannot say that the finding of the district court was unsup- 

ported by the evidence. We do not undertake to assert 

that the district court came to a conclusion which was ab- 

solutely correct. We however admit that, if wrong, we- 
cannot discover wherein such wrong exists, The judgment. 
of the district court is therefore 


- 


AFFIRMED. 


Henry GERNER V. Epwarp A. CHURCH ET AL. 
FILED FEBRUARY 6, 1895. No. 6323. 


1, Contracts: SUBSCRIPTION TO PRIVATE ENTERPRISE: SEATING 
CAPACITY OF THEATRE. Henry Gerner signed a contract or 
subscription paper, agreeing to pay Edward A. Church and 
Henry Oliver, or order, $200 on condition they should erect or 
cause to be erected on the southwest cornerof P and Thirteenth 
streets, in the city of Lincoln, in a time specified, an opera house 
covering a space of ground 100 feet front on P and 142 feet deep. 
on Thirteenth street. The audience room and galleries of such 
opera house were to have a seating capacity of seventeen hun-. 
dred. The subscription was payable in installments, but all 
due when the opera house was completed and ready for occupancy. 
In a suit by Church & Oliver against Gerner on said subscription 
the court instructed the jury: “ By ‘seating capacity of seventeen 
hundred,’ as used in said contract of subscription, is meant the. 
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capacity of said opera house to seat seventeen hundred auditors 
on permanent or temporary seats so that they can both hear and 
see the exhibition given from the stage and still leave sufficient 
room in the passage-ways for the audilors to pass to and from 
their seats going in and out of the building.’’ Held, (1) That 
the instruction was correct; (2) that in order for the opera house 
as constructed to comply with the subscription contract as to 
seating capacity, it was not necessary that the audience room 
and galleries should have seventeen hundred fixed and perma- 
nent seats. 


2. : Ciry ORDINANCES. On such trial Gerner offered 
to prove that the opera house constructed by Church & Oliver 
was erected with a trussed roof; that the outside or inclosing 
walls were 65 feet high and 142 feet in length; that the building 
was constructed without any cross-walls of eqnal height with 
the inclosing walls, and that the outside walls were of an aver- 
age thickness of not to exceed seventeen inches. This evidence 
the court excluded. Gerner also offered in evidence section 513 
of the Municipal Code of the city of Lincoln, in force at the 
time the subscription contract was made and the opera house 
built, and which provided: ‘‘The outside walls of rooms hav- 
ing trussed roofs or ceilings, such as churches, public halls, 
theaters, * * * if more than fifteen and less than twenty- 
five feet hizh, shall average at least sixteen inches; if over twenty- 
five feet high, at least twenty inches; if over forty-five feet high, 
at least twenty-four inches in thickness. An increase of four 
inches in thickness shall be made in all cases where the walls 
are over 100 feet long, unless there are cross-walls of equal 
height.”? This evidence the court excluded. Held, (1) That 
the subject-matter of the ordinance was within the legislative 
jurisdiction of the city council; (2) that the ordinances were 
within the rule that the law of the place where a contract is 
made enters into and becomes a part of such contract; (3) that 
Gerner’s contract was one of donation; and that the courts can- 
not presume that he agreed to make this donation upon any 
other terms than that Church & Oliver should construct a build~- 
ing in accordance with the ordinances of the city in which such 
building was erected; (4) that the court erred in excluding the 
evidence. 


3. : PaRoL EVIDENCE To CONTRADICT WRITING. 
On the trial Gerner offered to testify that at the time of signing 
the contract in suit that Church & Oliver promised him that the 
opera house should be constructed of stone in its first story; of 


pressed brick with cut stone trimmings above the first story, 
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and copper cornices. This evidence the court excluded. Held, 
(1) That the evidence offered did not tend to explain, but to 
contradict and alter the agreement between the parties; (2) that 
it did not tend to show that Gerner was induced by the fraud of 
Church & Oliver to execute the contract; (3) that there was no 
ambiguity in the contract; (4) that the court did not err in ex- 
eluding the evidence. 


4. Tn a suit on a written contract for a sub- 
scription payable on certain conditions mentioned in such con- 
tract, parol evidence is not admissible, in the absence of fraud, 
to show that the subscriptions were uot to be payable except 


upon certain other conditions not enumerated in the contract. 


5. : SHAM SUBSCRIBERS: FRAUDULENT MISREPRE- 
SENTATIONS. On the trial Gerner introduced in evidence a 
writing signed by Church & Oliver bearing the same date as the 
subscription paper in suit. This writing was delivered to one 
Marshall and recited that be had signed a subscription paper 
agreeing to pay Church & Oliver $1,000 for the building of the 
opera house. The writing was in effect a modification of Mar- 
shall’s contract of subscription as it made the subscription pay- 
able when Marshal] had sold certain described real estate. 
Gerner was tben asked certain questions by his counsel, which 
tended to elicit evidence sbowing tbat at and before the time he 
signed the contract in suit Church & Oliver represented to him 
that Marshall had subscribed a similar contract for $1,000, 
which would be payable on the same conditions as would Ger- 
ner’s subscription if he signed it. This evidence the court cx- 
cluded. Held, (1) That the evidence tended to show a material 
misrepresentation made by Church & Oliver to Gerner which 
induced him to execute the contract in suit; (2) that the court 
erred in excluding the evidence. 


It is competent for a party when 
sued upon a written contract to show by parol that he was in- 
duced to execute the contract by the frand or material false rep- 
resentation of the party seeking to enforce it, 


7. Parties: ReaL Party IN INTEREST. After the opera house was 
completed, and before the bringing of this suit, Edward A. Church 
made in writing and delivered to Henry Oliver and one James 
F. Lansing a writing in and by which he assigned to said Oliver 
and Lansing ‘‘all his right and interest in and to said subscrip- 
tions and donations.’? The district court instructed the jury 
that Church & Oliver were the real parties in interest in this 
suit. Held, (1) That the real parties ininterest in this suit are 
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the parties entitled to the donations and subscriptions; (2) that, 
so far as the record showed, such parties were Henry Oliver and 
James F. Lansing; (3) that the court erred in instructing the 
jury that Church & Oliver were the real parties. 


Error from the district court of Lancaster county. 
Tried below before Hatt, J. 


The facts are stated by the commissioner. 


Webster, Rose & Fisherdick, for plaintiff in error: 


The law under which parties contract is part of the con- 
tract, and their obligations are determined with reference 
to it; and they are presumed to have intended the con- 
tract shall be construed, and obligations determined by it, 
‘as though written in it. The ordinances of the city of 
Lincoln relating to use and construction of theatre build- 
ings, aud proof of plaintiif’s failure to comply therewith, 
were therefore erroneously excluded. (Dorrington v. Myers, 
11 Neb., 389; Sessions v. Irwin, 8 Neb., 8; Jones v. Ne- 
braska City, 1 Neb., 179; Stewart v. Otoe County, 2 Neb., 
183.) 

The court erred in excluding evidence of the representa- 
tions of piaintiffs respecting the general character, appear- 
ance, cast, and fronting of the building. The subscription 
contract did not embody all that was promised by plaintiff, 
and oral evidence was admissible to prove the terms of the 
agreement on plaintiff’s part, aud to show that the subscrip- 
tion was fraudulently obtained. (Fremont Ferry & Bridge 
Co. v. Fuhrman, 8 Neb., 103; Simpson v. Armstrong, 20 
Neb., 514; Goodrich v. MeClary, 3 Neb., 130; Nindle v. 
State Bank, 13 Neb., 246; New York Exchange Co. v. De 
Wolf, 31 N. Y., 278; Jones v. Milton & Rushville Turnpike 
Co., 7 Ind., 547; Groff v. Pittsburgh & 8. R. Co., 31 Pa. 
St., 489; Perkins v. Bakron, 45 Mo. App., 248.) 

The colorable subscription of Marshall, used to puff and 
stimulate subscriptions by others, was a fraud on other sub- 
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scribers, and avoided subscriptions obtained by representa- 
tion that Marshall was a bona fide subscriber. (Melvin v. 
Lamar Ins. Co., 80 Ill., 446; Cleveland Iron Co. v. Ennor, 
2 West. Rep. [Tll.], 831.) 

Plaintiff Church had parted with his right prior to in- 
stitution of the suit, and plaintiffs were therefore not the 
real parties in interest, and are not entitled to recover. 
(Hoagland v. Van Etten, 23 Neb., 463.) - 


G. M. Lambertson, also for plaintiff in error: | 


Subscriptions made to a private person, to assist a private 
enterprise, on the faith of a prior subscription, absolute on 
its face, but which ambushes a secret agreement by which 
the subscriber is released, or his subscription avoided, are 
voidable at the option of the subscriber, where it appears 
that such sham subscription was used as a decoy to secure 
such subsequent subscription. (ALiddlebury College v. Loomis, 
1 Vt., 208; Memphis Branch R. Co. v. Sullivan, 57 Ga., 
240; Salem Mill-Dam Corporation v. Ropes, 6 Pick. [Mass.], 
23; Central Turnpike Corporation v. Valentine, 10 Pick. 
[Mass.], 142; Somerset & K. R. Co. v. Cushing, 45 Me., 
524; Rutzv. Esler & Ropilquet Mfg. Co., 3 Brad. [1ll.], 83; 
Chester v. Bank of Kingston, 16 N. Y., 336; 1 Wharton, 
Contracts, sec. 529; 2 Addison, Contracts, p. 317; New 
York Exchange Co. v. De Wolf, 31 N. Y., 273; Middlebury 
College v. Williamson, 1 Vt., 225.) 


Pound & Burr, contra: 


Evidence as to whether the width and height of the 
walls conformed to the city ordinances was properly ex- 
cluded. A mere police regulation of the city of Lincolu 
is not a statute or rule of law within the meaning of the 
rule that contracts are to be construed with reference to the 
law; nor are such regulations in the nature of statutes. 
The city authorities are the proper persons to enforce ther. 
(Markle v. Town Council of Akron, 14 O., 586.) 
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The conditions are fully and umambiguously stated in 
the subscription in writing. The testimony regarding the 
‘character of the proposed building was properly excluded. 
Such evidence would not explain, but would contradict and 
alter the written agreement. (Z>raver v. Schaefle, 33 Neb., 
531; Nindle v. State Bank, 13 Neb., 245; Simpson v. Arm- 
-etrong, 20 Neb., 512.) , 


Raa@ay, C. 


On the 10th day of April, 1891, Henry Gerner and a 
number of other parties signed and delivered to Edward 
A. Church and Henry Oliver a writing or subscription 
‘paper in words and figures as follows: 


“Lancoin, Nes., April 10, 1891. 

“ Know all men by these presents, that we, the under- 
‘signed property owners in the city of Lincoln, Nebraska, 
hereby undertake, promise, and agree to pay to Edward A. 
‘Church and Henry Oliver, or order, the sums of money 
‘set opposite our respective names upon the condition only 
that said Church & Oliver shall erect and complete or cause 
to be completed ready for occupancy on or before January 
1, 1892, an opera house building which shall cover a space 
of ground at least 100 feet front on P street and 142 feet 
deep on Thirteenth street, in the city of Lincoln, Neb., to 
be erected at the southwest corner of said P and Thirteenth 
streets. Said opera house to have an audience room on 
ground floor with a seating capacity of not less than seyen- 
teen hundred, including seating capacity of galleries, said 
opera house to have not less than two galleries, ladies’ and 
gents’ toilet rooms, and to be modern in all its appoint- 
ments. Said building to have store-rooms around said 
audience room on ground floor, 

“Said sums by us subscribed to be paid as follows, viz.: 
‘One-third when the walls of s9‘4 building are completed 
to the top of third story and flour joists laid thereon ; one- 
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third when the roof is on said building, and one-third 
when said building is completed and ready for occupancy. 
“Henry GERNER. $200.00.” 


This suit was brought in the district court of Lancaster 
county by said Edward A. Church and Henry Oliver 
against the said Henry Gerner to recover the amount of the: 
latter’s subscription, Gerner interposed to the action six 
defeuses: 

(1.) A general denial. 

(2.) That the audience room, including the two galleries 
of the opera house erected by Church & Oliver, did not 
have a seating capacity of seventeen hundred. 

(3.) That at the time Gerner signed said subscription, 
and at the time Church & Oliver erected the opera house: 
mentioned therein, there was in force in the city of Lincoln 
an ordinance which provided: ‘The outside walls of 
roonis having trussed roofs or ceilings, such as public halls, 
theatres, * * * if more than fifteen and less than 
twenty-five feet high, shall average at least sixteen inches; 
if over twenty-five feet high, at least twenty inches; if 
over forty feet high, at least twenty-four inches in thick- 
ness. Anincrease of four inches in thickness shall be made 
in all cases where the walls are over one hundred feet long, 
unless there are cross-walls of equal height;” that the 
building mentioned in the premises and erected by Church 
& Oliver was a theatre with a trussed roof, and the ceiling 
of the audience room was over forty-five feet in height and 
the walls were more than one hundred feet long, and that 
the provisions of said ordinance were applicable to said 
theatre or opera house, and said ordinance entered into and 
became a part of the subscription contract of said Gerner ; 
that the opera house erected by Church & Oliver had no 
cross-walls as provided by said ordinance; that the outside 
walls of the opera house were of an average thickness of 
not to exceed seventeen inches, 
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(4.) That Church & Oliver, to induce Gerner to execute 
said subscription contract, represented to him that one 
Whitney J. Marshall had signed a similar subscription 
paper donating to them $1,000, and that he, Gerner, by 
executing the subscription contract in suit would be mak- 
ing a contract identical with that made with Church & 
Oliver by Marshall, except as to the amount of the sub- 
scription; that Gerner, believing and relying on said rep- 
resentations made by Church & Oliver, executed the sub- 
scription contract in suit; that the representations made by 
Church & Oliver as to the character of Marshall’s sub- 
scription were false and known by Church & Oliver to be 
false, and made with intent to, and did, deceive him, Ger- 
ner; that Church & Oliver, at the time Marshall signed 
the subscription paper, agreeing to donate $1,000 towards 
the erection of an opera house, made and delivered to him 
a separate agreement in writing, by which it was in effect 
provided that Marshall’s subscription should not be en- 
forced according to its terms. The existence of this last 
agreement between Marshall and Church & Oliver were 
by the latter fraudulently concealed from Gerner. 

(5.) That Church & Oliver, to induce Gerner to execute 
said subscription paper, promised the latter that they would 
build a structure as fine, imposing, and sightly and as sub- 
stantial as the building known as the Burr building and 
the Brace building; the first story to be of stone and the 
upper stories to be of pressed brick with stone trimmings 
and copper cornices and ornaments, and to cost from $125,- 
000 to $150,000, and that the front and muin entrauce of 
said building should be on P street, on which the defendant 
owned property in the immediate vicinity of said proposed 
opera house; that these promises made by Church & Oliver 
induced Gerner to execute the subscription contract sued 
upon; that Oliver & Church did not construct said opera 
house with the front ou P street, did not build the 
first story of stone, nor build a substantial, imposing, 
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and sightly structure with copper cornices and ornaments, 
and that the building constructed did not cost $125,000. 

(6.) That the action was not brought in the names of 
the real parties in interest; that before the bringing of the 
suit Edward A. Church had assigned all his interest in the 
subscription contract to James F. Lansing and Henry 
Oliver. 

Church & Oliver replied to this answer by a general 
denial of all the allegations therein, There was a trial to 
a jury, and a verdict and judgment in favor of Church & 
‘Oliver, and Gerner brings the case here on error. 

In the course of this opinion we shall review all the 
errors assigned by Gerner in his petition in error, but with- 
out following the order in which such errors are assigned. 

1, At the trial a very large part of the evidence was 
directed to the issue made by the pleadings, as to whether 
the audience room, including the galleries of the opera 
house as constructed, had a seating capacity of seventeen 
hundred; and it is strenuously and at length argued here 
‘by counsel who represent the plaintiff in error that the 
finding of the jury in favor of Church & Oliver on this 
issue Jacks sufficient competent evidence to support it.’ In 
addition to the evidence introduced under this issue the 
jury, by consent of the parties, visited the opera house and 
examined it. The que-tion at issue was capable of being 
determined by a man or men of ordinary intelligence from 
an actual examination and inspection of the audience room 
and galleries of the opera housy. We think the evidence 
in the record is sufficient to sustain the finding made by 
the jury on this issue, even if the jury had not examined 
the premises ; and since the finding of the jury is based not 
only upon the evidence of witnesses as to the capacity of 
the opera house, but upon knowledge obtained by them 
from an actual examination of it, their finding is conclu- 
sive. We cannot presume that the jury, in the examina- 
tion of the premises, acted otherwise than impartially, nor 
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that in estimating the capacity of the opera house they 
adopted a wrong theory, as the district court charged 
the jury on the subject as follows: “By ‘seating capacity 
of seventeen hundred,’ as used in said contract of subscrip- 
tion, is meant the capacity of said opera house to seat seven- 
teen hundred auditors on permanent or temporary seats, so 
that they can both hear and see the exhibition given from 
the stage and still leave sufficient room in the passage-ways 
for the auditors to pass to and from their seats going in and 
out of the building.” This instruction was correct, and 
the presumption is that the jury followed it. In order for 
the opera house, as constructed, to comply with the sub- 
scription contract as to the seating capacity of the former 
it was not necessary that the audience room and galleries 
should have therein seventeen hundred fixed and perma- 
nent seats. 

2. On the trial Gerner offered testimony tending to 
prove that the opera house constructed by Church & Oliver 
was erected with a trussed roof; that the outside, or inclos- 
ing walls were 65 feet high and 142 feet in length; and 
that. the building was constructed without any cross-walls 
of equal height with the inclosing walls, and that said out- 
side walls were of an average thickness of not to exceed 
seventeen inches. Gerner also offered in evidence sec- 
tion 513 of the Municipal Code of the city of Lincoln, 
which provides: “The outside walls of rooms haviug 
trussed roofs or ceilings, such as churches, public halls, 
theatres, dining rooms, and the like, if more than fifteen 
and less than twenty-five feet high, shall average at least 
sixteen inches; if over twenty-five feet high, at least 
twenty inches; if over forty-five [feet high], at least twenty- 
four inches in thickness, An increase of four inches in 
thickness shall be made in all cases where the walls are 
over one hundred feet long, unless there are cross-walls of 
equal height.” The exclusion of this evidence is the sec- 
ond error assigned here. Whether the court erred in ex- 
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cluding this evidence depends upon whether the ordinances 
of the city of Lincoln were incorporated into and became 
a part of the contract between Gerner and Church & 
Oliver. It is a general rule that contracts are to be con- 
strued according to the law of the place of their execution, 
and that the law in force upon any subject which is made 
the subject-matter of a contract is incorporated into and 
becomes a part of such contract, as much so as if the law 
were actually made a part of the agreement between the 
contracting parties. (Jones v. Nebraska City, 1 Neb., 176; 
Stewart v. Otoe County, 2 Neb., 177; Sessions v. Irwin, 8 
Neb., 5; Dorrington v. Myers, 11 Neb., 388.) The cor- 
rectness of this rule is not contruverted by counsel for 
Church & Oliver, but their contention is that the ordi- 
nances of the city of Lincoln are not within such rule. 

In Brady v. Northwestern Ins. Co., 11 Mich., 425, Brady 
owned a wooden building in the city of Detroit. It was 
insured by the insurance company against loss or damage 
by fire on the Ist of January, 1856, for one year. In ac- 
cordance with the provisions of the policy, at the expiration 
of the year it was renewed for another, and from year to 
year until the 1st of January, 1861, when the policy was 
renewed for still another year. Some time in February, 
1861, the building was partially destroyed by fire. The 
policy provided that the insurance company might pay the 
amount of the loss sustained in money or at its option re- 
build or repair the building with the same kind of material 
of which it was constructed. At the time the policy was 
renewed, on January 1, 1861, there was in force in the city 
of Detroit an ordinance of that city which prohibited the 
rebuilding or repair of wooden buildings partially destroyed 
by fire in that part of the city in which was situate the 
building of Brady. Brady sued the insurance company on 
its contract of insurance. The property was insured for 
$2,000. The evidence showed that the uadestroyed mate- 
rial of the insured building was worth about $100; but if 
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the insurance company was allowed to use wood and repair 
the building, it could do so at a cost of something over 
$800. The contention of the insurance company was that 
the ordinance of the city of Detroit was not a part of its 
contract of insurance, and since it was not allowed to repair 
the building it was only liable to Brady for what it would 
cost it to rebuild the building with wood if it was permit- 
ted to do so. Martin, C. J., delivering the opinion of the 
court, said: “The fair and reasonable interpretation of a 
policy of insurance against loss by fire will include within 
the obligation of the insurer every loss which necessarily 
follows from the occurrence of the fire, to the amount of 
the actual injury to the subject of the risk, whenever that 
injury arises directly and immediately from the peril, or 
necessarily from incidental and surrounding circumstances 
the operation and influence of which could not be avoided. 
Under this rule what was the plaintiff’s loss in the present 
case? The property insured was situated within the fire 
limits of Detroit, within which the reconstruction or repair 
of any wood building injured by fire was prohibited, unless 
by leave of the common council. * * * This charter 
and these ordivances were in existence at the time of the 
last renewal of the policy. They were local laws affecting 
the property, and the risk which the defendant assumed, 
and of which the latter is presumed to haye had knowledge 
and to have estimated in renewing the policy. * * * 
‘The risk was not taken upon a mere collection of beams, 
boards and other materials, thrown together without pur- 
‘ pose or special adaptation. It was upon a building for 
trade, situated within a particular locality, within the ju- 
risdiction of municipal authorities vested with legislative 
powers for special purposes, and subject to the exercise of 
those powers ;’ and the parties must be regarded as contract- 
ing with a full knowledge of all the facts and the law, and 
the risk to which the property was thereby subjected ;” and 
the court held that Brady was entitled to recover the whole 
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insurance, and was not limited to such a sum as would 
cover the cost of repairing the building with wood, and 
that the insurance contract was governed by the local ordi- 
nance in force in the city of Detroit at the time of its issu- 
ance. 

In Cordes v. Miller, 39 Mich., 581, a landlord cove- 
nanted in his lease with the tenant that in case the building 
on the leased premises should be destroyed by fire that he 
would rebuild it, The building on the leased premises 
was of wood and was destroyed by fire. After the execu- 
tion of the lease between the parties the city council of 
Grand Rapids, in which said leased building was situate, 
passed an ordinance forbidding the erection of wooden 
buildings in that part of said city in which the landlurd’s 
premises were situate. The tenant sued the landlord on 
his covenant to rebuild, and the court held that the land- 
lord was released from his contract to rebuild the wooden 
building by the pa:sage of the ordinance forbidding it. 

These authorities recognize the doctrine that the ordi- 
nances of a city are within the rule that the law of the 
place where the contract is made enters into and becomes 
a part of such contract when the subject-matter of the 
contract is within. the legislative jurisdiction of the city 
council. If the ordinances of the city of Lincoln had 
prohibited the erection of a wooden building where -the 
opera house is situate, and the contract between Gerner 
and Church & Oliver had expressly provided that the 
latter should erect a wooden theatre on ihe site now occu- 
pied by the opera house, it certainly cannot be questioned 
that neither of the parties to such contract could have en- 
forced it against the other. The contract in suit between 
the parties does not by its terms require Church & Oliver 
to erect a building of the character prohibited by the ordi- 
nances of the city; but the ordinances of the city were as 
much a part of Gerner’s contract with Church & Oliver 
as if they had been written therein. In other words, the 
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contract should be construed as though it read that Gerner 
would pay to Church & Oliver $200 when they erected an 
opera house covering a space of ground 100x142 feet on 
the site named, in accordance with the ordinances of the 
city of Lincoln regulating the construction of such build- 
ings. The contract of Gerner is a donation pure and sim- 
ple, but it is not voidable for that reason ; but because it is 
a donation the contract must be strictly construed in his 
favor, and the courts will not presume that Gerner agreed 
to make this donation upon any other terms than that 
Church & Oliver should build a building of the dimen- 
sions and at the time and place stated in the contract, and 
construct such building in accordance with the ordinances 
of the city in which it was to be erected. We think there 
fore that the learned district judge erred in excluding the 
evidence offered. © 

Tt is suggested in the briefs of counsel for Church & 
Oliver that they were compelled to and did procure a per- 
mit from the city authorities of Lincoln for the construc- 
tion of this building. We do not find this permit in the 
record; and if the record contained such evidence, we do 
not think that fact would render the ruling of the district 
court under consideration less erroneous. We cannot pre- 
sume that this permit, if it was issued, authorized Church 
& Oliver to construct a building contrary to the ordinance 
on the subject; and if the permit did authorize the build- 
ing to be constructed otherwise than in compliance with 
the ordinance, such permit itself would be a nullity. 

3. On the trial Gerner offered to testify that at the time 
of signing the contract in suit that Church & Oliver rep- 
resented and promised him that the opera house would be 
constructed of stone in its first story and of pressed brick 
with cut stone trimmings above the first story, with cor- 
nices of ornamental metal work of copper, and that the 
front-of the building was to be on P street, and that it was 
not so constructed. The exclusion of this evidence by the 
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court is the third error assigned here. To support their 
argument that the court erred in excluding this evidence 
counsel cite us, among others, to the following authorities: 
Goodrich v. McClary, 3 Neb., 123; Fremont Ferry & Bridge 
Co, v. Fuhrman, 8 Neb.,99; Nindle v. State Bank, 13 Neb., 
245. None of these cases, however, sustain the contention 
of plaintiff in error. The facts in the case in 3 Nebraska 
were that G. and M. had entered into an agreement 
by which G. agreed to deliver to M. his cutting of wool 
on a day named. The contract was silent as to the num- 
ber and kind of sheep which G. owned at the time the 
contract was made, and it was held that parol testimony 
was admissible to show that fact, This decision resis 
upon the principle that parol evidence is admissible to 
supply an omission in a written contract which in case 
of disagreement between the parties would otherwise be 
ambiguous. The facts in the case in 8 Nebraska were 
that a bridge company had a toll bridge across the Platte 
river. This bridge was destroyed. The company then 
passed a resolution that it would not build another bridge 
-—that is, rebuild the bridge—unless aided by donations 
from citizens. Under this resolution Fuhrman signed 
his name, agreeing to donate $100. The company built 
another bridge, but not in the place where the bridge de- 
stroyed stood. In a suit by the bridge company against 
Fuhrman the court held that a change of the location of 
the bridge having been made without his consent he was 
not liable upon the subscription ; but the fair and legitimate 
construction of Fuhrman’s contract in that case was that 
he would give the bridge company $100 to rebuild the 
bridge destroyed; and by rebuilding the bridge destroyed 
was clearly implied that it should be built on the situs oc- 
cupied by the first bridge. “The facts in 18 Nebraska were 
that K. and N. had leased certain premises for the term of 
six months from the 6th day of December, 1881. The lease 
then stated that “which term will end on the 6th day of 
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May, 1882,” and the court held that there was no uncer- 
tainty or ambiguity in the terms of the lease, as the date, 
May 6, was an error of computation, and that the lease did 
not expire by its terms until June, 1882, and that the parol 
-evidence was not admissible to show when the lease did ter- 
minate. The effect of this evidence excluded would be to 
‘modify and alter the terms of the agreement between the 
parties and to introduce additional conditions into the con- 
tract. The evidence offered does not tend to explain, but 
‘contradicts and alters the agreement between the parties. 
There is no ambiguity in the contract in suit. By the con- 
‘tract between the parties the building was to cover a space 
of ground at least 100 feet front on P street and 142 feet 
deep on Thirteenth street, and the evidence in the record 
shows thatthe building had two fronts, one on P and one 
on Thirteenth street. To permit Gerner to prove in this 
suit that Church & Oliver agreed that they would construct 
the first story of this opera house of stone and that part 
above the first story with pressed brick, with cut stone 
trimmings and copper cornices, would be to make a new 
contract for the parties, not to construe the one they have 
made. This evidence did not tend to show, nor was it of- 
fered upon the theory that the contract sued upon is not the 
contract made,—that is, the evidence is not offered by Ger- 
ner upon the theory that any of the agreements between him 
and Church & Oliver which were to be written in the contract 
were omitted therefrom; nor that any provision written in 
the contract is different from the one made; but the evi- 
dence offered by Gerner tends to establish another and a dif- 
ferent contract between him and Church & Oliver than the 
one reduced to writing between the parties and made the 
subject of this suit. In other words, the evidence does not 
tend to show that Gerner was induced by the fraud of 
Church & Oliver, or either of them, to execute the contract 
in suit. Ina suit on a written contract for subscription, 
payable on certain conditions mentioned in such contract, 
49 
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parol evidence is not admissible, in the absence of fraud, to 
show that the subscriptions were not to be payable except 
upon certain other conditions not enumerated in the con- 
tract. (Jones v. Milton & Rushville Turnpike Co., 7 Ind., 
547.) The court did not err in excluding the evidence. 

4, The next assignment of error relates to the ruling of 
the district court in excluding certain evidence offered or 
the trial by Gerner. Gerner, as already stated, pleaded in 
defense to this action that Church & Oliver represented to- 
him at the time he signed the contract in suit that one 
Whitney J. Marshall had signed a similar contract, agree~ 
ing to donate $1,000; that if he, Gerner, would sign the 
contract his liability would be identical with that of Mar- 
shall, except as to the amount; that, relying upon and be- 
lieving such representations, he executed the contract in 
suit; that such representations were false and known by 
Church & Oliver to be false, and made by them for the 
purpose of deceiving him, Gerner; that, though Marshall 
had signed a subscription or contract like the one sued or, 
Church & Oliver, at the time of such signing by Marshall, 
had made and delivered to him a separate agreement in 
writing, to the effect that the subscription contract signed 
by Marshall should not be enforced according to its terms. 
On the trial Gerner put in evidence a writing, bearing 
date April 10, 1891, signed by Church & Oliver and de- 
livered to Marshall. This writing was as follows: 


“Lincouy, Nes., April 10, 1891. 

“Whereas W. J. Marshall has subscribed on a subscrip- 
tion paper of even date the sum of one thousand (1,000) 
dollars, which sum he agrees to pay on the following con- 
dition, viz.: This amount he agrees to pay when he has 
sold his fifty-feet frontage on O street in Lincoln, Ne- 
braska, commencing on Fifteenth street, same city. The 
subscription paper above referred to is one by Henry Oliver 
and Edward A. Church for the building of an opera house 
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on the southwest corner of P and Thirteenth streets, Lin- 
coln, Nebraska. Henry OLIver. 
“Ep. A. CHurcu.” 

Gerner was then called as a witness for himself and 
asked the following questions : 

Q. Who presented to you the subscription paper, which 
has been introduced in evidence, that you signed ? 

A. Oliver & Church. 

Q. State what, if anything, was said to you in respect 
to who else had subscribed, and how much they had sub- 
scribed. 

Objected to and sustained. 

Q. You may state whether or not you had any conver- 
sation with Marshall in regard to making this subscription. 

A. None at all. 

Q. Was his name mentioned by Oliver & Church when 
they came to solicit your subscription ? 

Objected to and sustained. 

Q. You may state if Whitney J. Marshall’s name was 
mentioned to you, in the same interview at the time you 
signed this subscription paper, by Church & Oliver. 

A. Yes, sir. 

Q. What did they say to you in respect to his subscrip- 
tion or his having subscribed ? , 

Objected to and sustained. 

Q. Now, at the time this subscription paper was pre- 
sented to you, was W. J. Marshall’s name mentioned by 
Church & Oliver? 

A. Yes, sir, 

Q. Now, you may state what was said in connection 
with his name. 

Objected to and sustained. 

Q. Was that at the time you did sign this paper? 

A. Yes, sir. 

Q. And was it before or after you had signed it? 

A. Before I signed it. 
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Q,. In the same interview? 

A. Yes, sir. 

Q. Now you may state what they said. 

Objected to and objection sustained. 

We think the court erred in excluding this evidence. 
If Church & Oliver had represented to Gerner that Mar- 
shall had subscribed $1,000 towards erccting the opera 
house and Gerner had believed and relied on such repre- 
sentation and made the subscription he did, and such rep- 
resentation had been false, can it be doubted that such 
representation would have been a material one? The evi- 
dence offered tended to show that Church & Oliver repre- 
sented to Gerner that Marshall had subscribed $1,000 
towards building the opera house and that such sum would 
become due and payable at the furthest when such opera 
house should be completed according to the terms of the 
written agreement signed by Gerner; and the evidence ex- 
eluded tended to show that Marshall’s liability was not the 
same as the liability incurred by Gerner; that the subscrip- 
tion made by Marshal] was not to be paid when the build- 
ing was completed but only when he should sell a certain 
piece of real estate. This might never happen. In any 
event it left it optional with Marshall whether he should 
ever become liable on his subscription. In other words, 
this evidence tended to show that Gerner’s subscription 
contract was procured from him by fraud. It is always 
competent for a party when sued upon a written contract 
to show by parol that he was induced to execute the con- 
tract by the fraud or material false representations of the 
party seeking to enforce it. 

5. The final assignment of error is that Church & Oliver 
are not the real parties in interest in this action. Onthe 5th 
day of May, 1891, an agreement in writing was entered into 
between Henry Oliver and one James F. Lansing as parties 
of the first part and Edward A. Church as party of the 
second part. This agreement had reference to the opera 
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house when constructed, and recited that certain parties had 
subscribed and agreed to donate to Henry Oliver and Ed- 
ward A. Church certain sums of money, and among other 
things contained this provision: ‘In consideration of this 
agreement the said party of the second part [Ed. A. 
Church ] hereby assigns to party of the first part [Henry Oli- 
ver and James F. Lansing] all his right and interest in and 
to said subscriptions and donations, and upon the signing 
of this agreement he will execute such assignment upon 
said subscription papers.” This suit was brought on the 
13th day of June, 1892. Section 29 of the Code of Civil 
Procedure provides, in effect, that all actions must be pros- 
ecuted in the name of the real party in interest. Are Ed. 
A. Church and Henry Oliver the real parties in interest 
in this suit? In Hoagland v. Van Etten, 22 Neb., 681, 
said section 29 of the Code was construed, and it was 
held: “The real party in interest, under section 29 of 
the Code, is the person entitled to the avails of the suit.” 
(See, also, Grimes v. Cannell, 23 Neb. 187; Hoagland v. 
Van Etten, 23 Neb., 462.) At the time this suit was 
brought Edward A. Church had no interest whatever in 
the subscriptions made by Gerner and others to Church & 
Oliver, as he had assigned al] his right and interest in said 
subscriptions and donations to Henry Oliver and James F. 
Lansing, and these gentlemen, so far as the evidence shows, 
were entitled to sue for such donations. 

It is argued that Church & Oliver are the trustees of an 
express trust, within the meaning of section 32 of the Code; 
but these subscriptions were not made to Church & Oliver 
as trustees, nor were the promises of the signers of the sub- 
scription papers made to Church & Oliver for the benefit 
of any other person. The contract of subscription recites 
upon its face that the signers agreed to pay to Church & 
Oliver, or their order, the amount subscribed. This was a 
promise made to them jointly; and Church, prior to the 
bringing of this snit, for a valuable consideration, assigned 
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and sold all his interest in the subscriptions. We think, 
therefore, that the proper parties to bring this action, and 
the only parties who could bring it, were Henry Oliver and 
James F. Lansing, and the learned district judge was wrong 
in instructing the jury that Edward A. Church and Henry 
Oliver were the real parties in interest. 

The judgment is reversed and the cause remanded to the 
district court with instructions to permit the petition to be 
amended and the suit to proceed in the name of Henry 
Oliver and James F. Lansing as plaintiffs, on such terms 
as the court may prescribe. 


REVERSED AND REMANDED, 


Oxtrver P. Dingess vy. Anna Riaes. 
FILED FEBRUARY 5, 1895. No. 6111. 


Actions: JomvpER: Tort. The causes of action, and each of them, 
stated in the petition in this case sounded in tort, and grew out 
of and were a part of the same transaction, and were therefore 
properly joined. 


Error from the district court of Lancaster county. 
Tried below before STRODE, J. 


This was a suit by Anna Riggs against Oliver P. Dinges. 
The plaintiff in her petition set up three causes cf action: 
First, malicious prosecution; second, damage to plaintiff’s 
business by arresting occupants of her place of business; 
third, slander. Plaintiff recovered a verdict and judgment 
on the second cause of action for one hundred dollars. The 
defendant prosecuted a proceeding in error. Affirmed. 


Adams & Scoté, for plaintiff in error, cited: Maxwell, 
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QOode Pleading, 351, 352; Scarborough v. Smith, 18 Kan., 
399; Secor v. Sturgis, 16 N. Y., 548; Cooley, Torts, 193. 


Wooley & Gibson and A. L. Emberson, contra. 


Ragan, C. 


This is a proceeding in error from the district court of 
Lancaster county prosecuted by Oliver P. Dinges to reverse 
a judgment rendered against him in favor of Anna Riggs. 

Dinges assigns here that the district court erred in over- 
ruling his motion to compel the plaintiff below to elect 
upon which one of the three causes of action stated in her 
petition she would rely. There was no error in this ruling 
of the court. The causes of action, and each of them, stated 
in the petition sounded in tort, and they all grew out of 
and were connected with the same transaction, and were 
therefore properly joined. (Code of Civil Procedure, sec. 
87; Freeman v. Webb, 21 Neb., 160.) 

The second assignment of error is that the verdict of 
the jury is not supported by sufficient competent evidence. 
We think it is. The judgment of the district court is 


AFFIRMED. 


Sopra M. Eecert, APPELLEE, V. ADOLPH BEYER ET 
AL., IMPLEADED WITH JACOB FLURY, APPELLANT. 


FILED FEBRUARY 5, 1895. No. 5682. 


i. Mortgages: AssIGNMENT: PAYMENT: PRINCIPAL AND AGENT. 
One Beyer made a mortgage on his rea) estate to one Tallant 
to secure the negotiable promissory note of the former. Tal- 
lant sold and assigned the mortgage debt to C. A. Eggert, 
and the latter recorded the assignment to him in the office of 
the register of deeds of the county where the mortgaged prem- 
mises were situate. C. A. Eggert, before the maturity of the 
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mortgage debt, sold and assigned it to Sophia M. Eggert, and: 
she neglected to record the assignment to her. Beyer then sold 

the mortgaged premises to one Flury, and he paid the mortgage- 
debt to Tallant, the mortyagee. Ina suit by Sophia M. Eggert 

to foreclose the mortgage, held, (1) that the evidence supported 

the finding of the district court that Tallant had neither real 

nor apparent authority as Sophia M. Eggert’s agent to collect 

the mortgage debt ; (2) that the record of the assignment of the 

mortgage from Tallant to C. A. Eggert was notice to Flury that 

Tallant had sold his interest in the mortgage debt ; (3) that the 

morfgage and the note it was given to secure belonged to the. 
legal holder of the note, and if Flury desired to pay it off and 

have the mortgage released he should have paid the money only 

upon surrender to him of the note. 


2. 


: STATUTES: RECORD OF ASSIGNMENT. Section 39, chap- 
ter 73, entitled “ Real Estate,” Compiled Statutes, 1893, con- 
strued, and Held, (1) thatsuch statute should be strictly construed; 
(2) that the statute is a legislative command that the reyistry 
Jaws shall not beso construed as to make the record of the assign- 
ment of a mortgage notice to the mortgagor that the debt has 
been assigned. 


3, 


: ASSIGNMENT: NoTICE TO MoRTGAGOR: PAYMENT TO 
MorTGAGEE. In the absence of statutory enactments to the 
contrary, the geueral rule is if a mortgage be given to secure a 
debt not evidenced by negotiable paper, then the mortgagor, in 
the absence of actual knowledge that the mortgagee has assigned 
the debt which it secnres, will be protected in making payment 
to the original mortgagee. 


4. : PAyMENT. Notwithstanding the statutes per- 
mit a mortgage assignment to be recorded, a mortgagor is not 
obliged, before making pay ment of his debt, to consult the record 
for the purpose of ascertaining if the mortgage has been as-. 
signed. He may still pay the mortgage debt and be protected 
in the same manner as he would prior to the enactment of the 
registry law allowing mortgage assiguments to be recorded. It 
the mortgage secures a non-negotiable debt, in the absence of. 
actual knowledge of its assignment he may pay it to the mort- 
gagee. If the mortgage secures a debt evidenced by negotiable 
paper he must at his peril pay it to the legal owner and holder 
of such paper. 


5. : 3 . Notwithstanding said statute, one who 
- purchases negotiable paper, secured by a real estate mortgage, in 
the ordinary course of business, before the maturity of such. 
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paper and for a valuable consideration; cannot be deprived of 
the security created by such mortgage by a payment of the 
mortgage debt made by the mortgagor to the mortgagee, whether 
or not the purchaser of such mortgage debt has caused the as- 
signment of the mortgage to him to be recorded in the office of 
the register of deeds where the mortgaged premises are situate. 


APPEAL from the district court of Buffalo county. 
Heard below before Hotcomp, J. 


The facts are stated by the commissioner. 


Greene & Hostetler, for appellant: 


The payment to Tallant discharged the lien of the mort- 
gage. (Mason v. Beach, 55 Wis., 607 ; Mallory v. Mariner, 
15 Wis., 189; Stewart v. Me Mahan, 94 Ind., 389; Mabie 
v. Hatinger, 48 Mich., 341; Coutant v. Servoss, 3 Barb. [N. 
Y.], 128; Evertson v. Ogden, 8 Paige Ch. [N. Y.], 2753. 
Swartz v. Leist, 13 O. St., 419.) 


Ricketts & Wilson and Dryden & Main, contra, cited: 
‘Baily v. Smith, 14 O. St., 413; Allen v. Everly, 24 O. St, 
97; Webb v. Hoselton, 4 Neb., 318; Moses v. Comstock, 4 
Neb., 520; Sedgwick v. Dizon, 18 Neb., 545; Cheney v. 
Janssen, 20 Neb., 128 ; Windle v. Bonebrake, 23 Fed. Rep.,. 
165; Stiger v. Bent, 111 Ill., 338; Jones v. Smith, 22 Mich., 
360; Burhans v. Hutcheson, 25 Kan., 625; Smith v. Kidd, 
68 N. Y.,130; Bragley v. Ellis, 32 N. W. Rep. [Ia.], 254; 
Lee v. Clark, 1 8S. W. Rep. [Mo.], 142; Daniels v. Dens- 
more, 32 Neb., 43. 


Ragan, C, 


On the 10th day of March, 1886, one Adolph Beyer 
was the owner of a tract of Jand in Buffalo county, and on 
said date he borrowed of one Thomas B. Tallant $200. 
As an evidence of this loan Beyer and his wife, Christina, 
on said date made and delivered to Tallant a promissory 
note for said sum of $200, drawing interest at the rate of 
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ten per cent per annum, payable semi-annually, the interest 
evidenced by ten coupons of $10 each attached to said 
principal note. The principal note and coupons were pay- 
able to the order of Thomas B, Tallant at his office in 
Muscatine, Lowa, and the principal note was to mature on 
the Ist day of March, 1891. On said 10th day of March, 
1886, Beyer and wife, to secure the payment of said note 
and the interest thereon according to its tenor, executed 
and delivered to said Tallant a mortgage upon their said 
land in Buffalo county, and the mortgage was duly recorded 
in the office of the register of deeds of said county. On 
the 30th day of June, 1886, there was filed in the office of 
the recorder of deeds of Buffalo county an assignment ‘of 
said real estate mortgage from said Tallant to one C. A. 
Eggert. March, 1889, Adolph Beyer and wife sold and 
conveyed this real estate to one Jacob Flury, and he then 
paid to Tallant the principal and interest of said loan made 
by him to Beyer. This suit was brought in equity in the . 
district court of Buffalo county by Sophia M. Eggert to 
foreclose the mortgage given by Beyer to Tallant. Beyer 
and his wife and one Paul Beyer were alsu made parties, 
but no one appeared for them, and their connection with 
this case need not be further noticed. Jacob Flury was 
also made a party to the foreclosure suit, and detended the 
action on the ground that he had in March, 1889, paid the 
mortgage debt. The district court rendered a decree in 
favor of Sophia M. Eggert, foreclosing the mortgage as 
prayed in her petition, and Flury has appealed. 

The district court found, and the evidence supports its 
finding, that Sophia M. Eggert was an innocent purchaser 
before due for value, in the ordinary course of business, of 
the notes and coupons and mortgage in controversy in this 
suit, without any notice of the fact, either actual or con- 
structive, that Flury, the purchaser of the land, had in 1889 
paid to Tallant, the original mortgagee, said mortgage debt. 
It appears from the record that whatever interest Beyer paid 
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on this loan prior to his sale of the land to Flury he re- 
mitted, or caused to be remitted, to Tallant, the original 
mortgagee, and that Tallant returned the coupons to pay 
which the remittances were made by Beyer. It also ap- 
pears that some of fhe remittances made by Beyer to pay 
interest coupons which matured after November 17, 1887, 
the date Sophia M. Eggert purchased the mortgage debt, 
were made to Tallant, the original mortgagee, and that he 
returned the coupons to pay which sucli remittances were 
made. It is argued here by appellant that these facts or 
circumstances are sufficient to show that Tallant had the au- 
thority, real or apparent, of Sophia M. Eggert for collect- 
ing interest on this mortgage loan after she became the 
owner of it; and that, therefore, Flury was justified in be- 
lieving that Tallant, the original mortgagee, was the agent 
of the owner of the mortgage loan in March, 1889, when 
he remitted money to pay it; and that Flury’s payment of 
the mortgage debt to Tallant should be held a payment to 
Sophia M. Eggert. The district court, however, has found 
this contention against the appellant, and it must suffice to 
say that such finding is not unsupported by the evidence. 
In Webb v. Hoselton, 4 Neb., 308, it was held: “A bona 
fide purchaser, for value, of a negotiable promissory note, 
secured by a mortgage, before maturity and without notice, 
takes the mortgage as he does the note, discharged of all 
equities which may exist between the original parties ;” 
and it was further held in this case that “the mortgage is 
_a mere incident to the debt, and passes with it.” (See, also, 
Moses v. Comstock, 4 Neb., 516; Sedgwick v. Dizon, 18 
Neb., 545; Cheney v. Janssen, 20 Neb., 128; Daniels v. 
Densmore, 32 Neb., 40.) At the time Flury purchased 
the real estate of Beyer there was of record in the office of 
the register of deeds of the county where such real estate 
was situate not only the mortgage made by Beyer to Tal- 
lant, but an assignment by Tallant of all his interest in that 
mortgage to one C, A. Eggert, of Johnson county, Iowa, 
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and this assignment had been of record in Buffalo county 
since June 30, 1886. Here, then, was notice to Flury that 
Tallant did not own the Beyer mortgage, and Flury, by re- 
mitting the money to pay it to Tallant, did so at his peril. 
The mortgage followed the debt and the debt.was evidenced 
by negotiable promissory notes, all of which the record 
showed, and Flury might lave protected himself by the 
exercise of ordinary prudence. This mortgage and the 
note it was given to secure belonged to the legal holder of 
the note, and if Flury desired to pay it off and have the: 
mortgage released he should have paid the money only 
upon surrender to him of the notes. 

Counsel for appellant seem to think that the failure of 
Sophia M. Eggert to have recorded in Buffalo county the 
assiznment made to her of the Beyer mortgage was such 
negligence on her part as should preclude her recovery in 
this case; that as one of two innocent parties must suffer, 
she should bear the loss rather than Flury, because her: 
neglect to have her assignment recorded led Flury to pay 
the money to the original mortgagee. The facts in this 
record do not bring appellant within the protection of this 
rule. Flury himself is not an innocent purchaser. His 
loss is the result of his own negligence. He knew that. 
Tallant, the original mortgagee, did not own this mortgage, 
and he made no effort whatever to ascertain who the owner 
of the mortgage was; nor did he remit to Tallant the 
amount of the mortgage debt in such a manner as to re- 
quire him to surrender the notes, ecupons, and mortgage: 
upon his receipt of the remittance. (Stiger v. Bent, 111 
Til., 8328; Windle v. Bonebrake, 23 Fed. Rep., 165.) In 
Burhans v. Hutcheson, 25 Kan.; 625, it was held: “The 
bona fide holder of negotiable paper, trausferred to him by 
indorsement thereon before maturity, and secured by a 
real estate mortgage, need not record the assignment of the 
mortgage, or bring home to the mortgagor actual notice of 
such assignment, in order to protect himself against pay- 
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ments made after the assignment without his knowledge or 
consent by the mortgagor to the mortgagee.” (See also 
Lee v. Clark, 89 Mo., 553; Reeves v. Hayes, 95 Ind., 521.) 

Section 39, chapter 73, entitled “Real Estate,’ Com- 
piled Statutes, 1893, provides: “The recording of an as- 
signment of a mortgage shall not in itself be deemed 
notice of such assignment to the mortgagor, his heirs or 
personal representatives, so as to invalidate any payment 
made by them or either of them to the mortgagee.” The 
argument of appellant is that by the provisions of this 
statute the fact that Tallant assigned the Beyer mortgage 
to C. A. Eggert and that such assignment was recorded in 
Buffalo county, yet, in the absence of actual knowledge of 
these facts, Beyer would have been justified in paying the 
' mortgage debt to the original mortgagee and protected in 
such payment; and as appellant had succeeded to all the 
rights of Beyer and assumed the mortgage debt, he was jus- 
tified in paying it to Tallant, the original mortgagee, and 
protected in so doing. But this statute must be strictly con- 
strued. It provides that the recording of an assignment of a 
mortgage shall not be deemed notice of such assignment 
to the mortgagor. Flury is nota mortgagor. He is a pur- 
chaser of this real estate and is not, therefore, within the 
statute. We do not certainly know where this law origin- 
ated, nor the reason which led to its enactment. Such a stat- 
uteis in force in California, Kansas, Minnesota, New York, 
Wisconsin, Wyoming, and perhaps other states of the Union. 
In Burhans v. Hutcheson, 25 Kan., 625, this statute, or 
one like it, was construed, and the court held that the stat- 
ute should be interpreted as having application to mort- 
gages standing alone or those securing debts or notes of a 
non-negotiable character only, and that it had no applica- 
tion whatever to mortgages securing negotiable paper. 
Without express statutory authority, an assignment of a 
mortgage is not entitled to be recorded, but by section 46, 
chapter 73, Compiled Statutes, 1893, a mortgage assign- 
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ment, duly executed, is entitled to record. In the absence 
of statutory enactments to the contrary the general rule 
undoubtedly is, if a mortgage be given to secure a debt not 
evidenced by negotiable paper, then the mortgagor, in the 
absence of actual knowledge that the mortgagee has assigned 
the debt which it secures, will be protected in making pay- 
ment to the original mortgagee. The statute under con- 
sideration has not changed this rule. The true intent and 
meaning of this statute is that although by the provisions 
of the registry laws a mortgage assignment is entitled to 
be recorded, and after such record is notice to persons pur- 
chasing mortgaged premises or mortgage debt, yet the rec- 
ord of such assignment is not of itself notice to the mort- 
gagor that the mortgage and the debt it secures have been 
assigued by the mortgagee. In other words, the statute is 
a legislative command that the registration law shall not be 
so construed as to make the record of the assignment of a 
mortgage notice to the mortgagor that the mortgage debt 
has been assigned. Ifa mortgage be given to secure a 
debt evidenced by negotiable paper, then the mortgagor 
does not owe the debt to the mortgagee personally, but to 
the legal holder of the negotiable paper, and will be pro- 
tected in paying such debt only by paying it to the legal 
holder of such paper; and generally would make pay- 
ment to the original mortgagee or creditor at his peril. 
The statute in question has not changed or attempted to 
change this rule. In other words, notwithstanding the 
statutes permit a mortgage assignment to be recorded, a 
mortgagor is not obliged, before making payment of his 
debt, to consult the record for the purpose of ascertaining 
if the mortgage has been assigned. He may still pay the 
mortgage debt and be protected in the same manner as he 
would prior to the enactment of the registry laws allowing 
mortgage assignments to be recorded. If the mortgage se- 
cures a non-negotiable debt, in the absence of actual 
knowledge of its assignment, he may pay it to the mort- 
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gagee; if the mortgage secures a debt evidenced by nego- 
tiable paper, he must at his peril pay it to the legal owner 
and holder of such paper. We accordingly hold that, not- 
withstanding this statute, one who purchases negotiable 
paper secured by a real estate mortgage, in the ordinary 
course of business before the maturity of such paper and for 
a valuable consideration, cannot be deprived of the security 
created by auch mortgage nor of the debt by a payment 
thereof made by the mortgagor to the original mortgagee, 
whether or not the assignee of such mortgage debt has 
caused an assignment of his mortgage to be recorded in the 
office of the register of deeds where the mortgaged premises 
are situate. It must be borne in mind that in this case we 
hold that Flury is not an innocent purchaser of the prem- 
ises, and what has been said above in reference to the 
rights of an innocent purchaser of negotiable paper secured 
by real estate mortgage is to be limited to the rights and 
liabilities of mortgagor, and mortgagee, and such purchaser 
of such paper. Flury does not come within the rule of | 
Whipple v. Fowler, 41 Neb., 675, and the rule announced 
herein in reference to the rights of a bona jide purchaser 
of negotiable paper secured by real estate mprtgage, when 
such debt has been paid by the original mortgagor, has 
no reference to the rights of such bona fide purchaser or 
innocent purchaser of the real estate when the mortgage 
thereon has been released by the original mortgagee. The 
decree of the district court is 
AFFIRMED. 
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CHARLES W. SPEARS, ADMINISTRATOR, V. CHICAGO, 
Buruineton & Quincy RaILRoap CoMPANY. 


FILED FEBRUARY 5, 1895. No. 6072, 


oe 


Review: EvIDENCE. Because the jury has drawn one inference 
rather than another from the evidence, this court will not substi- 
tute the inference it might have drawn, had it been the triers, 
for the one made by the jury. 


2, Railroad Companies: NEGLIGENCE. The mere fact that a 
man is found dead under a railroad car does not raise the pre- 
sumption that he came to his death through the negligence of 
the railroad company. 


oe 


. Wegligence: DEATH BY WronGFuL Act. In a suit by an 
administrator against a railroad company for negligently causing 
the death of his intestate, there is no presumption of law that 
either party was yuilty of negligence. 


4, : Proor. Negligence is a cause of action or defense, and 
must be proved by the party alleging it. 

5. : PRESUMPTION. If there is any presumption of law in such 
matters it is that all parties act with ordinary care, and such 
presumption continues until overthrown by evidence. 

6. : EVIDENCE: QUESTIONS FOR COURT AND JuRY. Whether 


a certain act or omission is or is not competent evidence of neg- 
ligence is for the court, but whether such evidence convicts a 
party of negligence is for the jury. Missouri P. R. Co. v. Baier, 
37 Neb., 235, American Water- Works Co. v. Dougherty, 37 Neb., 
373, and Omaha Street R. Co. v. Craig, 39 Neb., 601, followed. 


Error from the district court of Lancaster county. 
Tried below before Hatz, J. 


Davis & Hibner, for plaintiff in error. 


T. M. Marquett and J. W. Deweese, contra, 


Ragan, C. 


O street extends east and west through the city of Lin- 
coln, The Chicago, Burlington & Quincy Railroad Com- 
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pany (hereinafter called the “Railroad Company”) has 
two tracks which cross this street at right angles and at 
grade. One of these tracks will hereinafter be called the 
freight track, and the other the scale track. The scale 
track is some eight or ten feet west of the freight track. 
On and prior to October 10, 1890, the Railroad Company 
kept a watchman at the intersection of these tracks with 
the street aforesaid, and had erected at or near the intersec- 
tion of these tracks with said street a gong for the purpose 
of giving notice to persons travelling on said street of the 
approach of trains to said street on said tracks; and just 
west of the scale track had two head-lights with reflectors 
erected in such a manner that one of said reflectors would 
throw the light toward the east on said O street and the other 
toward the west on said O street. On and prior to the 
date aforesaid one Edward Pasby resided in that portion 
of Lincoln lying west of said scale track. And between 
7 and 9 o’clock in the evening of said day, Pasby went 
into a saloon, situate some considerable distance—perhaps 
one-half mile—east of the freight track and purchased a 
bottle of whiskey. About 9 o’clock of the same evening 
Pasby was found dead under a freight car on the freight 
track some twenty rods south of the point where such 
track crosses said O street. This action was brought by 
Charles W. Spears, Pasby’s administrator, against the 
Railroad Compauy for damages on the alleged grounds that 
Pasby’s death was caused by the negligence of the Rail- 
road Company. The Railroad Company had a verdict 
and judgment and the administrator prosecutes to this court 
a proceeding in error. 

1. One of the errors assigned ‘is that the verdict is con- 
trary to the evidence. The theory of the administrator 
was and is that about 8 o’clock in the evening of said day 
Pasby was proceeding towards his home, walking west on 
the sidewalk on the north side of O street, when he was 
struck by a freight train backing south on the freight 

50 
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track. He imputes to the Railroad Company negligence 
in the premises as follows: ; 

(a.) That at the time Pasby was struck by the freight 
car on the freight track there was a train of cars standing: 
on the scale track, which train obstructed the light of the 
reflector and left the sidewalk where Pasby was in com-: 
plete darkness. If the jury had madea special finding that 
the Railroad Company on the evening of October 10, 1890, 
at any time between the hours of 7 and 9 o’clock of said 
evening had by a train of cars on the scale track shut off 
the light of the reflector from O street east of said scale 
track, it is very doubtful if the evidence in this record 
would support such special finding, and as the finding of 
the jury is in effect that the Railroad Company did not ob- 
struct such light by a train on said scale track at said tise 
we certainly cannot say that such finding is wrong under 
the evidence. If it be conceded that there was some evi- 
dence which tended to show that the Railroad Company, 
on the date and between the hours aforesaid, by cars on the 
scale track shut off the light from the reflector which would 
otherwise have lighted O street east of the scale track, still 
there is no evidence in the record which shows or tends to 
show that Pasby’s death resulted from, or was contributed 
to by, such action of the Railroad Company in obstructing 
said light; and beyond all question we cannot say that 
the jury drew the wrong inference from the testimony be-- 
fore them on the subject. Whether the Railroad Company 
shut off the light at the time and in the manner contended 
by the administrator was for the jury, and if the jury 
found that the light was not shut off as claimed by the ad- 
ministrator, we cannot say the finding was wrong. If the 
jury was of opinion that the light was during a portion of 
the time specified shut off by the Railrcad Company, then 
we cannot say that the jury was wrong in inferring or find- 
ing that the shutting off of said light did not contribute. 
to the death of Pasby. 
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(6.) That the gongs at the intersection of said stregt and 
said railroad tracks were at the time of Pasby’s death out 
of repair, and (c) that the watchman was not on duty at 
the time Pasby was killed. There is no evidence in the 
record that these gongs were out of repair, nor that the 
watcliman was not on duty at the time Pasby was killed. 

(d.) That the freight car under which Pasby was found 
dead was backed south on the freight track across O street 
without any warning being given by the watchman or sig- 
nal by the gongs of its approach to the crossing, and with- 
out any lookout being on the car. No one testified on the 
trial of this case to having seen Pasby after he purchased 
the bottle of whiskey in the saloon until he was found 
dead under the car. In other words, there is no direct evi- 
dence whatever in the record that Pasby was walking or 
standing on the sidewalk on the north side of O street at 
the time he was struck by the car which killed him. Two 
witnesses testified that they were standing between the scale 
and the freight track on the north sidewalk on O street, or 
just off that walk, at the time the car, under which Pasby 
was found dead, was backed south across the north side- 
walk of O street; that they had lanterns in their hands, 
and that they neither saw nor heard anything of Pasby or 
any other person on the freight track immediately east of 
them, or on the sidewalk which the tracks crossed; that 
the street, tracks and sidewalk in the vicinity of where they 
were standing were lighted up by the reflector referred to 
above, and by the lanterns carried by the witnesses; that 
there were two railroad employes standing on the south 
end of the car, under which Pasby was found dead, at the 
time it approached the north sidewalk of O street; that 
these employes had lanterns in their hands, and as the car 
approached the sidewalk crossing the men on top of the 
car saw the witnesses and spoke to them. The two men 
identified as standing on the south end of the car testified 
on the trial to being on the south end of the car at the time 
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it reached the north sidewalk on O street; that they had 
lanterns in their hands; that they neither saw nor heard 
Pasby nor any one else on the track or the north sidewalk 
in the vicinity where it was approached by the car, except 
the two witnesses, who were standing between the scale 
and freight tracks, Another witness, who rode down on 
the car, testified to substantially the same things as the 
four witnesses last mentioned. The evidence also showed 
that about the middle of O street a belt and hat, worn by 
the deceased, and a part of a whiskey bottle, identified as 
his, were found, and from the middle of the street down to 
where the deceased was found dead were evidences of his 
having been dragged by the car. One or two witnesses 
testified that they thought they saw some marks on the 
ground, or the planking covering the ground between the 
middle of O street and the north sidewalk, which indi- 
cated they had been made by dragging the deceased after 
he was struck. But there is in the record not a syllable of 
direct evidence that the deceased was struck by the car 
while on the sidewalk. Assuming, then, that at the time 
this car, under which Pasby was found dead, approached 
the north side of the north sidewalk on O street, that the 
gongs were not rung and the watchman gave no signal, we 
are asked to say that the foregoing evidence was such that 
the jury was compelled to infer that the failure to ring the 
gongs or the failure of the watchman to give the signal 
contributed to the death of Pasby ; and we are also asked 
in this connection to say that the testimony of the five wit- 
nesses mentioned above was either false, or that, if true, 
the two who were on the look-out on the south end of 
the car were guilty of negligence in not seeing Pasby as 
he approached the freight track while he was walking on 
the sidewalk. It may be that the jury, from the evidence 
before it, would have been justified in inferring that Pasby 
was struck by the car while walking on the sidewalk across 
the freight track; that the failure of the flagman to see 
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him and notify him that a train was approaching was neg- 
ligence; that the failure of the two men on the south end 
of the car to see him was the result of negligence. But 
this evidence and the legitimate inferences to be drawn 
therefrom were for the jury; and because the jury bas 
drawn one inference rather than another from the evi- 
dence before them, we have not the right to substitute the 
inference we might draw from such evidence, had we been 
the triers, for the one made by the jury. 

2. The first, second, third and fourth assignments of 
error in the petition in error relate to the giving of certain 
instructions by the trial court on its own motion. The 
alleged-errors in giving these instructions are separately 
and specifically assigned in the petition in error; but in the 
motion for a new trial the assignment is that the court 
erred in giving all these instructions from the first to the 
seventh inclusive. As someof the instructions given were 
correct the assizument must be overruled. (Omaha Street 
R. Co. v. Cameron, 43 Neb., 297; Omaha Fire Ins. Co. v. 
Dierks, 43 Neb., 473.) 

3. The fifth assignment of error is that the court erred in 
refusing to give instruction number one asked by the ad- 
ministrator. That instruction is as follows: “ First— 
There is some evidence that Edward Pasby met his death 
while walking on the sidewalk, where he had a right to be, 
and if you find that to be true, that is sufficient for the 
plaintiff’s case. Therefore it is necessary for the defend- 
ant to free it from liability to account for his being there, 
and if there is no proof of it, and it is all a matter of con- 
jecture, it follows that the deceased is presumed to have 
placed himself where he was killed without any want of 
ordinary care, and the defendant is liable for his death.” 
As already stated, there is no direct evidence in this record 
that Mr. Pasby met his death while walking on the side- 
walk. This is one reason why the court did not err in 
refusing to give the instruction; but there is a more serious 
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objection to this instruction. By it the court was in effect 
‘requested to instruct the jury that the mere fact that Mr. 
Pasby was found dead under a car raised the presumption 
that he came to his death through the negligence of the 
Railroad Company. Thisis not the law. If the evidence 
had shown that Pasby was struck by the car of the Rail- 
road Company while he was walking on the sidewalk on 
O street across its freight track, the law would not presume 
that the act of Pasby in walking across the track was neg- 
ligence which caused or contributed to his death; nor 
would the law presume that the striking and killing of 
Pasby while walking on the sidewalk across the freight 
track was the result of the negligence of the Railroad 
Company. In other words, the law does not presume that 
either party was guilty of negligence. Negligence is a 
cause of action or defense and must be proved by the party 
alleging it. If there is any presumption of law in such 
matters it is that al] parties act with ordinary care; and 
such presumption continues until overthrown by evidence. 
The court did not err in refusing to give the instruction. 

4, The sixth assignment of error is that the court erred 
in refusing to give the following instruction: “Where a 
person is in the proper exercise of a right, and is injured 
by the action of another, the presumption arises that the 
party causing the injury was guilty of negligence.” What 
has already been said disposes of this assignment. 

5, The seventh, eighth, ninth, and tenth assignments re- 
late to the refusal of the court to give certain other instruc- 
tions requested hy the administrator. The alleged errors are 
specifically assigned in the petition in error, but in the mo- 
tion for a new trial the assignment is that the court erred 
in refusing to give the instructions from the third to the 
eighth, both inclusive. The court did not err in refusing 
to give the fourth instruction of those under consideration 
for the reason that by it the court was requested to tell the 
jury that if the employes of the Railroad Company omitted 
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to do certain specified things that such omission was negli- 
gence which rendered the company liable for the death of 
Pasby. Whether a certain act or omission is or is not 
competent evidence of negligence is for the court, but 
whether such evidence convicts a party of negligence is for 
the jury. (Missouri P. R. Co. v. Baier, 37 Neb., 235; 
American Water - Works Co. v, Dougherty, 37 Neb., 373; 
Omaha Street R. Co. v. Craig, 39 Neb., 601.) The trial 
-court could say. to the jury that a certain act or omis- 
sion of the employes of the Railroad Company was evi- 
‘dence of negligence for their consideration, but it was for 
the jury to say from all the facts and circumstances in the 
‘case whether such act or omission rendered the Railroad 
. Company guilty of negligence; and since the court did not 
err in refusing to give the fourth instruction, and the as- 
signment is that he erred in not giving all of them, the 
assignment must be overruled. The judgment of the dis- 
trict court is 
AFFIRMED. 


Ciry of Avrora v. Maraaret Cox. 
FILED FEBRUARY 5, 1895. No. 5042. 
1. Municipal Corporations: StREETs. A municipal corpora- 


tion is bound to keep its streets in a reasonably safe condition 
for public travel. 


2. : Whether or not a city has failed to perform such 
duty is generally a question of fact. 
3. 7 : NEGLIGENCE: PLEADING. A petition sufficiently 


charges negligence against a city when it alleges facts from 
which a person may reasonably infer that the street was’ not 
kept in a condition reasonably safe for public travel. Itis not 
necessary to state a cause of action that such inference should 
be a necessary one from the facts alleged in the petition. It is 
sufficient if it be a reasonable inference. 
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4. 


: : EVIDENCE. Therefore, where a 
petition charged that a city having more than 1,000 and less. 
than 5,000 inhabitants constructed a cross-walk at one of the 
principal and most frequently traveled intersections, that said 
cross-walk was constructed of brick and stone, and that some of 
the stones were placed so that they projected to a height of two 
inches above the general surface, held, that the petition in this. 
Tespect stated a cause of action and that a verdict founded upon 
evidence sufficient to establish such allegations was supported 
by the evidence. 


Error from the district court of Hamilton county. 
Tried below before Surru, J. 


A statement of the case appears in the opinion. 


A.W. Agee and Kellogg & Graybill, for plaintiff in er-. 
ror, cited: 2 Dillon, Municipal Corporations, sec. 1006; 
City of Aurora v. Pulfer, 56 Tll., 270; Raymond v. City: 
of Lowell, 6 Cush. [Mass.], 524. 


E. J. Hainer, contra; 


_ Two things must occur to support the action: (1) An 
obstruction or defect in the crossing by fault of the city; 
(2) no want of ordinary care to avoid it on the part of 
plaintiff below. (Buswell, Personal Injuries, sec. 164.) 

By ordinary care is meant ordinary prudence, and this 
does not require a traveler to look far ahead for obstruc-. 
tions or defects which ought not to be suffered to exist. 
(Buswell, Personal Injuries, sec. 164; Fuller v. Inhabitants 
of Hyde Park, 37 N. E. Rep. [Mass.], 783; Thompson »,. 
Bridgewater, 7 Pick. [Mass.], 188; Palmer v. Andover, 
2 Cush. [Mass.], 600.) 

A traveler has a right to assume the safety of a public 
way or sidewalk, and is not bound to be on the lookout 
for expected danger therein. (Jennings v. Van Schaick, 108 
N. Y., 580; Osborne v. City of Detroit, 32 Fed. Rep., 36; 
Gordon v. City of Richmond, 83 Va., 436.) 
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Anything in the condition of the crossing which makes 
it unsafe or inconvenient for ordinary travel is a defect or 
want of repair. (Buswel], Personal Injuries, sec. 174.) 

A plank projecting above the level of the way at a cross- 
ing is an actionable defect. (Winn v. City of Lowell, 1 
Allen [Mass. ], 177.) 

A person traveling in a public street in the exercise ot 
ordinary care has a right to be absolutely safe against acci- 
dents arising from obstructions or imperfections in the 
street. (City of Lincoln v. Walker, 18 Neb., 244.) 

The repair of the crossing shortly after the injury is evi- 
dence that it was improperly constructed or out of repair. 
(Osborne v. City of Detroit, 32 Fed. Rep., 360.) 

Where a town officer to whom notice may be given cre- 
ated a defect, notice is unnecessary. (City of Lincoln v. Cal-~ 
vert, 89 Neb., 305; Buck v. Biddeford, 82 Me., 437; 
Holmes v. Town of Paris, 75 Me., 559.) 

Tt is the duty of a city to keep its streets in a reasonably 
safe condition. (BlyAl v. Village of Waterville, 58 N. W. 
Rep. [Minn.], 817.) 

The condition of the crossing, as alleged in the petition 
and shown by the testimony, was such as to render the city 
liable. (Sawyer v. City of Newburyport, 157 Mass., 430; 
Chilton v, City of Carbondale, 160 Pa. St., 463; Lichten- 
berger v. Town of Meriden, 58 N. W. Rep. [Ia.], 1058; 
Pool v. City of Jackson, 23S. W. Rep. [Tenn.], 57; Pat- 
terson v. City of Council Bluffs, 59 N. W. Rep. [a.], 63.) 


Irvine, C. 


The defendant in error sued the plaintiff in error to re- 
cover for injuries sustained by defendant in error by falling 
on a street crossing which it was claimed had been negli- 
gently constructed. She recovered a verdict of $500, 
whereon judgment was rendered. The plaiutiff in error 
relies on only two points to reverse the judgment. First, 
that the ;-etition does not state a cause of action; and, sec- 
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ondly, that the evidence is not sufficient to sustain the ver- 
dict. The point urged against the sufficiency of the peti- 
tion is that the facts alleged as to the condition of the 
eross-walk are insufficient to show that the city had failed 
to perform its duty of keeping the streets in a reasonably 
safe condition for public travel. Itis not claimed that the 
petition is defective in any other particular, On this feat- 
ure the petition alleged that the city had constructed cross- 
walks at the intersections of its streets, among them at the 
intersection of Central avenue with Third street, which 
streets were among the principal and most frequently trav- 
eled in the city; that this cross-walk “was constructed of 
stones and bricks, but the same was defeetively, faultily, 
and negligently constructed in that the surface of said cross- 
walk was left very rough und uneven and a large number 
of stones, of which said cross-walk was constructed, were 
left projecting toa great, unusual, and dangerous height, 
to-wit, two inches above the general level of said cross- 
walk; that afterwards, and before the happening of the 
grievances. herein mentioned, the defendant undertook to 
repair said cross-walk, and in repairing said cross-walk 
said defendant city caused a large number of bricks to be 
left lying loose upon the stones and general surface of said 
ross-walk, and near the line thereof, which said construction 
and repairing made said cross-walk uneven, difficult, and 
highly dangerous for foot passengers and other persons 
passing along, over, and across said cross-walk.” The 
petition further alleged that the defect was known to the 
city and that Mrs. Cox, in passing along said walk, struck 
her foot against one of the projecting stones and was 
thereby thrown down, sustaining the injury complained of. 
The rule is settled that the measure of the city’s duty in 
such cases is to keep its streets in a reasonably safe condition 
for public travel. (City of Lincoln v. Smith, 28 Neb; 762; 
City of Lincoln v. Calvert, 39 Neb., 305.) This rule is not 
controverted by counsel on either side. The objection simply 
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is that the allegations above referred to are insufficient to 
charge a neglect of this duty. It must be remembered 
that the basis of this action is negligence. While the city’s 
duty is measured by a less stringent rule than in many 
other cases of negligence, still the failure to. perform the 
duty is negligence, and the law applicable to other cases of 
negligence is applicable to this. The rule is well settled 
that in negligence cases the question of negligence is one 
for the jury whenever, from t..e facts proved, different 
minds may reasonably draw different conclusions as to the 
existence of negligence. It is not necessary, therefore, 
that from the facts stated in the petition the inference of 
negligence should be irresistible. It is sufficient if facts 
are alleged which, if proved, would justify the jury in 
inferring negligence. Where the general rule in cases of 
negligence is as above stated, the question as to whether a 
city has been negligent in the maintenance of its streets is 
a question of fact. (Nebraska City v. Rathbone, 20 Neb., 
288; Foxworthy v. City of Hastings, 25 Neb., 133; Licht- 
enberger v. Town of Meriden, 58 N. W. Rep. [Ta.], 1058.) 

The petition here charged that the cross- walk in ques- 
tion was at one of the principal and. most frequently trav- 
eled intersections of the city; that it was constructed of 
stone and brick, and that some of the stones were left pro- 
jecting to a height of two inches above the general level. 
We think that reasonable men would be perfectly justified 
in concluding that a cross-walk intended for the use of 
pedestrians at a principal crossing of a city having more 
than 1,000 and less than 5,000 inhabitants is not reasonably 
safe when some of the stones of which it is constructed 
project two inches above the general level. We do not think 
that this inference is necessary, but merely that it is a rea- 
sonable inference; and this heing true, the allegation of such 
facts in a petition isa sufficient allegation of negligence. 
Counsel cite us to several cases which it is claimed conflict 
with this conclusion. In the case of the City of Aurora 
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v. Pulfer, 56 Tll., 270, there is some general language to the 
effect that to charge a corporation, the defect must be of 
such a character that one exercising ordinary prudence 
cannot avoid danger or injury, and such as cannot be read- 
ily detected. This language was not, however, used in any 
such case as the preseut. That case was where a man had 
been injured in climbing a fence constructed in the outskirts 
of a city at a point where it was doubtful whether a high- 
way existed, and where the city had never undertaken to 
open and improve the highway if one in fact existed. In 
Raymond v. City of Lowell, 6 Cush. [Mass.], 524, a person 
was injured by a sewer grating which projected above the 
general level between the side walk and the carriage way 
at a point twelve feet from a public crossing. In Massa- 
chusetts the courts have always undertaken to treat negli- 
gence as a question of law where the facts are undisputed, 
and under that doctrine it was there held that the condition 
of the grading at such a point did not render the street un- 
reasonably dangerous. 

On the question of the sufficiency of the evidence, little 
need be said. There was evidence not only tending to sus- 
tain the allegations of the petition as to the condition of 
the cross-walk, but evidence tending to show a worse state 
of affairs than was alleged. 


JUDGMENT AFFIRMED, 


Crry or CHADRON vy. Eviza J. GLOVER. 


FILED FEBRUARY 5, 1895. No. 5025, 


1. Review: RuLines on EVIDENCE: ASSIGNMENTS OF ERROR. 
To obtain a review of the rulings of the trial court on the ad- 
mission and rejection of evidence, the petition in error must 
specifically designate the rulings complained of. 
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2. Instructions: Excrrrions: Review. This court wil) not re- 
view the action of the trial court in giving and refusing instruc- 
tions, unless the record discloses an exception to the ruling 
complained of. 


3. . The failure of the trial court to mark 
instructions ‘‘ given’ or ‘‘refused’’ cannot be complained of 
here unless an exception was specially taken in the trial court 


on the ground that the instructions were not so marked, 


“hk 


4. Depositions: RuLIne on Morion To Suppress. In Septem. 
bera deposition of a witress residing in a distant state was taken 
on behalf of the plaintiff on due notice, the defendant serving 
cross-interrogatories as provided by the Code. The oflicer who 
took the deposition, instead of transmitting it to the clerk, trans- 
mitted it to the plaintiff’s attorney and the deposition was never 
filed. On December 3 plaintiff served another notice of the tak- 
ing of the deposition of the same witness on December 20. No 
cross-interrogatories were served, and the witness was not cross- 
examined. Held, That the court properly overruled a motion 
to suppress the deposition based on the failure of the notary to 
propound the cross-interrogatories served on the former occasion. 


& Practice: Persona INJURIES: EXAMINATION BY PHYSICIANS. 
Whether it is proper in an action for personal injuries for the 
court to appoint, on the application of the defendant, a commis- 
sion of physicians to make a physical examination of the plaint- 
iff, gure. If such action is proper, the application must be made 
before the trial commences. 


6. Review: ASSIGNMENTS OF Error: Motion ror New TRIAL. 
An assignment in the petition in error that the court erred in 
overruling the motion for a new trial is too indefinite for eon- 
sideration where the motion for a new trial assigns several dif- 
ferent grounds therefor. 


7 Husband and Wife: AcTion rok PERSONAL InJuRIEs. The 
disability of a married woman to maintain an action in her own 
name was removed by the married woman’s act, and she may 
maintain an action for personal injuries, recovering therein the 
damages by her sustained as distinguished from any sustained 
by the husband. 


: EstopPrL. Such right of action being her own 
she is not estopped by her husband’s acts in regard thereto. 


8 


Py 


9. Municipal Corporations: SiIpEwaLkKs: REPAIR. Where a 
city permits a sidewalk to be maintained beyond the sidewalk 
line as fixed by ordinance, and exercises control thereover, its 
duty is to maintain the whole walk in repair. 
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: PRESENTATION oF CLAIM FOR PERSONAL INJURIES. 
Section 80, chapter 14, Compiled Statutes, does not require s 
claim for personal injuries to be presented to the city council of 
acity of the second class as a condition precedent to maintain- 
ing an action. 


10. 


Error from the district court of Dawes county. Tried 
below before Kink arp, J. 


Spargur & Fisher, for plaintiff in error. 
Albert W. Crites and C. Dana Sayrs, contra. 


Irving, C. 


The defendant in error recovered a judgment against the 
plaintiff in error for $500, on account of injuries sustained 
by the defendant in error in consequence of falling on a 
defective sidewalk. Counsel in the brief discuss many 
questions relating to the evidence and to the instructions. 
The assignments of error are, however, of such a character 
that but few of these questions can be considered. The 
fourth, fifth, and sixth assignments of error are as follows: 

“4, The court erred in admitting in evidence and in 
overruling the motion of defendant to strike out the testi- 
mony of Dr. A, Lewis, witness for plaintiff. 

“5, The court erred in the admission of evidence upon 
behalf of plaintiff over the objection of defendant. 

“6, The court erred in excluding evidence and exhibits 
offered by defendant.” 

Each one of these assignments is too vague to permit a 
review of the rulings of the court upon the evidence. To 
obtain such review the precise ruling complained of should 
be specifically pointed out. (Lyman v. MeMillan, 8 Neb., 
135; Graham v. Harnett, 10 Neb., 517; Birdsall v. Car- 
ter, 11 Neb., 143; Cook v. Pickerel, 20 Neb., 483; Lowe 
v. City of Omaha, 33 Neb., 587; Kroll v. Ernst, 34 Neb., 
482; Gregory v. Kaar, 36 Neb., 533; Farwell v. Oramer, 
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38 Neb., 61; Hanlon v. Union P. R. Co., 40 Neb., 52; 
Cortelyou v. Maben, 40 Neb., 512.) 

The assignments relating to the instructions are as fol- 
lows: 

“7, The court erred in refusing to give the instructions 
requested by defendant and in neglecting to mark such 
instructions ‘refused.’ 

“8, The court erred in giving the instructions upon his 
own motion and in failing to mark such instructions 
‘ given,’ 

“9, The court erred in giving instructions asked by 
plaintiff and in neglecting to mark them ‘ given.’” 

Such language is too indefinite unless the ruling of the 
trial court was erroneous as to all the paragraphs in each 
group. (Birdsall v. Carter, supra; Hiatt v. Kinkaid, 40 
Neb., 178; McDonald v. Bowman, 40 Neb., 270; Jenkins 
v. Mitchell, 40 Neb., 664; Murphy v. Gould, 40 Neb., 728 ; 
Armann v. Buel, 40 Neb., 803; Berneker v. State, 40 Neb., 
810; Hewitt v. Commercial Banking Co., 40 Neb., 820.) 
Moreover, the record discloses no exception to any instruc- 
tion given or requested. The failure to except prevents a 
review. (Scofield v. Brown, 7 Neb., 221; Heldt v. State, 20 
Neb., 492; Billings v, Filley, 21 Neb., 511; Chicago, B. 
& Q. BR. Co. v. Starmer, 26 Neb., 630; Darner v. Daggett, 
35 Neb., 695; American Building & Loan Association v. 
Mordock, 39 Neb., 413; Rector v. Canfield, 40 Neb., 595.) 
Other cases might be cited on all the foregoing points. As 
to that part of the assignments of error which relates to 
the failure of the court to mark the instructions “ given ” 
or “refused,” it is sufficient to say that no request was made 
to the court to so mark them, and no exception was taken 
to the failure of the court to do so. In the absence of an 
exception specially taken on the ground that the instruc- 
tions are not so marked, the failure of the court in that 
particular cannot be complained of here. (Omaha & Flor- 
ence Land & Trust Co. v. Hansen, 32 Neb., 449.) 
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The first assignment of error relates to the overruling of 
a motion of the plaintiff in error to suppress the deposi- 
tion of one D. F. Van Lehn, and the second assignment is 
directed against the admission of the deposition in evi- 
dence. It seems from the proof offered in support of the 
motion tosuppress and of the objection to the admission in 
evidence of the deposition, that a deposition of the witness 
was taken in Fair Haven, Washington, September 18,1890, 
in pursuance of proper notice. On that occasion the de- 
fendant city had served cross-interrogatories as provided by 
section 878 of the Code of Civil Procedure. The notary, 
instead of transmitting the deposition to the clerk, trans- 
mitted it to plaintiff’s attorney and the deposition was never 
filed. On December 3, 1890, another notice was served by 
the plaintiff to take the deposition of the same witness at 
the same place on the 20th of December, 1890, no cross- 
interrogatories were served, and the deposition then taken 
was the one received in evidence. The trial took place in 
April, 1891. The ground on which it was sought to ex- 
clude the deposition was that the defendant was entitled to 
the benefit of its cross-examination and that connsel sup- 
posed that the object of the second notice was merely to 
procure a copy of the deposition which had been missent 
and that the cross-interrogatories would be propounded to 
the witness. Counsel had no right to so suppose. The 
notice was to take a new deposition. Ample time was al- 
lowed for the city to make the necessary preparations. The 
statute provided a method of having cross-interrogatories 
propounded. The fact that a deposition had once before 
been taken which’ failed of its effect because not trans- 
mitted as the law required, did not justify the defendant in 
neglecting to follow the proper method of cross-examina- 
tion when the second deposition was taken. 

The third assignment is directed against the action of 
the court in overruling the motion of the defendant for an 
order appointing a commission of physicians to examine 
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the plaintiff for the purpose of ascertaining the extent of 
her injury. It has been twice intimated that it is within 
the power of the court to make such an order. (Sioua City 
& P. R. Co, v. Finlayson, 16 Neb., 578; Ellsworth v. City 
of Fairbury, 41 Neb., 881.) In each case, however, the 
-court disclaimed the intention of deciding the question. It 
was not necessary in either of those cases and it is not 
necissaty here. The record shows that the application 
was made during the trial. IPf the court was not justified 
‘on other grounds in overruling the motion it was justified 
in doing so because of the time when the motion was made. 
If such an application is proper under any circumstances, 
it must be made before trial, (Siouw Cily & P. R. Co. 
v. Finlayson, 16 Neb., 578; Stuart v. Havens, 17 Neb., 
211.) 

The only remaining assignments of error are the tenth 
and eleventh. The tenth is that the court erred in over- 
ruling the motion for a new trial. The eleventh, a more 
specific assignment, that the court erred in overruling the 
motion for a new trial in so far as it was based on the 
ground that the verdict was not sustained by the evidence 
and that it was informal. No informality in the verdict 
is pointed out in the briefs and that assignment will, there- 
fore, be deemed as waived. The motion for a new trial 
assigned ten grounds, therefore the tenth assignment of 
error is too indefinite for consideration. (Glaze v. Parcel, 
40 Neb., 732.) We can only, therefore, consider the ac- 
tion of the court with reference to the eleventh assignment 
in so far as it relates to the sufficiency of the evidence. 
One point urged is that the pleadings admit and the evi- 
dence shows that the plaintiff was a married woman, whence 
it is argued that the action not concerning her separate es- 
tate or her occupation it will not lie in her behalf. It has, 
however, been distinctly held that the married woman’s 
act removes entirely the disability of a married womau to 
sue, and that she may maintain an action for personal inju- 


51 
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ries, recovering therein the damages by her sustained as. 
distinguished from any sustained by the husband. (Omaha 
Horse R. Co. v. Doolittle, 7 Neb., 481; Pope v. Hooper, 
6 Neb., 178; Omaha & R.V. R. Co. v. Cholletie, 41 Neb.,. 
578.) It is also urged that it was shown that the plaint- 
iff’s husband at the time of the injury was a member of’ 
the city counci] and of its committee on streets and alleys, 
and was, therefore, one of the persons charged with the duty 
of maintaining the streets in proper repair. This being: 
the wife’s action for her own benefit these facts operate in 
no wise as an estoppel against her. It is also contended 
that the injury occurred at a point outside of the line of: 
the sidewalk as established by ordinance. It would seem 
from the evidence that at this puint a sidewalk about twelve. 
feet wide existed extending from the outer line of the side-- 
walk elsewhere along the street, back toa rink used for- 
public entertainments; while the ordinance provided for a 
sidewalk only four feet in width. It is uncertain whether: 
the defect complained of was within the four feet or beyond 
it; but assuming that it was beyond the limit established 
by ordinance, still the evidence shows that the situation 
was much the same asin Foxworthy v. City of Hastings, 
25 Neb., 133. At least it is clear that the whole formed a 
continuous walk, open to the public, and that the city had 
exercised control over the whole thereof. The city having. 
permitted the sidewalk its duty to maintain the same is not 
affected by the fact that under its ordinance a narrower 
walk might have been erected. (Foaworthy v. City of Hast- 
ings, 25 Neb., 133; Kinney v. Tekamah, 30 Neb., 605.) 
It is still further urged that the action is at least prema- 
turely brought because the plaintiff had filed a claim with. 
the city which had not been acted upon when the suit was 
brought. Under the statute relating to cities of the class 
of Chadron, the total failure to present a claim of this char- 
acter does not bar an action, (Compiled Statutes, ch. 14, 
sec. 80; Nance v. Falls City, 16 Neb., 85.) In all cther 
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respects we think there is ample evidence to sustain the 
verdict, but a review of the evidence would be useless. 


JUDGMENT AFFIRMED. 


Ancit L. Funk v. Saran A. Latra ET AL. 
FILED FEBRUARY 5, 1895. No. 6202. 


1. Real Estate Brokers: Commissions. Evidence examined, 
and held sufficient to sustain the verdict 


2. 


In an action bya real estate broker to recover on 
a special contract for procuring a purchaser, the contract hav- 
ing been made by one alleged to be the agent of the owner and 
the authority of the agent being one of the issues, the court 
properly refused an instruction stating that the plaintiff was en- 
titled to recover if he was employed by the owner or some one 
acting for her without stating that such person must be author- 
ized to so act. 


3. 


: Evipence. Certain rulings on the evidence ex- 
amined, and held not erroneous. 


Error from the district court of Lancaster county. 
Tried below before Hall, J. 


Atkinson & Doty, for plaintiff in error. 


Webster, Rose & Fisherdick, contra. 


IrvINE, C. 


This was an action by Funk against the Lattas to recover 
$2,500 alleged to be due ona special contract for procur- 
ing a purchaser for property alleged to belong to both de- 
fendants, the title to which the evidence discloses was in 
Sarah Latta alone. The answers are general denials, and 
there was a verdict and judgment for the defendants, 
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The theory of the plaintiff on the trial was that he had 
been employed by Dr. Latta to procure a purchaser for the 
property known as the Latta Block in Lincoln at the price 
of $90,000, and that Dr. Latta had agreed to pay him 
$2,500 for such services; that he had interested one Sim- 
eon Brownell in the property, had introduced him to Latta, 
and that Simeon Brownell wished his son, Frank Brown- 
ell, to join him in the purchase; that accordingly Frank 
Brownell came to Lincoln and a contract for the purchase 
of the property was entered into between Dr. Latta and 
Frank Brownell; that in these matters Dr. Latta was the 
authorized agent of his wife, Sarah Latta, or if not origi- 
nally authorized, that she had ratified his acts; that for 
the purpose of avoiding the payment of the commission 
she had afterwards refused to convey the property to the 
Brownells, but many months thereafter had conveyed it to 
J. H. McMurtry who soon after conveyed it to Frank 
Brownell and Jennie Brownell ; that this circuitous method 
was adopted for the purpose of defeating the plaintiff in 
the recovery of his compensation. There is evidence teud- 
ing to support this theory, but there is also evidence tend- 
ing to show that Dr. Latta never entered into the contract 
sued upon by the plaintiff, but instead of that told the 
plaintiff in effect that he did not wish.the property to go 
into the hands of brokers, but that if any one brought to 
him a person who actually purchased the: property, then 
he would pay a commission. There is also evidence tend- 
ing to show that while Dr. Latta, undoubtedly with Mrs, 
Latta’s consent, exercised considerable control over the 
property, still that he was without authority to employ a 
broker to sell it. There is also evidence tending to show 
that Simeon Brownell and Frank Brownell were not able 
to complete the purchase on the terms proposed, There is 
also evidence tending to show that the property was heav- 
ily incumbered—a junior mortgage securing a note which 
McMurtry had endorsed to third persons; that the mort- 
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gages were being foreclosed, and that there was a number 
of mechanic’s liens against the property; that in this state . 
of affairs McMurtry bought the property from Mrs. Latta, 
assuming the incumbrances and, in addition thereto, dis- 
charging a judgment of about $8,000 which was a lien on 
other property owned by Mrs. Latta; that thereafter he 
entered into -negotiations with Frank Brownell] and that 
the sale finally made was an entirely distinct transaction, 
after the negotiations between the Brownells and Dr. Latta 
had been abandoned. There being these conflicts in the 
evidence it is not for us to decide whether the jury, in our 
opinion, resolved the evidence correctly. The verdict is 
sustained by the evidence. 

Complaint is made of one instruction given by the court 
of its own motion, but no exception was taken to the giv- 
ing of this instruction and the action of the trial court in 
that respect cannot, therefore, be reviewed. 

The plaintiff requested three instructions, which were 
refused. The refusal of these instructions is assigned as 
error in the same manner as in Hiatt-v. Kinkaid, 40 Neb., 
178. If one instruction of the group was properly refused 
the assignment of error must fail. The first of these in- 
structions was as follows: “The jury are instructed that if 
they find from the evidence that this plaintiff was em- 
ployed or authorized to procure a purchaser for the Latta 
block by Sarah A. Latta, or some one acting for her, and 
if you further find that this plaintiff, acting under bis em- 
ployment, did find a purchaser for said property who was 
able and willing to purchase the property at a price named 
by the defendant, then the plaintiff is entitled to his com- 
mission and your verdict will be for the plaintiff.” This 
instruction was objectionable because of the phrase “some 
one acting for her.” It was not sufficient to bind Sarah A. 
Latta that the plaintiff should be employed by some one 
acting for her. It was necessary that that person should 
be authorized by her to so act or that sheshould afterwards 
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ratify his conduct. The question of authority and ratifica- 
tion was one of the principal questions litigated, and the 
instruction as requested was misleading. 

A number of assignments relate to rulings on the evi- 
dence. These are referred to in the brief in the most gen- 
eral language, and such comment as there is, is only upon 
the exclusion of evidence. The questions to which it is 
claimed the court erred in sustaining objectious relate to 
facts concerning Dr. Latta’s agency for his wife. We will 
not review them in detail. One was asked in the redirect ex- 
amination and the objection was made for that reason. It was 
clearly not proper redirect examination. Other objections 
were properly sustained because the questions were asked 
in cross-examintion and were not pertinent to the subject- 
matter of the examination in chief. Several questions were 
objectionable as calling for conclusions. For instance, the 
following was put to the witness, Frank Brownell: “Did 
Dr. Latta act as the agent of his wife in the transaction 
with you respecting the sale of the Latta block?” No 
error in the record has been pointed out and the judgment 
of the district court is 


AFFIRMED. 


JAMES Epmonps v. StaTe or NEBRASKA. 
FILED FEBRUARY 6, 1895. No. 6808. 


1 Attorneys’ Fees for Conducting Defense of Indigent 
Prisoner: ALLOWANCE. When the district court appoints 
counsel under section 437 of the Criminal Code, to conduct the 
defense of an indigent prisoner, the claim of such attorney for 
services rendered in the case in the trial court and in this court 
should be presented to the district court for examination and 
allowance. 
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. The supreme court is without authority to exam- 
ine and allow the account or claim for such services. 


APPLICATION by plaintiff in error to the supreme court 
for an allowance for fees of his attorney for service rendered 
din said court in the case reported in 42 Neb., 684. Denied. 


John A. Rooney, for plaintiff in error. 


Norval, C. J. 


In the district court of Otoe county an information was 
filed charging the defendant with the commission of a 
felony. Upon a proper affidavit being filed showing that 
the accused was unable, by reason of poverty, to employ 
-counsel, the district court appointed John A. Rooney, Esq., 
to appear for and defend the prisoner, who accepted the 
appointment and conducted the defense. At the trial 
the plaintiff in error was convicted of grand larceny and 
‘sentenced to imprisonment in the penitentiary. To reverse 
the judgment and sentence error was prosecuted to this 
court, where the judgment of the district court was reversed, 
the opinion in the case being reported in 42 Neb., 684. 

At the present term a motion has been submitted by 
plaintiff in error that a reasonable allowance be made to 
Mr. Rooney for his services in the cause in this court. The 
question is presented whether we have any authority to 
make such allowance, Section 437 of the Criminal Code 
is in the following language: 

“Sec. 437. The court before whom any person shall be 
indicted for any offense which is capital, or punished by 
imprisonment in the penitentiary, is hereby authorized and 
required to assign to such person counsel, not exceeding 
two, if the prisoner has not the ability to procure counsel, 
and they shall have full access to the prisoner at all reason- 
able hours; and it shall not be lawful for the county clerk 
ov county commissioners of any county in this state to au- 
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dit or allow any account, [bill,] or claim hereafter presented 
by an attorney or counsellor at law for services performed 
under the provisions of this section, until said account, bill, 
or claim shall have been examined and allowed by the court 
before whom said trial is had, and the amount so allowed 
for such services certified by said court; Provided, That no 
such account, bill, or claim shall in any case, except in cases 
of homicide, aioe one hundred dollars.” 

The foregoing is the only statute in force in this state- 
which provides for the assignment and payment of coun- 
sel for defendants in prosecutions for felonies. The section 
limits its application to defendants charged either with cap- 
ital crime or with offenses which are punishable by impris-. 
onment in the penitentiary, and then only where they are 
unable to employ and pay counsel. The law authorizes. 
the court before whom the indictment is pending to assign 
such counsel; and it provides that the bill or account for: 
such services shal] be “examined and allowed by the court 
before whom such trial is had,” and the amount so allowed 
for such services must be certified by said court before the 
county board is empowered to audit and pay said claim. 
A trial upon an indictment or information can be had only 
in the district court. It is therefore the province of that. 
court to examine and allow the claim for services rendered, 
by counsel appointed under the provisions of said section 
437, The certificate of the court is not conclusive on the: 
county board, but is prima facie evidence that the amount 
allowed for such services by the district court'is just and cor- 
rect. (County of Boone v. Armstrong, 23 Neb., 764.) The 
section under consideration, neither in express terms, nor by 
implication, confers authority upon this court to audit 
claims for services of an attorney rendered in this court in 
defending an indigent prisoner. The bill for such services 
should be presented for examination and approval to the 
trial court, The motion is 

OVERRULED. 
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Grorce H. Witson v. State of NEBRASKA. 


FILep FEBRUARY 6, 1895. No. 7166. 


Fraudulent Removal of Mortgaged Property: Inror- 


MATION. In an information under section 10, chapter 12, Com- 
piled Statutes, for fraudniently removing mortgaged property 
out of the county, it is unnecessary to aver that the mortgage 


‘was in writing. The allegation that the defendant ‘‘duly mort- 


gaged and thereby conveyed’? meets the 1:equirements of said 
section, 


In such a prosecution it is not necessary to set 
out in the information the mortgage in hee verba, nor to aver the 
amount of the indebtedness the mortgage was given to secure. 


. It is sufficient in such an information to allege 
that the mortgaged property was fraudulently removed from the 
county where the same was situated at the time the mortgage 
was given thereon, with the intent to deprive the owner of said 
mortgaye of his security, without avering that the owner of the 
mortgage was the owner of the debts thereby secured. 


: . In the prosecution for the removal of mortgaged 
property contrary to the provisions of the statute the value of 
the property at the time of the removal need not be alleged in 
the information, nor proved upon the trial. 


. Held, That the information set out in the opinion 
charges a criminal offense. 


Under the statute, the gist of the offense for which pun- 
ishment is therein prescribed is the frauduieut removal of mort- 
gaged personal property ont of the county with the intent to 
deprive the owner of the mortgage of his security. The mort- 
gagor who fraudulently removes from the county any portion of 
the mortgaged chattels, during the existence of the lien or title 
created by the mortgage, is equally amenable to the provisions 
of the law as the mortgagor who so removes the entire property 
mortgaged, ; 


7. Criminal Law: Review. In order to review alleged errors 


occurriug during the trial of a criminal case such errors must 
be pointed out to the trial court in the motion for a new trial 
and a ruling obtained thereon. 
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Error to the district court for Burt county. Tried 
below before AMBROSE, J. 


Hi. E. Carter, for plaintiff in error. 
A. 8. Churchill, Attorney General, for the state. 


Norvat, C.J. 


Plaintiff in error was convicted in the district court of 
Burt county of removing mortgaged property out of the 
county, with intent to deprive the owners of the mortgage 
of their security. At the commencement of the trial the 
defendant objected to the introduction of any evidence, on 
the ground that the information does not charge a crime, 
which objection was overrnled, and an exception was taken 
by counsel for the prisoner. This ruling is assigned as 
error. 

The information, after the usual formal averments, sets 
forth the charge against the prisoner in the following 
terms: “That George H. Wilson, late of the county afore- 
said, did, on the 15th day of November, A. D, 1894, in the 
county of Burt and state of Nebraska, aforesaid, duly 
mortgage and thereby convey to Monroe and Stauffer, said 
Monroe & Stauffer being a partnership composed of Henry 
W. Monroe and Samuel W. Stauffer, and no others, the. 
following personal property, to-wit: One bay mare named 
Nell, age seven years, weight about 1,000 pounds, dia- 
mond brand on shoulder; one bay mare named Minnie, 
aged six years, weight about 750 pounds, branded W on 
right shoulder; and that afterwards, to-wit, on the 26th 
day of November, 1893, during the existence of the lien 
and title created by said mortgage, and without the knowl- 
edge or consent of said Monroe & Stauffer, or said Henry 
W. Monroe or said Samuel W. Stauffer, or either of them, 
or any of them, unlawfully, willfully, and feloniously did 
remove, permit, and cause to be removed said mortgaged 
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property out of Burt county, where said property was situe 
ated at the time the said mortgage was given thereon, with the 
fraudulent intent of him, the said George H. Wilson, unlaw- 
fully and feloniously to deprive said Monroe & Stauffer, and 
ach of them, of their security, said Monroe & Stauffer then 
and there being the owners of said mortgage.” The statute 
on which the prosecution is founded, section 10, chapter 12, 

Compiled Statutes, declares: “That any person who, after 
having conveyed any article of personal property to another 
by mortgage, shall during the existence of the lien or title 
ereated by such mortgagé, remove, permit, or cause to be 
removed, said mortgaged property, or any part thereof, out 
of the county within which such property was situated at 
the time such mortgage was given thereon, with intent to 
deprive the owner or owners of said mortgage of his 
security, shall be deemed guilty of felony, and on convic- 
tion thereof shall be imprisoned in the penitentiary for a 
term not excceding ten years, and be fined in a sum not 
exceeding one thousand dollars,” 

_ It is first urged by counsel for plaintiff in error that the 
information is insufficient, in that it fails to allege the 
mortgage was in writing. It is unnecessary to decide 
whether the provisions of the statute under which the in- 
‘formation is founded extend only to written chattel mort- 
gages, but assuming, for the purposes of this case, that the 
section does not extend to or comprehend mortgages which 
are merely verbal, we are nevertheless of the opinion the 
averment in the information that the plaintiff did “duly 
mortgage and thereby convey,” etc., is sufficient, and would 
authorize the introduction in evidence of a written mort- 
gage. This allegation must be construed to mean that the 
defendant executed such a mortgage as is contemplated by 
the statute. It was not necessary to set out in the infor- 
mation the mortgage in hec verba. The statute does not 
require such particularity in charging the offense. Un- 
reasonable strictness should uot be required in criminal 
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pleadings. If an information plainly charges a crime, and 
informs the accused what act of his is complained of, it is 
sufficient. 

It is next insisted that the information is fatally defect- 
ive and insufficient in not alleging that the mortgage was 
given to secure a valid indebtedness. This is hypercritical 
and untenable. The section we have been considering de- 
fines the offense which it creates. It contains all the ele- 
ments which the law-makers saw fit to require should exist 
to constitute the crime. A mortgage must have been made 
conveying personal property to another, and the mortgagor 
must have removed, permitted or caused to be removed 
some portion of the property out of the county where it 
was situated when such mortgage was given thereon, dur- 
ing the existence of the lien or title created by the mort- 
gage, with the intent to deprive the owner of his security. 
The crime is complete when all these things occur. Mr. 
Bishop, in his work on Criminal Procedure (vol. 1, see. 
611), says: “To the extent to which the statute defines the 
offense, leaving the rest, if anything, to the commen law, it - 
is ordinarily adequate, while nothing less will in any instance 
suffice, to charge the defendant with all the acts within the 
statutory definition, * * * substantially in the words 
of the statute, without further expansion.” The doctrine 
Jaid down by this eminent author is sound law as well as 
good sense. The failure to allege the indebtedness whick 
the mortgage was given to secure does not invalidate the 
information. 

It is contended the information fails to state a crime for 
the reason that it does not alleze that Monroe & Stauffer 
were the owners of the mortgage debt. It is averred that 
they were the owners of tlie mortguge at the time the pro- 
perty was removed, which complies with the terms of the 
staiute, : 

Farther objection is made to the information because it 
does vot charge or show that the property removed had any 
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value at the time of the removal. The punishment in no 
manner depends upon the amount or value of the property. 
In that respect the law differs materially from the statute 
relating to larceny. Ina prosecution for larceny in this 
state, where the value of the property is an essential ele- 
ment of the offense, it is necessary to allege some specific 
value of whatever property is charged to have been stolen. 
The reason of the rule is, that it is indispensable to con- 
viction to prove the value of the property ; since the decree 
of punishment depends on the value of the stolen property, 
it is essential that the value be proved on the trial and 
found by the jury to guide the court in fixing the punish- 
ment. It being essential to be proved, it is necessary 
that the value be averred in the information. But this 
rule does not apply to the case before us, since the punish- 
ment for the fraudulent removal of mortgaged chattels is 
not controlled by the value of the property removed. The 
presumption is that the property described in the in- 
formation possessed some value at the time of the removal, 
unless the contrary is shown. If upon the trial it should 
be established that the property had no value thie prosecu- 
tion would end, It was not necessary for the state in the 
first instance to offer evidence on the question of value, 
hence it was not essential to have alleged the value of the 
property in the information. In some of the states it has 
been held that in prosecutions for the sale or removal of 
mortgaged property, the value of the property must be al- 
leged in the indictment and found by the jury. But this 
rule obtains only in those states where the degree of pun- 
ishment is determined by the value of the property sold or 
removed. (Commonwealth v. Strangford, 112 Mass., 289.) 
It has been repeatedly decided that in a prosecution 
for larceny it is unnecessary to aver in the indictment the 
value of the thing alleged to be stolen, when the statute 
makes the stealing of the particular article a crime without 
reference to its value. (1 Bishop, Criminal Procedure, secs, 
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541, 567; Shepherd v. State, 42 Ala., 531; State v. Dan- 
tels, 32 Mo., 558; People v. Townsley, 39 Cal., 405; State 
v. Burke, 73 N. Car. 83; State v. Gallespie, 80 N. Car. 
396; Lopez v. State, 20 Tex., 780; Davis v. State, 40 Tex., 
134; Collins v. State, 20 Tex. App., 197; Green v. State, 
21 Tex. App. 64; Sullivan v. State, 13 Tex. App., 462; 
People v. Stetson, 4 Barb. [N. Y.], 151.) In our opinion 
the information in the case at bar charges an offense against 
the law of the state, and the court did not errin overruling 
the prisoner’s objection to the admission of testimony 
thereunder. The views here expressed render unnecessary 
a consideration of the point that there was no proof in- 
troduced on the trial of the value of the property alleged 
to have been removed. 

It is urged that the evidence fails to sustain a conviction, 
for the reason that there was no proof that the removal of 
the property impaired the security of the mortgagees. It 
was shown upon the trial that a portion of the mortgage 
debt had been paid prior to the commission of the acts 
charged in the information, and that the wagon, the re- 
maining property described in the mortgage, had been in- 
creased in value by painting and other repairs. The con- 
tention of plaintiff in error is that no criminal liability 
exists under the statute in removing mortgaged property, 
where the mortgagor leaves at the disposal of the mort- 
gagee sufficient property covered by the mortgage to fully 
liquidate the indebtedness. This position is unsound. © The 
gist of the offense is the fraudulent removal with the in- 
tent to deprive the owner of the mortgage of his security.) 
The fact that mortgagor was solvent, or had other property 
than that described in the mortgage from which the mort- 
gagees could have collected their debt, or that the wagon 
was aniple security for the claim, can make no difference. 
The mortgagees were entitled to have satisfaction out of 
the specific property on which their mortgage was a lien. 
By the fraudulent removal of a portion of the property 
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mortgaged, the value of their security was lessened. The 
mortgagor who fraudulently removes from the county a 
portion of the mortgaged chattels is equally amenable to 
the provisions of the law as the mortgagor who so removes 
the entire property mortgaged. No other reasonable in- 
terpretation can be placed upon the statutes. The language 
of the section is “remove, permit or cause to be removed, 
said mortgaged property, or any part thereof, out of the 
county,” etc. 

Objection is made to the ruling of the trial court in per- 
mitting the officer who made the arrest to testify what the 
prisoner said to him at the time. This evidence was 
stricken out by the court as soon as given. We cannot re- 
verse the judgment because of the admission of this testi- 
mony, since the point was not passed upon by the trial 
court. A motion for a new trial was duly filed, but no 
ruling was ever had thereon in the lower court, hence, the 
decisions made during the progress of the trial cannot be 
considered by this court. (Dillon v. State, 39 Neb., 92.) 
There being no reversible error in the record, the judgment 
is 

AFFIRMED, 


Unton Pactric Rartroap ComMPANY vy. WILLIAM J,. 
KNOWLTON. 


FILED FEBRUARY 6, 1895. No. 5606, 


1. Railroad Companies: Duty ro Fence Tracks: Damaees 
BY KILUmnGe Stock. Every railroad corporation in this state is 
required to fence its tracks, except at the crossings of publie 
roads and highways and within the limits of towns, cities, and 
villages. 


2. 


A point one mile distant from the nearest depot 
grounds not within the limits of any city, towa or village, re- 
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mote from any railroad or highway crossing, and not necessary 
for use in making up trains, although occasionally used for such 
purpose, is not within the exception mentioned. 


Chicago, B. & Q. RB. Co. v. Hogan, 27 Neb., 801, 
and 30 Neb., 686, distinguished. 


3 


Error from the district court of Lancaster county. 
Tried below before Hau, J. 


Harwood, Ames & Pettis, for plaintiff in error. 
Stevens, Love & Cochran, contra, 


Post, J. 


This is a petition in error from the district court of Lan- 
caster county, and presents for review a judgment of the 
district court for that county, whereby the plaintiff below, 
defendant in error, recovered for the value of a cow killed 
by the engine of the-defendant railroad company. 

The collision, which was the occasion of the controversy, 
occurred at a point about midway beiween the limits of the 
city of Lincoln and the village of West Lincoln, and about 
three-quarters of a mile distaut from each place. About 
half a mile south east from the point in question the de- 
fendant’s track is crossed by that of the Missouri Pacific 
Railroad Company. But between the crossing mentioned 
and West Lincoln it is not intersected by any railroad 
track, or any road or highway. Nor has the defendant 
‘any side tracks or switches between the Missouri Pacific 
track and West Lincoln. The jury were advised that the 
only question for their consideration was whether the track 
was fenced at the point where the collision occurred. But 
as it is conclusively shown that the track was not fenced at 
any point between the city of Lincoln and West Lincoln, 
the charge was practically a direction to find for the plaint- 
iff. It will be perceived from the foregoing statement that 
the salient question was whether the defendant was required 
to fence its track at the pint where the collision occurred. 
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On the part of the defendant it was contended that such 
point is within the actual limits of the Lincoln yard, that 
the said track was in constant use in the making up of 
trains, and that the fencing thereof would be dangerous to 
employees. 

It is provided by law (Comp. Stats., sec. 1, art. 1, ch. 72): 
“That every railroad corporation whose line of road or any 
part thereof is open for use shall, within six months after 
the passage of this act, and every railroad company formed 
-or to be formed, but whose lines are not now open for use, 
shall, within six months after the lines of such or any part 
thereof are open, erect and thereafter maintain fences on the 
sides of their said railroad or the part thereof so open for 
use, suitably and amply sufficient to prevent cattle, horses, 
sheep, and hogs from getting on the said railroad, except at 
the crossings of public roads and highways, and within the 
limits of towns, cities, and villages,” ete. 

In the Chicago, B. & Q, BR. Co. v. Hogan, 27 Neb., 801, 
and 30 Neb., 686, it was held that a railroad company was 
not required to fence its station yard where the larger part 
thereof is within the limits of a city, and the part which 
extends beyond the city limits adjoins a platted addition 
thereto, aud is in constant use by the company’s servants in 
the transaction of the business as acommon carrier. That 
case, although relied upon with apparent confidence by the 
railroad company, is not authority for the proposition con- 
tended for. The tracks therein mentioned were, to all in- 
tent and purpose, within the city, and were for that reason 
clearly within the spirit of the exception. As remarked by 
Judge NorvaL on the rehearing, 30 Neb., 686: “To have 
fenced that part of the depot grounds not within the city 
limits would have required the construction of cattle guards 
and wing fences across these grounds, * * * Such 
guards within station grounds could not be otherwise than 
exceedingly dangerous to those whose duty it is to attend 
to the switching of cars. * * * It is not believed that 

52 
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the legislature contemplated or intended that a railroad 
company should fence that part of its station grounds ex-- 
tending outside of the limits of a city, town, or village, 
when such grounds are necessary for the proper transaction 
of its business.as a common carrier.” 

It is conclusively shown that the defendant’s depot 
grounds are situated more than a mile distant from the- 
point of the collision. Nor is there in the record any evi- 
dence tending to prove that the use of the track between 
Lincoln and West Lincoln was necessary in the making up 
of trains, or that the facilities afforded by the tracks within. 
the yard limits were insufficient for that purpose. The 
most that can be claimed by the defendant is that it is con- 
venient for it to use the track in question in making up its. 
trains and that it was occasionally used for that purpose. 
The legislature could not have intended the provision of’ 
the exception above noted to include tracks outside of the 
limits of cities, towns, and villages, remote as is this one 
from the depot grounds and side tracks and not necessary 
for use in making up trains. It follows that the defendant 
company was required to fence its track at the point where 
the collision occurred and that the judgment should accord-. 
ingly be 

AFFIRMED, 


M. R. Suira et au. v. N. H. JoBNSON ET AL. 
FILED FEBRUARY 5, 1895. No. 5138, 


1. Absconding Debtors: ATTacHMENT. In a legal sense, a 
party absconds when he hides, conceals, or. absents himself 
clandestinely with the intent to avoid legal process. Gandy v. 
Jolly, 34 Neb., 536, followed. 


2, Attachment: SUFFICIENCY OF AFFIDAVIT: CONSTRUCTIVE 
SERVICE: VENUE. An affidavit filed in an action before a jus- 
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tice of the peace to obtain the issuauce of a writ of attachment. 
contained the allegation “that said defendants have absconded 
with intent to defraud creditors,” and: the summons issued in 
the case was returned indorsed “I could not find the defendants 
within my county,’ with signature of the officer. Held, That 
the action was properly instituted in the county of the debtor's 
former residence and where property could be levied upou, and 
that constructive service was warranted and proper under the 
facts as they then appeared in the case. 


3 Finding and Judgment: Entry: ATTACHMENT: JUSTICE 


OF THE PEace. A finding by a justice of the peace, in an at- 
tachment suit, of the sum due plaintiff, an assessment of plaint- 
iff’s recovery, and an order of sale of the attached property, 
is but a judgment in form against defendants, and where the 
only relief sought is to subject the attached property to the pay- 
ment of the debt, is sufficient as an entry, both in form and in 
substance, and is not void. 


4, Notary Public: CertiricatE To AFFIDAVIT: EVIDENCE. 


The certificate of a notary public to au affidavit is presumptive 
evidence of the facts stated in such certificate, including the 
statement that affiant signed the affidavit. 


5. Exemptions: Surriciency oF CLAim: Duty or SHERIFF: 


HoLpinG Levy. It is without the province of¢an officer hold- 
ing property under levy of writ, pending sale by order of the 
the court in attachment proceedings, to question the validity or 
sufficiency of a schedule and affidavit, made according to the 
provisions of the statnte governing sach proceedings, and filed 
by the attachment debtor for the purpose of setting aside the 
property levied upon as exempt. 


6. EXECUTIONS: FAILURE OF SHERIFF TO CALL APPRAISERS: DAM- 


AGES. Where personal property is seized under an execution 
or writ of attachment against a debtor who has neither lands, 
town lots, nor houses subject to exemption, and an inventory un- 
der oath is made and filed by such debtor, as provided by section 
522 of the Code, it is the duty of the officer holding the writ to 
call appraisers to determine the value of the property, aud the 
neglect or refusal of the officer {o do so will not deprive the 
debtor of his exemptions, but he may sue for the valne of the 
property. (Bender v. Bame, 40 Neb., 521.) 


7. Sheriffs and Constables: AcTion For SELLING FXEMPT 


PROPERTY: EVIDENCE. Where in an attachment case the de- 
fendant files the inventory under oath prescribed by statate to 
avail himself of the exemptions allowed by section 521 of the 
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Code, and the officer holding the writ fails or refuses to cause the 
property to be appraised and allow the debtor to select there- 
from such property and to the value as the law provides he may, 
but sells the same regardless of the application for the exemp- 
tion, in an action by the debtor against the officer, to recover 
the value of the property, the inventory and its accompanying 
affidavit are competent evidence to prove the facts they were in- 
tended to show within the scope and intent of the law providing 
for them, and the purpose for which they were formed. 


The verdict in this case held to be againat 
the weight of the evidence and manifestly wrong. 


Error from the district court of Buffalo county. Tried 
below before Hamer, J. 


There is a statement of the case in the opinion, 


Dryden & Main, for plaintiffs in error: 


The failure to file an affidavit for publication deprived 
the justice of the peace of jurisdiction and his judgment 
was void. (Muxwell, Justice Practice [ed. 1889], 330; 
Code, secs. 59, 60, 78, 982; Blair v. West Point Mfg. Co., 
7 Neb., 147.) 

Had the justice of the peace acquired jurisdiction, no 
valid personal judgment based upon constructive service 
could have been rendered. (Smith v. Griffin, 59 Ia., 409 ; 
Tndz v, Kelly, 47 Ta., 307.) 

When the exemption affidavit was filed it was the duty 
of the officer holding the writ to call appraisers and set 
aside the exempt property. (Code, sec. 522; People v. Me- 
Clay, 2 Neb., 9; State v. Cunningham, 6 Neb,, a2; State 
v. Wilson, 31 Neb., 462.) 


Greene & Hostetler, contras 

The judgment was not void because of a failure to file 
an affidavit for publication. (State v. Rankin, 33 Neb., 266 ; 
Paine v. Mooreland, 15 O., 444; Parker v. Miller, 9 O., 
114; Mitchell v. Eyster, 7 O., 257; Voorheese v. Jackson, 
10 Pet. (U. 8.], 449.) 
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Harrison, J. 


The plaintiffs commenced an action in the district court 
of Buffalo county, alleging in the petition filed therein that 
they were husband and wife, residents of the state of Ne- 
braska; and that M. R. Smith was the head of a family; that 
on or about June 11, 1889, they were the owners and in pos- 
session of certain goods and chattels, a list of which was 
attached to the petition, from which it appeared that it was 
composed almost entirely of household furniture, etc., and 
all of the value of $137.10; that on or about said 11th 
day of June, 1889, N. H. Johnson instituted an action 
against the plaintiffs herein, before one William K. Learn, 
a justice of the peace of said county, and caused to be 
issued a writ of attachment, under and by virtue of which 
E, A. Cutting, at the instance and request of said N. H. 
Johnson, seized the property of plaintiffs as hereinbefore 
described ; that uo service of summons, or other service, 
was ever had upon plaintiffs herein (defendants in the at- 
tachment case) in such action, but that such proceedings 
were had in that case that, on the 25th day of July, 1889, 
a pretended judgment aas rendered against the plaintiffs 
herein; that the same was wholly void, for the reason that 
the court had acquired no jurisdiction over the persons of 
these plaintiffs (defendants in said suit); that after the ren- 
dition of said judgment, M. R. Smith, one of the plaintiffs 
herein, filed in the office of William R. Learn, the justice 
of the peace before whom such judgment was obtained, an 
inventory and affidavit, filed with the petition, marked 
“Exhibit A,” claiming all of the property hereinbefore 
described exempt from sale under execution or attachment 
proceedings; “that afterwards, and on or about the 25th 
day of August, 1889, the said defendant E. A. Cutting, 
by and at the request of the said N. H. Johnson, proceeded 
to sell the property by virtue of a pretended order of sale 
issued by the said Wm. R. Learn, The plaintiffs charge 
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the fact to be that neither of the said plaintiffs herein was 
the owner of any land, town lots, or houses subject to an 
exemption asa homestead, and the property so levied upon 
and sold as aforesaid was specifically exempt from attach- 
ment, and that said defendauts herein have by virtue of the 
proceedings hereinbefore set forth obtained possession of 
said goods and chattels and unlawfully and wrongfully 
converted them to their own use, to the damage of the 
plaintiffs in the sum of $137.10. Wherefore the said 
plaintiff prays for judgment against the said defendants for 
the sum of $137.10, with interest from the 11th day of 
June, 1889, at seven per cent per annum, and for costs of 
suit.” 

The answer of the defendants was as follows: “Come 
now the said defendants, and for answer to complaint herein, 
say that the property described in said petition was seized 
by an order of attachment by a court of competent jurisdic- 
tion and went to final hearing and said attachment was, 
upon due consideration of said court, sustained and an or- 
der of sale of said property issued in due form, and said 
property was under said order of sale duly sold, or at least 
a part thereof. Defendants deny each and every allegation 
in said complaint not herein admitted, aud ask to go hence 
with their costs.” There was a reply filed denying each 
and every allegation of new matter contained in the 
answer. A trial of the issues before the court and a jury 
resulted in a verdict for the defendants, upon which, after 
a motion for new trial was heard and overruled, judyment 
was entered, and the plaintiffs bring the case here for re- 
view. The affidavit filed in the case before the justice of 
the peace, to obtain the issuance of the writ of attachment, 
contained the following, with other statements as grounds 
therefor: “He also makes oath that said defendants have 
absconded with intent to defrand their creditors.” 

From the record of the proceedings in the case before 
the justice of the peace, introduced in evidence in this action, 
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‘it appears that summons was issued and returned indorsed : 
“T could not find the defendants within my county. E. A. 

Cutting, Constable ;” that the writ of attachment was 

duly served by seizing the property described in the peti- 
tion in the case at bar. The case was continued for the 
forty days prescribed by law, and service was liad by pub- 

lication, and on the day set for hearing judgment was 

-entered against the plaintiffs, the entry of the same being 
as follows: “July 25, 1889, 9 o’clock A. M., the cause 

came on for hearing upon the bill of particulars and the 

-evidence, on consideration whereof I find that there is due 
from the defendant to the plaintiff the sum of $18.27. It 

‘is therefore considered by me that the said N. H. Johnson 
‘recover from the said M. R. Smith and Mrs. M. R. Smith 
the said sum cf $18.27 and his custs herein expended, taxed 

by me at $13.85, and the constable is ordered to advertise 

cand sell in the manner provided by law so much of the 
property heretofore attached as will satisfy said judgment 

-aud costs.” Immediately following this entry, as shown 
by the transcript of the docket, follow these statements: 

“July 25, 1889, defendants filed motion and affidavit to 

-discharge property exempt. August 10, 1889, at plaint- 
iff’s request, issued order of sale and gave same to Constable 

‘Cutting ;” and it further appears that the attached prop- 
-erty was sold, the proceeds therefrom amounting to $67.85. 
It is argued by attorneys for plaintiffs that the judginent 

in this case was void for two reasons: First, no affidavit 

was filed setting forth the facts necessitating service by 

publication; second, no personal judgment could be or 

‘should have been rendered, based ‘upon constructive service. 
With reference to the first of these objections it will suffice 

to say that in the affidavit for attachment in the case before 

the justice it was alleged that the debtor had absconded 

with intent to defraud his creditors, and by the return of 

the officer to the summons issued in the case it was dis- 
closed that the defendants in the action could not be found 
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in the county. Combined, these facts constituted a basis- 
warranting or authorizing constructive service. ‘To ab- 
scond means to go in a clandestine manner out of the jur- 
isdiction of the courts, or to be concealed in order to avoid 
their process; to hide, conceal, or absent oneself clandes- 
tinely with intent to avoid legal process.” (Bennett v. 
Avant, 2 Sneed [Tenn.], 153; Hoggett v. Emerson, 8 Kan.,. 
262; Ware v. Todd, 1 Ala., 200; Fitch v. Waite, 5 Conn, 
121.) “Ina legal sense a party absconds when he hides, 
conceals, or absents himself clandestinely with the intent 
to avoid legal process.” (Gandy v. Jolly, 34 Neb., 536, and 
citations in the opinion on page 539.) “A party may ab- 
scond, and subject himself to the operation of the attach- 
ment law against absconding debtors, without leaving the 
limits of the state.” (Field v. Adreon, 7 Md., 209.) In 
Gandy v. Jolly it was held in regard to the commencement 
of an action, similar to the one instituted against plaint-. 
iffs herein, before the justice of the peace: “An ordinary 
action must be brought in the county where the defendant 
resides, or service of summons can be made upon him; but 
where a debtor absconds, and an attachment is issued 
against his property, the action may be brought in the 
county of his former residence, and where the debtor’s 
property may be found.” Section 932 of the Code pro- 
vides as follows: “If the order of attachment is made to. 
accompany the summons, a copy thereof, and the sum- 
mons shall be served upon the defendant in the usual man- 
ner for the service of a summons, if the same can be done 
within the county, and when any property of the defend-. 
ant has been taken under the order of attachment, and it 
shall appear that the summons issued on the action has 
not been, and cannot be, served on the defendant in the 
county, in the manner prescribed by law, the justice of the- 
peace shall continue the cause for a period of not less than 
forty days, nor more than sixty days, whereupon the 
plaintiff shall proceed for three consecutive weeks to pub-: 
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lish in some newspaper printed in the county, or if none 
be printed therein, then in some newspaper of general cir- 
culation in said county, a notice stating the names of the 
parties, the time when, by what justice of the peace, and 
for what sum said order was issned, and shall make proof 
of such publication to the justice, and thereupon said ac- 
tion shall be proceeded with the same as if summons had 
been duly served.” Coupling the rules of law as decided 
by the courts (this and others), and their interpretation of 
the legal signification of the terms “abscond,” or “ab- 
sconding,” as applied to a debtor by our law governing the 
subject of attachment, with the provisions of section 932, 
just quoted, and applying them to the facts in this case, 
fully answer the objection that no affidavit was filed with 
the justice, setting forth the necessary facts to call for ser- 
vice of publication. The attachment affidavit described 
the debtor as an absconding one, and the return of the offi- 
cer to the summons showed that service could not be had 
in the county. This was sufficient to warrant the con- 
structive service of which the plaintiffs complain. 

In regard to the second objection, viz., that no personal 
judgment could or should have been rendered, and that the 
remedy afforded should have been confined to a finding of 
the amount due, and an order subjecting the property to 
sale, and applying the proceeds to the payment of the debt, 
it appears, by reference to the entry which the justice did 
make, hereinbefore quoted, that he made a finding of the 
sum due the plaintiff in the action, assessed the amount of 
the plaintiff’s recovery, and ordered the sale of the at- 
tached property. This was but a judgment in form against 
the defendants in the suit, and the only relief sought was 
to subject the attached property to its payment, and for this 
purpose, as an entry, it was sufficient, both in form and in 
substance. If void or inoperative in any part or to any 
degree, it was in its validity as a jndgment against the 
debtors personally, and as no attempt was or is being made 
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to so enforce it or to further enforce it than against the 
property over which the court had obtained jurisdiction by 
the writ of attachment, its validity or force as a personal 
judgment against the debtor is not involved, and need not 
be considered. 

It is further insisted by the plaintiffs that, inasmuch as 
they had filed with the justice of the peace an inventory of 
all the property owned by them, and claimed the same as 
exempt, it should have been appraised, and if found to be 
of less value than $500, returned to them, and this not hav- 
ing been done, this action against the defendants herein, for 
couversion of the property, arose in their favor. Sections 
521 and 522 of the Code, under head of “Exemptions,” 
read as follows: 

“Sec, 521. All heads of families who have neither lands, 
town lots, or houses subject to exemption as a homestead, 
under the laws of this state, shall have exempt from forced 
sale on execution the sum of five hundred dollars in per- 
sonal property. 

“Sec. 522, Any person desiring to avail himself of the 
exemption as provided for in the preceding section must file 
an inventory, under oath, in the court where the judgment 
is obtained, or with the officer holding the exceution, of the 
whole of the personal property owned by him or them at 
any time before the sale of the property; and it shall be 
the duty of the officer to whom the execution is directed to 
call to his assistance three disinterested freeholders of the 
county whiere the property may be, who, after being duly 
sworn by said officer, shall appraise said property at its 
cash value.” 

M. R. Smith, one of the plaintiffs herein, filed an in- 
ventory, as required by section 522 above quoted, with the 
justice before whom the attachment case and proceedings 
therein were had. It is contended by attorneys for defend- 
ants that there was no proof that the signature to the affi- 
davit filed with the justice was Smith’s signature. The 
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certificate of the notary public before whom the affidavit 
was made was presumptive evidence of the genuineness of 
the signature. (Compiled Statutes, ch. 61, sec. 6.) It is 
further insisted that the schedule of the property and state- 
ments made in the oath thereto were not evidence of the 
facts therein contained. The facts set forth in the inven- 
tory and affidavit were so arranged and sworn to in com- 
pliance with the provisions of the statute relating to the 
subject as a condition precedent to the appraisal of the prop- 
erty, and its purpose was to furnish sufficient evidence of 
the facts embodied therein to require the officer to act, and 
cause the property to be appraised, and when filed it was 
not within the province of the officer to question its valid- 
ity or the correctness in matter of substance relating to the 
merits of the application. In the case of the State». Cun- 
ningham, 6 Neb , 92, it is said: “The officer cannot ques- 
tion the correctness of the inventory. If the debtor has 
real estate which is exempt under the homestead law, or 
other personal property than that contained in his list, such 
personal property is liable to be seized for his debts, and he 
may be prosecuted for perjury. But when an inventory, 
under oath, is made by the debtor and filed with the officer 
holding the execution or order of attachment, he must call 
appraisers to ascertain the value of the property seized.” 
(See, also, Waples, Homestead & Exemption, 854; Dowch 
v. Rahner, 61 Ind., 64.) The inventory and oath, possess- 
ing the foree and strength as testimony indicated by the 
statute, being that upon which the appraisal proceedings 
were to be based, and the property selected not to exceed 
the value of $500 to be delivered to the party making and 
filing the same, were, we think, competent evidence of the 
facts which they were intended to prove. (Inre Harris, 22 
Pac. Rep. [Cal.], 867.) The presumption of the genuine- 
ness of the signature attached to the oath, and the evidence 
of the facts contained in the inventory, and the affidavit 
verifying it, were not controverted by any of the evidence, 
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and this being true, the verdict of the jury was against the 
weight of the evidence, and in fact clearly and manifestly 
wrong and without testimony to sustain it. 

" It is now the firmly established rule in this state that 
“Where personal property is seized under an execution 
against a debtor who has neither Jands, town lots, nor 
houses subject to exemption, and an inventory, under oath, 
is made and filed by such debtor, as provided by section 522 
of the Code, it is the duty of the officer holding the writ 
_ to call appraisers to determine the value of the property, 
and the neglect or refusal of the officer to do so will not 
deprive the debtor of his exemptions, but he may sue for 
the value of the property.” (Bender v. Bame, 40 Neb., 
521; Hamilton v. Fleming, 26 Neb., 240; Cunningham v. 
Conway, 25 Neb., 615; Schaller v. Kurtz, 25 Neb., 655; 
Kriesel v. Eddy, 37 Neb., 63.) We mean to be understood 
by our statement that the oath and inventory are competent 
evidence in such a case as is the one now under considera- 
tion, that when proof has been made of the judgment and 
the issuance of the writ of execution, or the commencement 
of an action and issuance of attachment process therein 
‘and the levy of either writ as the case may be and seizure 
of the property thereunder, or these facts have been ad- 
mitted as in this case, and the plaintiff (claimant in the 
exemption proceedings) produces an inventory and the oath 
thereto sufficient in form and substance to meet the require- 
ments of our Code in relation to such papers, he can intro- 
duce them in evidence, and when introduced they establish 
that he had done all that the law required of him to en- 
title him to the appraisal provided by statute, and to receive 
from the officer holding the writ the property seized and 
held thereunder, or a portion thereof not exceeding in value 
the sum of the statutory exemption; and this being sufficient 
to entitle him to demand the property from the officer, we 
thiuk is, or should be when coupled with proof or admis- 
sion of the further facts of the sale of the property and ap- 
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propriation of the proceeds, sufficient, in the absence of any 
evidence contradicting or controverting, or tending so to do, 
the statement contained in the oath and inventory, to entitle 
him, in an action of conversion against the officer and other 
parties who have taken part in the proceedings or know- 
ingly shared in the funds derived from the sale of the prop- 
erty, to a verdict and judgment for the value of the property 
£0 appropriated to the extent of the exemption. If this is 
not true, theu the officer, by refusing to proceed with the 
appraisal or to deliver the property to the claimant when 
the necessary oath and inventory have been filed, can force 
the claimant into court, cause him the expense of the law- 
suit and probable lose of the property accorded him by 
statute without such suit because he is unable to attend or 
for some reason may not be able to produce the testimony 
required to prove the facts, the burden of proof of which 
would be forced upon him. This would clearly be a vio- 
lation of the spirit and intent of the exemption provisions 
of the law. Furthermore, the view we have herein ex- 
pressed does not in any degree change the relative rights of 
the parties to the contract which created the indebtedness, 
The creditor did not, or could not depend upon the exempt 
property as ever being available for the payment of the 
debt or grant the credit with any such object in view. © 
Hence he is placed in no worse position than he assumed 
by his own choice at the time of the creation of the debt. 
It follows that the judgment of the district court must be 
reversed and the case remanded. 


REVERSED AND REMANDED. 


766 NEBRASKA REPORTS. [ Vou. 43 


Barr v. Kimball. 


J. Frank Barr v. FRANK B. KIMBALL ET AL 
FILED FEBRUARY 6, 1895. No. 5024. . 


1. Review: JupcmznT Non OBSTANTE VEREDICTO. Whereamo- 
tion was made for a judgment non obstante veredicto, but the 
record does not disclose that such motion was submitted to the 
judge of the trial court and his ruling obtained thereon and an 
exception taken thereto if adverse, there is nothing presented by 
the record for the consideration of a reviewing court. 


2. Landlord and Tenant: Fraup: DaMaGes: RECOUPMENT: 
CANCELLATION OF LEASE. A lessee who was induced to make 
a lease by the fraudulent statements of the lessor may, in an 
action by the lessor for rent due, recoup the amount of any dam- 
age he may have suffered by reason of such fraud and misrep- 
resentation; or, if he has fully paid the rent, recover the damages. 
in an action instituted for such purpose; or, on discovering the 
falsity of the representations made by the lessor, may rescind 
the contract of lease; that is, he may have his election of reme- 
dies or of courses to pursue. 

3. Damages: Lease: Fatsz REPRESENTATIONS. In the case at 
bar the defendants were induced by the statements of the lessor 
in regard to the premises to make a lease for, and to occupy them 
for use in, a particular business, and there being sufficient evi- 
dence to sustain a finding of the jury that such representations 
were false and known to be so when made by the party making 
them, and without the knowledge of the lessees, and relied apon 
by them, and one of the results being necessarily the removal of 
the parties and the business from the premises to another Joca- 
tion, held, there might be recovered as damages the actual, un- 
avoidable expenses of such removal. 


Error from the district court of Lancaster county. 
Tried below before FIELD, J. 


W. Henry Smith, for plaintiff in error. 
R. D, Stearns, contra. 


Harrison, J. 


In the petition in this case it is stated that on or about 
June 22, 1887, one W. G. Pitman leased to defendants for 
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a term of three years, commencing with that date, the east 
one-half of lot No. 3, in block No. 88, in the city of Lin- 
coln, Nebraska, and the first floor and basement of building 
thereon, the rent to be $40 per month, payable in advance, 
of which it was claimed $160, or rent for four months, was 
past due and unpaid. There was a further statement that 
the plaintiff, after such leasing, became the owner of the 
leased premises by purchase from Mr. Pitman. The an- 
swer of defendants was as follows: 

“The above named defendants appearing in the above 
action and for their answer to the plaintiff’s petition herein 
say: 

“J, That they deny the same, each and every allegution 
thereof, except what is hereinafter specially admitted. 

“2, Fora second and further answer the said defeudants 
allege that on or about the 22d day of June, 1887, in writ- 
ing, they, the said defendants, rented the premises mentioned 
in said petition herein, viz., the first floor and basement and 
lot situate on M street, in Lincoln, Nebraska, for the term 
of three years, of one W. G. Pitman, the owner of said 
premises, for a marble factory and stone business, and that 
they, the said defendants, were to use the basement of said 
building asa shop; that for the purpose of inducing these 
defendants to rent said premises for the purpose aforesaid 
he recommended said building and alleged that said build- 
ing and basement was a good and substantial building, per- 
fectly dry and safe in all respects and well adapted to said 
business, including said basement, at which time said Pit- 
man well knew that it required a good strong building for 
said business; that said defendants, relying thereon, and 
believing the said statements and representations to be true, 
they being unable to see the east wall of said building, did 
then and there agree to pay said Pitman the sum of $40 
per month for the use of said premises, which lease is made 
a part hereof; that thereupon, and shortly thereafter, they 
moved in said building and commenced to use said base- 
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ment as a workshop, but that shortly thereafter they were 
compelled to abandon the same on account of defective 
drainage and water; that said statements made by said Pit- 
man as aforesaid were false and untrue, all of which he 
well knew, and were made for the purpose of misleading 
these defendants, and that thereafter he, the said Pitman, 
agreed to repair said basement and fit the same for said de- 
fendants’ business, but which he never did, and on account 
thereof compelled said defendants to build a shop in the 
back yard of said premises, which shop cost to exceed the 
sum of $50, and said basement became useless, to defend- 
ants’ damuge of $200. 

“3. For a further answer said defendants allege that in 
the spring of 1889 said plaintiff purchased said property 
of said Pitman, subject to the right of said defendants; 
that in May, 1889, the building on the east side of said 
store building was moved away, thereby exposing to view 
the east side of said store building, and these defendants 
then and there for the first time discovered the same to be 
in a very dangerous condition, and very unsafe for said 
business, the said wall being sprung out, and also discov- 
ered that the statements and representations made by the said 
Pitman as aforesaid were false and untrue, and these de- 
fendants charge and allege the fact to be that he well knew 
the same to be false and untrue when he made the same as 
aforesaid; that thereupon, and after these defendants dis- 
covered the condition of said building, they notified said 
plaintiff, calling his attention thereto, and also notified the 
fire warden of said city of the condition of said building; 
the said fire warden condemned said building and ordered 
and directed said plaintiff to forthwith repair and place the 
same ina proper and safe condition, all of which said plaint- 
iff promised and agreed then and there to do; but he, the 
said plaintiff, neglected and refused to repair said building 
and place the same in a safe and proper condition; that 
from time to time said defendants called said plaintiff’s at- 
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tention to said wall and building and insisted he should 
repair the same or they would be compelled to move there- 
from on account thereof, as their said business required a 
safe and strong building; that said plaintiff refused to 
place said building in a safe condition and these defend- 
ants, at great expense, were compelled to move therefrom 
on account of the dangerous condition of said building, 
and by reason thereof and the false statements aforesaid 
were put to an expense and damage of over $200, and 
were compelled to pay out for moving exceeding the sum 
of $100, and also suffered damage and laid out and ex- 
pended the sum of $50 in building the workshop afore- 
said; and the defendants allege that upon their moving as 
aforesaid the said plaintiff took possession of said building 
and proceeded to occupy the same. Wherefore these de- 
fendants demand judgment for the damages aforesaid, 
against said plaintiff, in the full sum of $350, over and 
above all claims and offsets, with costs of this action.” 

The reply of plaintiff was a general denial. There was 
a trial before the court and a jury. The verdict of the 
jury contained a finding for the plaintiff in the sum of 
$174, and for the defendants in the sum of $120.20, and 
assessing the amount of plaintiffs recovery at the difference 
between the two sums, or $53.80. The plaintiff filed a 
motion for new trial, which was overruled, and judgment 
rendered in accordance with the verdict for the plaintiff, to 
reverse which he has prosecuted error proceedings to this 
court. ~ 

One assignment of error much insisted upon by attor- 
ney for plaintiff in error in the brief filed is that the 
court erred in overruling the motion of plaintiff for judg- 
ment non obstante veredicto. It appears from t].c record 
that such a motion was filed after the verdict was returned, 
and a copy of it is contained in the transcript, but the rec- 
ord is silent as to whether it was ever presented or brought 
to the attention of the trial court and its ruling obtained 

53 
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thereon and an exception taken thereto. In the ab<ence of 
anything in the record as to the action of the trial judge 
upon this motion, there is nothing before us in regard to- 
it for consideration. 

It is further argued on behalf of plaintiff that the mat- 
ters stated in defendants’ answer, and the testimony in 
support of them, were insufficient to constitute a defense to. 
plaintiff’s complaint or cause of action. The answer is. 
probably informal and not very clear in its statements. 
The plaintiff made no effort to have these faults, if any 
exist, corrected in the manner and at the time when the 
law contemplates such correction should be made, but filed 
a reply and thus waived any objections to any informality 
of the allegations of the answer and put in issue all things. 
which were sufficiently set forth therein, however objection- 
able in form or arrangement and the issue of the misrep-- 
resentations made to induce the defendants to enter into. 
the lease, and the damages resulting therefrom were fairly 
raised by the pleadings. The testimony on the major 
number of the points involved in the issues was conflict- 
ing, but was amply sufficient to sustain the findings of the- 
main elements of the defense. The knowledge of the 
lessor, of the manner in which the building was erected, 
both as to material and workmanship and of its defects 
and lack of strength and substantiality to fit it for the: 
purpose of the defendants in the due course of the busi- 
ness in which they desired to occupy it, and of which. 
purpose he was specifically informed by them; of his rep- 
resentations of such fitness and adaptability and of the 
falsity of such representations and the damages resulting 
to defendants therefrom; and the jury having passed upon 
the evidence and by their verdict announced a conclusion 
drawn therefrom, in accordance with a well established. 
rule of this court we will not reverse or disturb it, 

It is further contended that the law will not allow a re- 
covery in favor of defendants upon the state of facts devel-- 
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oped in this case. The rule is thus stated in 3 Sutherland, 
Damages [1st ed.], p. 174: “If there was fraud or misrep- 
resentation by the landlord in making the lease, by which 
the lessee suffered damage, he may recoup therefor in an 
action for rent.” The rule was recognized and applied in 
Pryor v. Foster, 130 N. Y., 171. The facts were that the 
defendant in the action leased to the plaintiff a house in the 
city of Buffalo for a certain term, representing that the fur- 
nace in the house was a good one and would heat the house so 
that it would be comfortable for persons therein and only 
consume eight or ten tons of coal per year; that eight tons 
would be enough if the weather during the winter was mod- 
erate, and ten tons if a cold winter. The decision was based 
upon the alleged falsity of the representations and the dam- 
ages resulting to plaintiff (the lessee) therefrom, who it ap- 
pears had fully paid the rent; and it was held that a tenant 
who has leased a house on the false representations of the 
landlord that the furnace would heat the house, does not, 
by pay ment of rent, waive his right to sue the landlord for 
damages sustained on account of such false representations. 
In Bigelow, Fraud, 184, it is said: “It is well established 
that if a party, with knowledge that a fraud has been per- 
petrated upon him in a particular transaction, confirm the 
transaction by making new agreements or engagements 
respecting it, or by retaining and using the subject of it 
after knowledge, or otherwise recognize it as binding, he 
thereby waives the right to treat it as invalid, and aban- 
dons his right to rescind if it be a case of contract, or to 
redress if it be a tort not attended with a contract with the 
wrong-doer. If the fraud result in a contract, perform- 
ance of the same, after discovering that it was fraudulently 
obtained by the opposite party, does not preclude a person 
from suing for damages on account of the fraud. The 
injured party may retain the benefits of the contract, con- 
firm its validity, and still recover damages for the fraud 
by which he was induced to make it; or he may recoup 
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any damages which he has sustained, if the opposite party 
sue him for money due on the contract or for other failure 
to perform it.” It may be said that the defendants were 
not entitled to recover the damages they were given by the 
jury, which, under the evidence, must have been mainly, 
if not entirely, composed of the expenses of the removal 
of the stock of stones and monuments and the business, 
the necessary tools, and equipments, etc., to another loca- 
tion, but where, as in this case, the parties were, by the 
matters complained of, forced to leave or abandon the prem- 
ises as in the case of an eviction, to which it practically 
amounted, and such abandonment being caused by the 
false and fraudulent representations of the lessor, and the 
natural, ultimate result of the fraud on his part, it seems 
but just and right that the defendants should be allowed to 
recover them. (See Field, Damages, p. 423, sec. 516, cit- 
ing Wilson v. Raybould, 56 Ill., 417.) The judgment of 
the district court is 
AFFIRMED. 


Joun W. GILLESPIE v. DEIWRICH SWITZER. 
FILED FEBRUARY 6, 1895. No. 6047. 


Executions: SaALe Unper Dormant JUDGMENT; COLLATERAL 
AtTack. A sale on an execution issued upon a dormant judg- 
ment is merely voidable, aud neither such sale, nor the title 
acquired thereunder, can be assailed in a purely collateral pro- 
ceeding. © ; 


Error from the district court of Lancaster county. 
Tried below before Hat, J. 


Davis & Hibner, for plaintiff in error: 


Execution sale of real estate is not justified under a 
dormant money judgment. (Hervey v. Edens, 6 S. W. 
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Rep. [Tex.], 306; Barron v. Thompson, 54 Tex., 235; 
Norton v. Beaver, 5 O., 178; Miner v. Wallace, 10 O., 403; 
Bassett v. Proetzel, 53 Tex., 569; Deutsch v. Allen, 57 
Tex., 89; Smith v. Dickson, 9 Ga., 400; Moseley v. San- 
ders, 76 Ga., 293; Hoskins v. Helm, 14 Am. Dec. [Ky.], 
133; Godbold v. Lambert, 70 Am. Dec. [S. Car.], 192; 
Stone v. Gardner, 20 Ill., 304.) 

The same rule applies to judgments at Jaw and decrees 
in equity. (Cooms v. Jordan, 22 Am. Dec. [Md.], 236.) 


Harwood & Ames, contra: 


A levy and sale under a dormant judgment is not void, 
but merely voidable; and such sale cannot be attacked col- 
laterally. It is sufficient, until vacated by direct proceed- 
ings. (Hinds v. Scott, 11 Pa. St., 19; Brown’s Appeal, 91 
Pa, St., 485; Yeager v. Wright, 112 Ind., 230; Martin v. 
Prather, 82 Ind., 535; Eddy v. Coldwell, 31 Pac. Rep. 
[Ore.], 475.) 


Ryan, C, 


This action was brought in the district court of Lancas- 
ter county to recover possession of a certain described tract 
of land, together with rents which had accrued during its 
alleged detention. A jury was waived, and, upon a trial 
had, there was a judgment in favor of the defendant. Both 
parties claimed title through George H. Baker, who in 
1873 owned the real property with reference to which this 
suit was begun. On September 13 of the year last named 
the property was mortgaged by Baker to Sloss & Smith. 
On the 20th day of April, following, Baker conveyed the 
aforesaid property to Luther L. Pease. Sloss & Smith 
began a foreclosure proceeding under their mortgage in Sep- 
tember of 1874, and a final decree was entered on December 
1 thereafter. By mesne conveyance plaintiff herein was 
vested with such interest as had been held by Pease, and 
on the claim that he was the owner of the property he 
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sought to recover it from the defendant, who, in his own 
behalf, insisted that he held the superior title. The ques- 
tions urged arose out of the fact that although Sloss & 
Smith obtained their decree of foreclosure on December 1, 
1874, there was issued no order of sale for its enforcement 
until January 19, 1880,—a period of over five years. As 
the title of defendant was derived through proceedings 
under said order of sale, the validity of these proceedings 
are questioned, because they were had under a decree for 
the enforcement of which no process had issued for a con- 
tinuous period of more than five years previous to the issue 
of the aforesaid order of sale. An ordinary judgment for 
the recovery of money only, it is conceded by the defend- 
ant, would become dormant under the circumstances stated 
by virtue of the provisions of section 482 of the Code of 
Civil Procedure, but it is urged that there exists a clear 
distinction in this respect between a decree and a judgment 
of the character indicated. The effect of section 2 of the 
Code of Civil Procedure, it is asserted by plaintiff, was to 
abrogate all distinctions between actions at law and suits in 
equity. Possibly, this may be correct, and it is possible 
that in section 1105, Code Civil Procedure, the provision 
that the words “decree should mean judgment” las a 
direct bearing upon this propos:tion. It is not necessary, 
however, to determine this question, for, if it should be 
conceded for the sake of the argument that the position of 
the defendant is correct, there would then arise the question 
whether a sale under an execution issued upon a dormant 
judgment is absolutely void or merely voidable. Plaintiff 
insists that such a sale would be void, and, therefore, that 
it might, as in this case, be collaterly attacked, while the 
defendant, with equal tenacity, contends that the sale would 
at most be but voidable, and that, therefore, no question of 
its validity could be tolerated in a collateral proceeding. 
In Hinds v. Scott, 11 Pa. St., 19, this question was dis- 
cussed in the following language: “As between debtor 
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and creditor the land of the former is as accessible to the 
latter in payment of his debt as would be a horse or any 
other personal chattel, and a complaint that either species 
of property was applied in discharge of an unrevived judg- 
tment is entitled to equal favor. The question in this as- 
pect of it has nothing to do with the lien of the judgment. 
It is simply a question whether the property of a debtor is 
liable to be sold in satisfaction of an execution issued against 
him, It would be strange, indeed, if, in Pennsylvania, such 
a debtor, seized of real estate, could hold his creditor at 
arm’s length until he had revived his judgment under the 
act of 1798. True, there ought regularly to be a sci. fa. 
post annum et diem; but this is equally necessary where the 
-object is the seizure of personalty. It is objected that there 
is none such here. Had this objectiou been made by the 
-defendant in proper time the execution against him must 
have been set aside. But it is an irregularity insufficient 
to avoid the sheriffs sale, and, therefore, cannot be taken 
-advantage of in this collateral proceeding. Indeed, it lies 
only in the mouth of the defendant himself to take the ex- 
-ception in proper time, for he may choose to, and frequently 
does, waive the writ of sci. fa. It is intended for his per- 
sonal protection. Should he choose to suffer his land to be 
sold by execution without it, neither he, nor those claiming 
under him, can afterwards be permitted to call in question 
the validity of the sale; more especially this cannot be 
done, as is here attempted, in a collateral action of ejectment. 
(Vastine v. Fury, 2 Serg. & R. [Pa.], 426 ; Bailey v. Wago- 
ner, 17 Serg. & R. [Pa.], 327; Spear v. Sample, 4 Watts 
{Pa.], 373.)” 

In Yeager v. Wright, 112 Ind., 230, it was said: “The 
validity of a judgment, for the purpose of having execution 
upon it, is not impaired because, by the expiration of ten 
years, it has ceased to be a lien upon real estate. This was 
practically, as well as correctly, settled by the case of Mar- 
din v. Prather, 82 Ind., 535. The doctrine that an execu- 
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tion issued on a dormant judgment, without a revival or 
leave of court, is not void, but only voidable against direct 
proceedings to have it set aside or annulled, was also reaf- 
firmed in that case. On that subject see, also, the cases of 
Mavity v. Eastridge, 67 Ind., 211, and Richey v, Merritt,. 
108 Ind., 347.” 

This question was fully considered in Eddy v. Coldwell,. 
23 Ore., 163, with the same result reached in the cases 
above cited. 

In Gerecke v. Campbell, 24 Neb., 306, there was presented 
but one question, and that was the right of a debtor to re-- 
cover back a payment which he had made upon a dormant 
judgment. The language used by Judge Cons, in illustra-. 
ting the views of this court, is so apposite to our present 
subject of inquiry that it may profitably be reproduced, 
He said: “Section 29 of Herman on Executious—an au- 
thority cited by counsel for defendant in error—is devoted 
to the discussion of the validity of executions on dormant 
judgments. I quote from the text: ‘The consequences of 
issuing an execution after a year and a day are the same as 
the consequences of a premature issue. The writ is voida-. 
ble, but not void. The defendant may take proceedings to 
have it set aside. If he interposes no objection to the ir- 
regularity, others cannot do so for him. Even he cannot 
attack it collaterally, and a levy and sale made under it are- 
sufficient to transfer his title.’ To this the author cites 
twenty-nine American and English cases. Most of these I 
have examined, and found to fully sustain the text.” 

The views above expressed meet our approval, and this. 
conclusion dispenses with the necessity of examining other 
questions urged. The judgment of the district court is 


AFFIRMED, 
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Witiiam A. WooDWARD, APPELLANT, V. WILLIAM A. 
PIKE ET AL., APPELLEES. 


FILED FEBRUARY 6, 1895. No. 6391. 


Judgment: INJUNCTION To RESTRAIN COLLECTION: GROUNDS. 
A court of equity will not enjoin the enforcement of a judgment 
at law unless it appears that plaintiff had at the time of the ren- 
dition of such judgment a valid defense, and, if the relief prayed 
could have been affurded upon due application under section 
602, Code Civil Procedure, relating to new trials, it must, in ad- 
dition, be satisfactorily shown that by reason of fraud or circum- 
stances beyond the control of plaintiff he has been prevented 
from availing himself of the provisions of the aforesaid section. 


AppraL from the district court of Lancaster county. 
Heard below before Hatt, J. 


Ricketts & Wilson, for appellant. 
H, J. Whitmore, contra. 


Ryan, C. 


This action was brought by the appellant in the district 
court of Lancaster county for the purpose of enjoining the 
colle tion of a judgment previously rendered in suid court 
in another cause wherein appellee Pike had been plaintiff 
and appellant and Woodward had been defendant. The 
suit wherein the judgment complained of was rendered was 
commenced before a justice of the peace of Lancaster 
county. From a judgment of date July 6, 1892, in favor 
of Woodward, Pike appealed to the district court aforesaid, 
and on August 4, immediately following, filed his trans- 
cript therein. As this was within thirty days from the 
rendition of judgment the jurisdiction of the court last 
named duly attached. ‘The appellant Pike did not within 
twenty days thereafter, as required by statute, file a peti- 
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tion; indeed this petition was not filed until September 22, 
1892. After having filed his petition, by leave of court, 
plaintiff gave no notice thereof to defendant, but on De- 
cember 23, 1892, took judgment against him by default. 
On January 26, thereafter, the defendant learned of the 
existence of said judgment and began this action to enjoin 
its collection. The practice sanctioned by this court prob- 
ably required that upon the filing of this petition out of 
time the defendant should have had some sort of notice 
thereof before judgment was entered against him. (Cockle 
Separator Co. v. Clark, 23 Neb., 702; Arnold v. Badger 
Lumber Co., 36 Neb., 841; Schultz v. Loomis, 40 Neb., 
152.) While the practice pursued was irregular, the court 
was not without jurisdiction. The provisions of section 
602 of the Code of Civil Procedure afforded ample means 
of redress for irregularities in proceedings, and for such 
unavoidable casualty or misfortune as had prevented a 
defense. There was no evidence offered in this case which 
even remotely indicated that the defendant had had no op- 
portunity of availing himself of the provisions of the sec- 
tion just referred to. There was charged in the petition in 
this case no such acts of omission or commission as would 
justify the assumption that fraud had been practiced in 
procuring the judgment assailed. The failure of the com- 
plainant to avail himself of the means clearly given him 
by statute for the redress of his alleged grievances, does 
not entitle him to ask that a court of equity in a purely 
collateral proceeding shall supply another remedy. (Young 
». Morgan, 13 Neb., 48; Gould v. Loughran, 19 Neb., 392; 
Proctor v. Pettitt, 25 Neb., 96; Lininger v. Glenn, 33 Neb., 
188; Petalka v. Fitle, 33 Neb., 756.) This action was 
therefore properly dismissed by the district court, and its 
judgment is 
AFFIRMED. 
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Mitton lL. TRESTER, APPELLANT, V. WILLIAM A. 
PIKE ET AL., APPELLEES. 


FILED FEBRUARY _6, 1895, No. 6049. 


& Creditor’s Bill; Huspaxp anp Wire: DisMissaL. In an ac- 
tion to subject to the paymentof her husband’s debts real property 
held by the wife, a finding sustained by sufficient evidence that 
the said property was wholly acquired by means legally and 
equitably belonging to the wife, justified the district court in 
dismissing the action in so far as said property was concerned. 


2 : : . In an action for the subjection of real 
property held by the wife to the payment of her husband’s 
debts, findings sustained by the evidence, that the purchase price 
of said property was iu part paid with the wife’s own means, 
that there was failure of proof that the conveyance to the wife 
was for the purpose of defrauding creditors of her husband, and 
that said husband was ut the time of the trial the owner of 
property in the county wherein the said trial was progressing, 
fully justified the dismissal of plaintiff ’s action. 


APPEAL from the district court of Lancaster county. 
Heard below before Haut, J. 


Ricketls.& Wilson, for appellant, 
H. J. Whitmore, contra. 


Ryavy, C. 


Appellant, having obtained judgments against William 
A. Pike in the county court of Lancaster county, com- 
menced this action in the district court of said county to 
subject to the payment of said judgments certain real prop- 
erty in Germantown, Seward county, and also a certain lot 
in the city of Lincoln, of which property the ownership 
was in the wife of W. A. Pike. 

One question urged is as to the competency of oral evi- 
dence to show that the judgment defendant owned property 
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subject to execution in the face of a return by the sheriff 
nulla bona. The testimony on this point was elicited by 
appellant’s cross-examination, so that he has no proper 
standing to question its admissibility. Without passing 
upon the right of the appellant to subject in the Lancaster 
county district court real property situated in Seward 
county, it is needful only to say that the finding of the 
said district court that the property in Germantown was 
wholly acquired by means legally and equitably belonging 
to the wife was amply sustained by the evidence, and that, 
therefore, in any event it could not be subjected to the pay- 
ment of the debts of her husband. There was a finding 
that the Lincoln lot had been acquired by $200 of the 
means of Hannah M. Pike, in whose name the title was 
taken and that the remainder of its value was paid with the 
means of her husband, W. A. Pike. There was also a 
finding that the evidence failed to show that the property 
described in the petition was conveyed to Hannah M. Pike 
with intent to defraud the creditors of the defendant Will- 
iam A. Pike. A careful reading of all the evidence con- 
vinces us that this finding was correct. It was also fuund 
by the court that W. A. Pike, at the time of the trial, had 
property in Lancaster county in his own name. This 
finding was predicated upon the following question and ‘an- 
swer which are found in the cross-examination of defend- 
ant W. A. Pike: “Q. You never had any property of 
your own in Lincoln or in Nebraska? A. Yes,sir; I have. 
I have got it now. I will tell you where it is if you want 
to know.” ‘Fhe question was as to the existence of prop- 
erty in Nebraska and also as to property in Lincoln. 
Probably the court construed this as an inquiry as to the 
existence of property in Lincoln, and on that understand- 
ing of it made the finding which was made as to thie exist- 
ence of property in that city. So much might be implied 
by a single inflection or by the emphasis of a word that 
we cannot say that the finding in question was not sustained 
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by the evidence,—meager though it was. It must, there- 
fore, be accepted as sufficiently established by proof, first, 
that there was no evidence of an intent to defraud the cred- 
itors of W. A. Pike by the conveyance to his wife of the 
Lincoln property, and, second, that W. A. Pike was the 
owner of property in Lancaster county in his own name at 
the time it was attempted to subject to the payment of his 
debts the property held by his wife. The district court, 
upon the facts specially found, properly adjudged that 
there was no equity in the petition of plaintiff and there- 
upon dismissed his action. Its judgment is, therefore, 


AFFIRMED. 


Isaac H. StRaAwBRIDGE ET AL. V. W. G. Swan, 
FILED FEBRUARY 6, 1895. No. 6086. 


1. Real Estate Brokers: Commissions: EmpPLoyMent: In- 
STRUCTIONS. In an action to recover for services alleged to have 
been rendered hy plaintiff, a real estate agent in effecting an 
exchange of defendant’s property, the jury were properly in- 
structed that it.was incumbent upon plaintiff to show by a pre- 
ponderance of the evidence that defendant bad employed plaint- 
iff to act as his agent in the matter as to which compensation 
was claimed. 


2 : In an action of the character in- 
dicated the instruction that a man had the rigbt to sell or trade 
his own property, and that if defendant acted for himself in the 
matter and did not employ plaintiff as his agent to procure him 
a customer, plaintiff could not recover for the alleged services, 
held, correctly to state the law, in view of the issues and of the 


proofs thereunder. 


3. : DUAL EMPLOYMENT: COMMISSION. A real estate agent 
who has acted for both parties to an exchange of property can 
recover compensation only when his services have been limited 


to bringing together such parties as, without his interference, 
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have agreed upon au exchange of the property with refereuce to 
which such agent procured them to meet; and even this limited 
right to compensation does not exist as against a party who in 
advance did not know of and assent to the ageut’s dual employ- 
ment, Following Campbell v. Baxter, 41 Neb., 729. 


Error from the district court of Lancaster county. 
Tried below before Haut, J. 


Adams & Scott, for plaintiffs in error, cited: Butler ». 
Kennard, 23 Neb., 357; Anderson v. Coz, 16 Neb., 10; 
Lockwood v. Halsey, 41 Kan., 166. 


Leese & Starling, contra, cited: Sherwin v. O’ Connor, 24 
Neb., 603. 


Ryay, C. 


Plaintiffs in error, by their petition filed in the district 
court of Lancaster county, claimed a commission of $112.50 
for having, as real estate agents and brokers, effected an 
_ exchange of defendant’s real property. The answer was 
a denial of each averment of the petition, and as the issues 
thereby presented will be sufficiently apparent from the 
general discussion of the questions argued, a fuller descrip- 
tion of the pleadings isdeemed unnecessary. There was a 
verdict for the defendant, and the complaints of the plaint- 
iffs in error in this court are: First, of the requirement made 
by the second instruction, that the evidence should show 
that plaintiffs had been employed as defendant’s agent; and, 
second, because the court in its fifth instruction charged the 
jury that a man had the right to sell or trade his own prop- 
erty, and that if in making the trade the defendant acted 
for himself and did not employ plaintiffs as his agents to 
procure him a customer, the plaintiffs could not recover. 
It is possible that an attempt to condense the argument on 
these propositions might do it an injustice. We therefore 
quote from the brief on file the following language: “To tell 
the jury that they must find that the defendant employed the 
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plaintiffs to procure a customer is putting it too strong, and 
then to follow it by saying that if the defendant acted for 
himself in the matter, which could be understood by the 
jury in no other light than in the matter of the trade, or 
the actual making or consummating the trade, is certainly 
prejudicial to the plaintiffs’ cause of action. A real estate 
agent is entitled to the commission agreed upon for exchang- 
ing real estate placed in his hands if the terms of the ex- 
change are accepted by the owner, as the obligation to pay 
the commission then becomes fixed.” In the petition the 
right to compensation was dependent upon the averments 
“that on or about the 12th day of August, 1891, the 
defendant was the owner of certain real estate in Hamil- 
ton county, Nebraska, and that on or about said time he 
placed the same in the hands of the plaintiffs to sell or 
trade for him, and that on the 12th day of August, 1891, 
he signed and delivered to plaintiffs a memorandum in writ- 
ing of which the following is a copy: 

«<T, W. G. Swan, will give my equity in my farm in 
Hamilton county, Nebraska (mort. $1,200), for the fol- 
lowing property: House and lot 7, blk. B. & 8, Add., 
mort. $450; lot No. 8, B. & S. Add.; lot No. 6, blk. No. 
1, Madison Square; lots 1 and 2, blk. 39, G. M. B. Add. 
to University Place. 

“‘T accept the above proposition, Jand being as repre- 
rented, Cuas. RoBeRTSHAW. 

“«STRAWBRIDGE & CULBERTSON, (Agents). 

“Swan to have oat crop on land, giving Robertshaw my. 
interest in corn on said land, plaintiffs paying interest to. 
date. W. G. Swan.’ 

“‘Whereby he agreed that plaintiffs should sell and ex- 
change said property for him for the property in said writ- 
ing mentioned, and according to the terms of said writ- 
ing.” 

On the face of the contract above set out it would ap-. 
pear that in signing it Messrs. Strawbridge & Culbertson 
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assumed to act as the agents of Charles Robertshaw. The 
Janguage which followed the copy of the contract charges, 
however, that such was not the effect of the instrument, 
but that it amounted to an agreement on the part of Swan 
that plaintiffs should sell and exchange his property. If 
this was what was really done, this memorandum should 
have been left out of consideration, for it in terms was only 
a proposition made by Swan, and in no event could be 
given such a construction as to prove the agency of Straw- 
bridge & Culbertson. The averments of the petition as to 
the existence of plaintiff’s agency were not in any way ex- 
tended by the insertion of the written contract, nor did the 
construction of that instrument, which followed it, in any 
way mend the matter. As to the relationship of principal 
and agent between plaintiffs and defendant, there was then 
in the petition only the general averment that defendant 
“placed his real estate in the hands of plaintiffs to sell or trade 
for him.” In ordinary transactions the requirement that for 
services rendered as agent there should be shown either an 
antecedent employment or a subsequent ratification to entitle . 
to compensation would not be denied. In relation to 
transactions in real property, however, there seems in the 
minds of plaintiffs to exist some sort of a belief that no 
relation of agency need be shown, but that, instead, it is 
sufficient to allege that the property was placed in the 
hands of plaintiffs to sell or trade for the defendant. In 
the proofs, too, it is assumed that no employment as 
agents need be shown, as will be illustrated by the testi- 
mony of G. J. Culbertson, one of the plaintiffs. His evi- 
dence was that he first saw the defendant in the real estate 
office of Mr. Funk; that while witness was in said office 
the defendant came in and said, “T have some land I would 
like to exchange ;” that witness answered, “This is Funk’s 
office, and I do not wish to transact any business here, and 
if you wish to have me transact your business come to my 
office. * * ™* Swan came to my office, and he listed 


Vou. 43] JANUARY TERM, 1895. | 785 


Strawbridge v. Swan. 


this property with me.” This process of listing was thus 
‘described by this witness: “ He came in and gave me the 
description of the 160 acres of land he had in Hamilton 
-county, not far from Trumbull, and stated the conditions. 
He said there were 120 acres under cultivation, and he said 
‘it was in oats and corn. There was a twelve hundred dollar 
mortgage against it, aud he would like to exchange it for 
some city property.” Having described in the above terms 
the listing of defendant’s property, this witness detailed 
the efforts he then made to effect an exchange of the 
“listed”? property for some real property owned ‘by a Mr. 
McLennan, which witness “lad” on P strect. Mr. Swan 
offered to trade some Harlan county Jand and some per- 
sonal property which he owned for McI.ennan’s property. 
‘This witness thought it would be useless to submit this 
proposition to McLennan, but finally he did so, and Me- 
Lennan refused it. Afterwards this witness saw Mr, 
Robertshaw and told him about the Hamilton county farm, 
and after Mr. Swan had been shown the property of Mr. 
Robertshaw by witness he agreed to trade, and the memo- 
randum of agreement copied in plaintiffs’ petition was 
thereupon drawn up and signed. In his direct examina- 
tion this witness did not disclose that the property of Mr. 
Robertshaw had been listed with him before it was shown 
to Mr. Swan. In his cross-examination, however, he ad- 
mitted that he had the property of Robertshaw on his 
list for exchange for farm land; that he told Robertshaw 
about the Harlan county land, but Robertshaw did not 
want that land; that when witness told him about the 
Hamilton county land he said that possibly he could make 
a deal on that; that at the time of the exchange of Swan’s 
property witness was the agent of Robertshaw for the sale 
of his city property which was traded to Swan. 

It is apparent from this testimony of one of the plaintiffs. 
that there was properly presented by the proofs such a state 
of facts as justified an instruction as to the necessity of 

5k 
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showing employment of plaintiffs as defendant’s agent, as. 
well as one which recognized the right of the defendant to 
sell his own property. The attempt to avoid the obliga- 
tions, responsibilities, and disabilities of an agent, by dis-. 
claiming agency in name, was a matter of law properly met 
by the instructions given. The very mysterious process of 
“listing” property was but a puerile attempt to create evi-. 
dence in favor of plaintiffs by entries made in their own 
records. To secure the necessary data for these entries the- 
defendant, who had merely stated in a real estate office- 
with which plaintiffs had no relations that he had some 
land he would like to exchange, was invited into the office: 
of plaintiffs, where a description of his property was taken 
by plaintiffs, and we assume it was listed in a book, al- 
though it does not appear clearly from the evidence that 
even a book was used. Throughout the entire transaction 
there was no act or word which would indicate to Swan. 
that by “listing” his property plaintiffs assumed the right 
to act as his agents. Indeed, the theory of plaintiffs seems. 
now to be that there existed no necessity for employment 
in that capacity, but that if plaintiffs made known the mere: 
fact that Mr. Swan was willing to exchange his Hamilton 
county farm, they were entitled to compensation, provided 
‘this information was imparted to one who afterwards by 
purchase or sale became the owner. This assumption seems 
to be somewhat based upon the fact that plaintiffs were. 
real estate agents and brokers, as in the petition they de- 
scribed themselves. It is too much, however, to assume- 
that their mere vocation entitled plaintiffs to dispense with. 
being employed before assuming the authority of agents. 
(Funk v. Latta, 43 Neb., 739.) The fact, doubtless well ad- 
vertised, that they were dealing in real estate, implied no 
more than that their services were offered: to such owners. 
of real property as chose to employ them. They could 
claim compensation only by virtue of some sort of agency 
and a mere listing of the property was not of itself suffi-- 
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cient for that purpose. If plaintiffs were entitled to com- 
pensation it was because they had rendered services as the 
agents of the defendant and the instructons were in accord 
with this proposition. In any event, under the evidence 
the plaintiffs were not entitled to recover, for they admit that 
in the transaction under consideration they were acting for 
both parties, and there is no pretense that this fact was known, 
muuch less assented to, by the defendant. The plaintiffs by 
their petition claimed compensation for selling, exchang- 
ing, and trading the farm of the defendant; the services 
were not limited merely to bringing together parties who 
between themselves agreed upon and consummated an ex- 
change of property. As we understand the law, a real! es- 
tate agent is entitled to compensation from both parties to an 
exchange of property, only when the services of such agent 
are limited to bringing together parties who, each having 
property for exchange, arrange between themselves the en- 
tire trade, and even this limited service of the agent will 
not entitle him to compensation unless affirmatively he 
shows that his employer, of whom compensation is claimed 
in advance, knew of and assented to the agent’s aforesaid 
dual employment. (Campbell v. Baxter, 41 Neb., 729; 
Ormes v. Dauchy, 45 N. Y. Sup. Ct., 85; Rowe v. Stevens, 
58 N. Y., 621; Rice v. Wood, 113 Mass., 133; Farnsworth 
v. Hemmer, 1 Allen [Mass.], 494; Rupp v. Sampson, 16 
Gray [Mass.], 398; Raisin v. Clark, 41 Md., 158; Bell v. 
McConnell, 37 O. St.,401.) The reasons for these stringent 
requirements are fully set forth and applied in the some- 
what analogous case of Jansen v. Williams, 36 Neb., 869. 
From the considerations stated it results that the judgment 
of the district court is 


AFFIRMED. 
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A@RICULTURAL Insurance CoMPANY OF WATERTOWN, 
New York, v. Jacop A. Morrow, 


FILED FEBRUARY 6, 1895. No. 5885. 


Insurance: MorTcaGr ON INSURED PROPERTY: WAIVER: In- 
STRUCTIONS. Where there were proofs which tended to show 
the existence of a mortgage on property when it was insured, 
and that there was such knowledge of the existence of such 
mortgage as tended to show a waiver of that condition of the 
policy which rendered its provisions void if there existed a mort- 
gage when spch policy issued, held erroneous for the district 
court, after summarizing what facts might be deemed a waiver 
of such existing mortyage, to state that, if these facts were es- 
tablished, the provision of the policy as to incumbrance was 
eliminated therefrom, when there had been proof of a mortgage 
having been piade after the policy had been issued, in respect to 
which mortgage the condition of the policy as to the forfeiture 
was by its terms just as applicable as to an existing mortgage. 


Error from the district court of Lancaster county. 
Tried below before Haut, J. 


Adams & Scott, for plaintiff in error, 
J. L. Caldwell and W. &. Hamilton, contra. 
Ryay, C. 


The defendant in error recovered a judgment against the 
plaintiff in error in the Lancaster county district court on 
accountof damages occasioned by fire to the insured house- 
hold goods and other personal property of the defendant 
in error. The policy was dated January 21, 1891, the fire 
was on May 20; following. The duly authorized agent of 
the insurance company was W. I. Fryar, who, by.an offer 
of fifteen per cent commission upon premiums, had in- 
duced L, Marshall to solicit insurance for him, and among 
other risks to securéthat of defendant in error. Among 
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other defenses urged was one which in this connection may 
readily be disposed of, and that defense was that part of the 
property for the damage of which a claim is made was 
never owned by the insured. There was a note given for 
a certain sum of money due on the purchase price of a 
piano, in which note it was stipulated that the ownership 
of the piano should be held by the payee until the full 
payment of said note. This note, however, was dated 
May 11, 1891, and no recovery was sought for damages in 
respect to the aforesaid piano. As was done in the district 
court, therefore, this musical instrument may now be dis- 
missed from consideration. 

Complaint is made that proof was permitted that with 
knowledge of the existence of a chattel mortgage the policy 
in question was issued by the agent of plaintiff in error. 
No assignment was made of this in the petition in error, 
and it therefore is entitled to no consideration. When this 
mortgage fell due the defendant in error was unable to pay 
the sum secured by it, and thereupon Mr. Marshall paid it, 
and for the amount paid took another mortgage on the 
property previously mortgaged as well as iusured. By 
answer the plaintiff in error had pleaded the conditions of 
the policy by virtue of which the existence of a mortgage 
at the time the policy was issued, or the making of a mort- 
gage subsequently, without the consent of the insurer, 
avoided the liability of plaintiff in error, and by averments 
had entitled itself upon corresponding proofs to a release 
from liability by reason of the existence of a mortgage 
thereon when the property was insured and also by reason 
of a mortgage subsequently made on the same property. 
The relation of these mortgages to each other, in the light 
of the evidence, has already been stated. The effect of a 
waiver as to the first was described to the jury in the fol- 
lowing instructions: 

“4, You are instructed that said provision in said policy 
is valid, binding on plaintiff, aud that a violation thereof by 


790 NEBRASKA REPORTS. [Vou. 43 


Agricultural Ina, Co. v. Morrow. 


plaintiff before loss is sufficient to avoid liability on defend- 
ant’s part under said policy for damages by fire to property 
insured thereunder, providing that said provision was at the 
time of said fire one of the conditions of said policy. In 
this connection you are instructed that if you find from the 
evidence that the witness Marshall, while acting as the 
agent of W. I. Fryar, the defendant’s agent at Lincoln, 
Nebraska, and while engaged in the business of soliciting 
fire insurance for defendant company, applied to plaintiff 
to insure his furniture in defendant company, and if you 
find from the evidence that the plaintiff then stated to said 
Marshall that his furniture was incumbered by chattel mort- 
gage, and if you find from the evidence that said Marshall 
so informed defendant’s agent, Fryar, at or prior to the 
time said policy was issued to the plaintiff, then, if you so 
find, said notice to defendant’s agent, Fryar, of such incum- 
brance was notice to defendant, and you are instructed that, 
if you so find, then defendant is’ in law held to have 
waived said condition, to have eliminated the same from 
the policy, and would, if you so find, constitute no defense 
to this action. 

“5, If you find from the evidence that witness Marshall 
received the $13 premium for the policy of insurance sued 
on by him soliciting from plaintiff, for defendant company, 
although said Marshall may not have signed said policy as 
agent, or if you find from the evidence that said Marshall 
directly or indirectly made or caused to be made on policy 
or contract of insurance sued on in this action, then you 
are instructed that the statute of this state, if you so find, 
makes said Marshall, to all intents and purposes, the agent 
of the defendant, and you are instructed that if you so find, 
then notice by plaintiff to said Marshall of such mortgage 
incumbrance on said property insured, made and given 
prior to the issuance of said policy, is notice to defendant, 
and if you so find, then said provision as to incumbrance 
was eliminated from said policy,-and would constitute no 
defense to this action.” 
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In the fourth instruction quoted it might with much - 
plausibility be urged that the expression, “then defendant 
‘is in law held to have waived said condition, should be 
considered as but rejeated in the expression,” “to have 
eliminated the same from the policy,” which immediately 
follows, and that, therefore, the instruction amounted 
simply to a statement. that the issuing of a policy with 
knowledge by the agent of the insurer of the existence of 
a mortgage was a waiver of the right of the principal to 
insist on this defense. In the fifth instruction, however, 
the rule as to waiver of au existing mortgage by the is- 
-sue of a policy by an agent of the insurer having knowl- 
edge of the existence of such mortgage was distinctly 
stated, and this was followed by the general instruction 
that if the jury find these facts established by the evi- 
‘dence, “then said provision as to an incumbrance was 
‘eliminated from the policy, and would constitute-no de- 
fense to this action.” Amplification is not required to show 
that although the insurance company might waive the right 
to object to an existing mortgage, this would not of nec- 
essity “eliminate” this protective provision as against an-~ 
other mortgage subsequently made. For the error pointed 
out in respect to the effects of proof of a waiver of the 
provision as to a forfeiture on account of an existing mort- 
gage, the judgment of the district court is 


REVERSED. 


First Narionan Bank oF WyMoreE v. ABRAHAM 
L. MILuErR. 


FILED FEBRUARY 6, 1895. No. 4871. 


4. Bank Checks: REASONABLE TIME TO PRESENT: LIABILITY 
oF INDORSER. The evidence in this case examined, and held 
to show snch facts as discharged defendant in error from liabil- 
ity to the plaintiff in error as indorser of ordinary checks, 


792 NEBRASKA REPORTS. [Vou 43: 


First Nat. Bank of Wymore y. Miller. 


The decision in First Nut. Bank of Wy-. 
more v. Miller, 37 Neb., 500, adhered io. 


REHEARING of case reported in 37 Neb., 500. 


A. D. MeCandless, Marquett, Deweese & Hall, and Sam-- 
uel J. Tuttle, for plaintiff in error. 


Griggs, Rinaker & Bibb and T. F. Burke, contra. 


Ryay, C, 


In this action there has already been filed an opinion,. 
which was reported in 37 Neb., 500. A rehearing was. 
granted, and on another argument the case has been again 
submitted for our consideration. In the opinion above re- 
ferred to there is to be found a correct statement of the. 
facts involved, so that another summary of them would be 
but a needless repetition. 

The plaintiff in error now insists that the checks were 
received by it after banking hours of May 31, 1890, and 
that, therefore, as the day named was Saturday, there was. 
no requirement that the checks should be forwarded earlier 
than the Monday following. The testimony of the defend- 
ant in error was that he indorsed the checks about half- 
past three o’clock in the afternoon, that of the cashier of 
plaintiff in error was that the indorsement was made about. 
4 o’clock. It does not appear from the evidence just what 
was the hour at which the bank closed. Before the pay- 
ments out of the proceeds of the checks were made it ap- 
pears that the bank had closed for general business, although 
for the accommodation of the defendant in error in this 
particular matter it still remained open. This, however,. 
is not of the importance which plaintiff in error would 
attach to it, for the rule is, as was originally announced in 
this case, that to charge an indorser of an ordinary check 
it must be presented with all due dispatch and diligence 
consistent with the transaction of other commercial busi- 
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ness, and whether or not such diligence has been used must 
be determined from the facts of each particular case. On 
the trial there was introduccd in evidence a stipulation in 
which it was expressly admitted “that the United States. 
mails for the city of Cortland, Gage county, Nebraska, 
close at the post-office of the city of Wymore at 6 and 8 
o’clock P. M. of each day, and that in due course of mail 
the first would reach Cortland by 9 o’clock of the same 
day, and the second by 10 o’clock A. M. of the next day, 
which was the fact upon the 31st day of May, 1890, and 
ever since has been.” If on the day the checks were in- 
dorsed to plaintiff in error they had been mailed within 
two or three hours after indorsement they would have 
reached Cortland either at 9 o’clock the same evening or 
at 10 o’clock of Monday at farthest. Perhaps such dis- 
patch as this should not be exacted in every case; certainly 
there is perceivable no reason for requiring it in this. If 
the checks had been forwarded on Monday they could have 
been presented for payment as early as on Tuesday. If 
there had been any funds to pay the checks on Tuesday, 
upon their presentation plaintiff in error could with justice 
insist that it had used due diligence in forwarding the 
checks to Cortland for payment. As it is, however, the 
checks were sent by such a circuitous route that although 
they were forwarded on the evening train of Saturday of 
May 3lst they did not reach Cortland until Thursday of 
the week following. If these checks had not been mailed 
until Monday, which plaintiff in error contends was the 
earliest date required, they would not have reached Cortland 
via St. Joseph, Missouri, and Omaha, Nebraska, sooner than 
Saturday, allowing for that purpose the same length of time 
which was actually consumed in making the only trip of 
the kind of which we have any record. Thus, if plaintiff 
in error is correct, there should be allowed for the trans- 
mission of two checks a distance of twenty-seven miles as 
a matter of right almost an entire week and that, too, when 
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it is stipulated that over this intervening space two railway 
trains each day carried mail direct from Wymore to Cort- 
land. 

It is unnecessary to attempt by arbitrary rule to define 
just what time should be given for the presentation of an 
ordinary check under all circumstances, For the pur- 
poses of this particular case it is sufficient to say that the 
district court did not err in assuming, as in view of its gen- 
eral conclusions it must have done, that, in forwarding the 
checks by the circuitous route adopted, the plaintiff in error 
was guilty of negligence. It is not required that our views 
of the law heretofore expressed in this case should be re- 
stated. It will answer every purpose to say that a full ex- 
amination of the record, and due consideration of the argu- 
mentsof counsel, convince us that the rules announced were 
correctly stated and happily applied. If reassurance was 
necessary, it would be found in the fact that the supreme 
court of Wisconsin, in Gifford v. Hardell, a very similar 
case to this, reported-in 60 N. W. Rep., on page 1064, has 
approved our former opinion. The judgment of the dis- 
trict court is 

AFFIRMED. 


GorrLieB BANTLEY, APPELLANT, V. LortnpDA FINNEY 
ET Au, APPELLEES. 


FILED FEBRUARY 6, 1895. No. 5877. 


1. Affidavits: Jurnat: SERVICE BY PUBLICATION: PAROL EvI- 
* DENCE. In the district court of Lancaster county, in 1882, one 
McWilliams recovered against one Bantley a decree for the spe- 

cific performance of a contract for the sale of certain real estate. 
Bantley was @ non-resident of the state, and the only service had 

upon him was hy publication. Bantley did not comply with the . 
decree, aud McWilliams deposited with the clerk the cousidera- 


a 
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tion the court found he was to pay Bantley for the land, took 
possession thereof, and afterwards conveyed it hy warranty deed 
toone Finney. The affidavit on which the service by publicae 
tion was based was made and signed by Webster, McWill- 
jams’ counsel, and duly filed; but such affidavit had attached 
thereto no jurat or certificate of an officer authorized to admin- 
ister oaths certifying that Webster had in fact sworn to the affi- 
-davit. In 1891 Bantley brought an action against Finney to 
recover said real estate, alleging in his petition that Finney’s 
claim thereto was based on the decree in McWilliams against 
Bantley; that the only service on him in said action was by 
publication; that the affidavit on which said constructive service 
was based was not sworn to, and that therefore the court had no 
jurisdiction over him, and its decree was void. Held, (1) That 
the jurat or certificate of an officer attached to an affidavit is no 
part of the affidavit itself; (2) that such jurat or certificate, if 
the officer making it had authority to administer oaths, enables 
such affidavit to be read in evidence as the oath of the party 
whom such officer certifies made such oath; (3) that the afiidavit 
made by Webster did not lose its vitality because of the omis- 
sion of the clerk to attach thereto his jurat certifying that Web- 
ster had in fact taken said oath; ‘(4) that it was competent for 
Finney to show by parol that Webster did in fact swear to the 
affidavit which he filed in the case of McWilliams v. Bantley at 
the time of filing such affidavit; (5) that such parol evidence did 
not tend to vary or contradict the record in the case of McWill- 
iams v. Bantley, but to support it; (6) that whether Webster 
swore to such affidavit at the time he made and filed it wasa. 
question of fact, aud might be proved as any other fact, by any 
competent obtainable evidence. 


2. An affidavit is simply a declaration on oath, in writing, 
sworn to by a party before some person who has authority under 
the law to administer oaths. 

3. : SERVICE BY PUBLICATION. The essentials of the affida- 


vit required by section 78 of the Code of Civil Procedure, in order 
that a valid service by publication may be based thereon, are 
that the affidavit must be in writing, filed in the case where made, 
and sworn to. 


APPEAL from the district court of Lancaster county. 
Heard below before FiExD, J. 


The facts are stated by the commissioner. 
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Henry E. Lewis, Albert Watkins, and Dawes, Coffroth & 
Ounningham, for appellant: 


The affidavit for service by publication is jurisdictional, 
and must be authenticated by the certificate of a competent 
officer. (Atkins v, Atkins, 9 Neb.,191; Frazier v. Miles, 10 
Neb., 113; Blair v, West Point Mfg. Co., 7 Neb., 147; Con- 
solidated Statutes, secs. 4887, 4891, 4904.) 

Courts require a strict compliance governing notice by 
publication. (Wade, Notice, sec. 1030; Schell v. Leland, 45 
Mo., 289; Bardsley v. Hines, 33 Ya.. 158; Merrill v. Mont- 
gomery, 25 Mich., 73; Brisbane v. Peabody, 8 How. Pr. 
[N.Y.],109; Hallett v. Righters, 13 How. Pr. [N. Y.], 43; 
Kendall v. Washburn, 14 How. Pr. [N. Y.], 380; Balch v. 
Shaw, 7 Cush. [Mass.], 282; Gréenvault o. Farmers & Me- 
chanics Bank, 2 Doug. [Mich.], 498.) 

An affidavit is an oath, in writing, by the party deposing, 
sworn. before and attested by him who hath authority to 
administer the same. (1 Bacon, Abridgment, 121; Watt ». 
Carnes, 4 Heisk. [Tenn.], 532; Shelton v. Berry, 19 Tex., 
155.) 


Webster, Roge & Fisherdick, contra: 


The jurat is no part of the affidavit, but only the prima 
Jacie and competent evidence that it is the affidavit of the 
person by whom it purports to have been made. (Hitsman 
v. Garrard, 16 N. J. Law, 124.) 

The affidavit, good in form and actually subscribed and 
actually sworn to, filed before publication was made, is good 
for purpose of vesting jurisdiction in the original case; and, 
in the absence of the jurat, parol proof that the affiant 
swore to the affidavit is competent. (Kruse v. Wilson, 79 
Tll., 233; Pottsville v. Curry, 32 Pa. St., 444; Cusich’s Elec- 
tion Case, 136 Pa. St., 477; Cook v. Jenkins, 30 Ta., 452; 
Hitsman v. Garrard, 16 N. J. Law, 124; Booth v. Rees, 26 
l., 45; English v, Wall, 12 Rob. [La.], 132.) 
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Raa@ay, C. 


On the 25th day of April, 1882, Gottlieb Bantley was 
the owner of the southeast quarter of section 24, in town- 
ship 10 north, and range 7 east of the 6th P. M., in Lan- 
caster county, Nebraska. On the 19th day of July, 1882, 
one Richard C. McWilliams brought a suit in equity in 
the district court of Lancaster county against said Bant- 
ley, the petition in which alleged, in substance, Bantley’s 
ownership of said real estate on said 25th of April, and 
that on said day Bantley had agreed, in writing, to sell 
and convey to him, McWilliams, said real estate on certain 
terms and conditions, with all of which McWilliams on 
his part had complied; and the petition prayed for a de- 
cree of the court to compel Bantley to specifically perform 
his contract of sale. Bantley was a non-resident of the 
state of Nebraska, was not present in said state, but re- 
sided in and was a citizen of the state of Pennsylvania, 
The only service had upon Bantley in said suit was service 
by publication, as provided for by sections 77, 78, 79, and 
80 of the Code of Civil Procedure. Bantley made no ap- 
pearance in the action, either personally or by counsel, and 
on the 21st of October, 1882, his default was entered by the 
district court of Lancaster county and. a decree rendered 
ordering and directing him to convey the above described 
premises to McWilliams, and that in default of such con- 
veyance the decree should have the effect of a deed. - Bant- 
ley did not comply with the decree of the court, and Mc- 
Williams, in compliance with the decree, deposited with 
the clerk of the court the cousidcration which the decree 
found McWilliams was to pay Bantley for the land, 
and thereupon iook possession of the real estate and after- 
wards conveyed it by warranty deed to one Lorinda 
Finney. On the 21st day of February, 1891, Bantley 
brought this suit in equity in the district court of Lancaster 
county against said Finney, alleging that Finney claimed an 
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interest in said real estate by virtue of the decree, already 
mentioned, rendered in the case of McWilliams v. Bantley. 
The prayer of Bantley’s petition in this case was that the 
decree in McWilliams v. Bantley might be adjudged void, 
that the possession of said real estate might be delivered 
to him, and for an accounting of the rents and profits of 
said real estate. The district court found the issues against 
Bantley and rendered a decree dismissing his case, from 
which he has appealed. 

Section 78 of the Code provides that before service can 
be made by publication an affidavit must be filed that sery- 
ice of a summons cannot be made within this state on the 
defendant or defendants to be served by publication, and 
that the case is one of those mentioned in section 77 of the 
Code of Civil Procedure; and when such affidavit is filed, 
the party may proceed to make service by publication. In 
the suit of McWilliams v. Bantley the petition, as already 
stated, was filed with the clerk of the district court of Lan- 
caster county on the 19th day of July, 1882. On the same 
date there was filed in the office of said clerk of said court 
in said suit of McWilliams v. Bantley a paper in words 
and figures as follows: 

“In the District Court of Lancaster County, Nebraska, 


“RicHagD C, McWILLIAMS, PLAINTIFF, 
v. Affidavit. 
Gorriies BaNTLEY, DEFENDANT. 


“SravTe oF NEBRASKA, 
Lancasrer County. 
“Joseph R. Webster, being first duly sworn, on his oath 

says: I am the attorney of record of Richard C. MeWill- 

iams, plaintiff in the above entitled cause. On the 19th 
day of July, A. D. 1882, he filed a petition in the district 
court of Lancaster county against Gottlieb Bantley, the ob- 
ject and prayer of which is to enforce the specific perform- 
ance of a written contract for the sale of certain premises 
described as the southeast quarter of section 24, township 


> SS. 
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10 north, of range 7 east, of sixth principal meridian, made 
and entered into by and between the said defendant as 
vendor by J. P. Walton,his agent duly authorized in writ- 
ing, and this plaintiff as vendee, on or about the 15th day 
of June, A. D. 1882, for sale of said premises at the price 
of $2,400, exclusive of agent’s commissions, $800 payable 
in hand, $5334 on or before two years, and two like sums 
on or before three and four years, respectively, with inter- 
est at the rate of seven per cent per annum, to be secured 
by mortgage on said premises, and said plaintiff is absent 
from the county of Lancaster, and affiant makes this affi- 
davit in his behalf for that reason. Said defendant is a 
non-resident and resides at Jolinstown, in the state of Penn- 
sylvania, and is absent from the state of Nebraska, and 
service of summons cannot be made within the state on 
him, wherefore the plaintiff prays for service by publica- 


tion. J. R. WEBsTER. 
“Signed in my presence and sworn to before me July, 
1882. , Notary Public.” 


Indorsed: “Dist. Ct, Lancaster. Richard C. McWill- 
iams v. Gottlieb Bantley. Affidavit for Publication. Filed 
July 19, 1882 A. D. A.D. Burr, D.C. Clerk. J. R. 
Webster for PIff.” 

This affidavit or paper contained all the averments of 
fact necessary to authorize McWilliams to make service 
upon Bantley by publication, and to give the court jurisdic- 
tion of Bantley if such service by publication should be 
made and proved as provided by sections 79 and 80 of the 
Code of Civil Procedure. There is no contention here that 
the averments in the paper or affidavit were not sufficient 
both as to substance and form, nor that the publication 
made and proved in pursuance of such paper or affidavit 
did not in all respects conform to the statute. But it will 
be observed that the affidavit or paper, though duly entitled 
in the case of McWilliams v. Bantley, though it has a 
_ proper venue, though it is entitled an affidavit and purports © 


800 NEBRASKA REPORTS. [Vou. 43 


Bantley v. Finney. 


to be an oath made by J. R. Webster, the counsel of Mc- 
Williams, signed by Webster and duly filed in the case by 
the clerk of the court, has attached to it no jurat or certifi- 
cate of the clerk or any other officer authorized to admin- 
_ister oaths that such paper or affidavit was sworn to by said 
Webster before such officer. 
’ The argument of the appellant is that until the affidavit 
required by section 78 of the Code of Civil Procedure was 
made and filed in the case of Mc Williams v. Bantley, the 
court could acquire no jurisdiction over Bantley by service 
by publication. There can be no question as to the cor- 
rectness of thisargument. The court’s jurisdiction in that 
ease over Bantley depended upon service by publication 
first having been made and proved as provided by sections 
79 and 80 of the Code of Civil Procedure, and the notice 
for its validity depended upon an affidavit made and filed 
as provided by said section 78. The appellant further 
contends that because the affidavit filed by Webster in 
McWilliams v. Bantley has not attached thereto the jurat or 
certificate of some officer authorized to administer oaths 
certifying that Webster signed and swore to the said affi- 
davit, that therefore such paper is not an affidavit within 
the meaning of said section 78; consequently, that the 
service by publication was invalid, that the court acquired 
no jurisdiction of Bantley; and that its decree was a nullity. 
On the trial of this case in the district court Finney was 
permitted to prove by the oral testimony of Webster, Mc- 
Williams’ counsel in the suit against Bautley, and by one 
Burr, who was the clerk of the court on the 19th day of 
July, 1882, that the affidavit filed in the case of MeWill- 
iams against Bantley on said date was in fact sworn to on 
said date by said Webster before said clerk, and that the 
latter, through an oversight, neglected to attach his certifi- 
cate or jurat to such paper to the effect that Webster had 
in fact sworn to it, The argument of the appellant is 
that such testimony was incompetent; that the record 
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in McWilliams v. Bantley must speak for itself; and that 
the decree in that case must stand or fall on the record as 
it exists. 

An analysis of the case before us then brings us face to 
face with this question: Was it competent in this case for 
Finney to show by parol that the affidavit for constructive 
service filed in the case of McWilliams v. Bantley was 
sworn to by Webster, the party who made and signed sucli 
affidavit before the clerk of the court? The evidence of 
Webster and Burr that the former did swear to the affi- 
davit signed by him is sufficient to support the finding of 
the district court that Webster did in fact swear to the 
affidavit he filed if the evidence was competent. “An affi- 
davit is a written declaration under oath made without no- 
tice to the adverse party.’”’ (Code of Civil Procedure, sec. 
367.) In Harris v. Lester, 80 Ill, 307, it is said: “An 
affidavit is simply a declaration, on oath, in writing, sworn 
to by a party before some person who has authority under 
the law to administer oaths. It does not depend on the 
fact whether it is entitled in any cause or in any particular 
way. Without any caption whatever, it is nevertheless an 
affidavit.” In Bates v. Robinson, 8 Ia., 318, a party had 
made an affidavit, sworn to it before an officer authorized 
to administer oaths, but had not signed the affidavit. The 
officer administering the oath had attached his jurat or cer- 
tificate to the affidavit that the party had sworn to it, and 
the court held that the affidavit was good; that it was 
not necessary to the making of a good affidavit that the 
party making it should sign it. In Shelton v. Berry, 19 
Tex., 154, an affidavit is thus defined; “An affidavit is, 
originally, a voluntary oath taken before an officer. In 
practice it is an oath or affirmation, reduced to writing, and 
sworn or affirmed before some officer who has authority 
to administer it, and by whom it is certified. It is not 
necessary that it should be signed by the affiant.” In 
Hitsman v. Garrard, 16 N. J. Law, 124, it is said that 

55 
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an affidavit need not be signed by the affiant unless such 
signature is required by some statute or rule of court. A 
contrary rule was announced in Hargadine v. Van Horn, 
72 Mo., 370, but by a divided court. The argument of the- 
appellant that no affidavit for service by publication was 
filed in the case of McWilliams v. Bantley because what. 
purported to be such affidavit in said case had attached 
thereto no jurat or certificate of an officer authorized to- 
administer oaths that Webster in fact signed and swore to 
the statement in the affidavit, we think, cannot be sus- 
tained. The paper assailed as not being an affidavit was 
in writing, it was signed, and it was filed. Section 78 of 
the Code of Civil Procedure does not expressly require 
such an affidavit to be signed; but a fair construction of 
the section requires such affidavit to be in writing. The- 
question here then is not whether Webster made an affi- 
davit, whether it was in writing, whether it was filed, nor 
whether it was signed by him; but the question is, did he: 
swear to that affidavit? If he swore to it, then it in all 
respects complied with the statute. The service by publica-. 
tion based thereon was proper, and the court had jurisdic- 
tion. : 
Is the fact that the affidavit made and filed by Webster- 
has attached thereto no jurat or certificate of an officer au- 
thorized to administer oaths, certifying that Webster in. 
fact swore to the statement written in the affidavit, con- 
clusive proof that Webster‘did not swear to the affidavit or 
the facts stated therein? We think not. If such affidavit 
contained the jurat or certificate of the clerk of the court,. 
such certificate or jurat would be prima facie evidence that 
Webster had sworn to the oath or affidavit signed by him. 
The jurat or certificate is no part of the oath or affidavit,. 
but is simply evidence that the oath was made or the affi- . 
davit was sworn to. It is like the acknowledgment of a 
deed, which is no part of the deed itself, but authorizes the 
deed to be recorded and read in evidence without proving 
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the signatures to the deed; and so here the jurat or certifi- 
cate attached to an affidavit, if the officer making such jurat 
or certificate had authority to administer oaths, enables such 
affidavit to be read in evidence as the oath of the party 
whom the officer certifies made such oath. (Ladow v. Groom, 
1 Denio [N. Y.], 429; Hitsman v. Garrard, 16 N. J. Law, 
124; Morris v. State, 2 Tex. App. Ct., 503.) Bantley’s 
case against Finney is based upon the allegation in his pe- 
tition that the affidavit filed for service by publication in 
the case of McWilliams v. Bantley was not sworn to. This 
allegation was denied by Finney in his answer herein, and 
hence we have the issue of fact, did Webster swear to the 
affidavit which he filed in the suit of McWilliams v. Bant- 
ley? To show that such affidavit was not sworn to Bant- 
ley in the trial of this suit put in evidence the record of 
the case of McWilliams v. Bantley, and this record did not 
positively show that Webster swore to the affidavit filed 
for service by publication. Was the parol evidence of 
Webster and Burr that the former did swear to the affi- 
davit which he filed competent? We have not been referred 
to, nor have we been able to find, any case where the precise 
question has been argued and determined. 

Sears v. Dacey, 122 Mass., 388 was an action brought 
in Massachusetts on a judgment recovered in another state. 
The issue was whether the defeudaut was served with pro- 
cess in the state in which the judgment was rendered. He 
introduced evidence that at the time the process was served 
in the foreign state he was not in said state and had not 
been since that time. The court held that the plaintiff 
might introduce evidence to show that the defendant was 
in the foreign state at the time the record showed the pro- 
cess in that case was served on him. 

Cook v. Jenkins, 30 Ia., 452, was an action in ejectment. 
The defendants claimed title to the land under a judicial 
sale thereof based upon attachment proceedings. Cook’s 
contention was that the sale and the attachment proceedings 
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were void, as the only service upon him was by pnblication, 
he at the time being a non-resident of the state of Iowa, 
and that the affidavit made and filed to procure the issuance 
of the attachment against him or his property was never 
sworn to by the party instituting the attachment proceed- 
ings. This contention was based upon the fact that the 
affidavit in the attachment proceedings, although it con- 
tained the jurat or certificate of an officer authorized to ad- 
minister oaths, such jurat was not signed by such officer, 
and the court held that the contention was not sustained ; 
and that although the jurat to the affidavit was not signed 
by the officer administering the oath, yet it had been suffi- 
ciently shown by the evidence that the affidavit was in fact 
sworn to. To the same effect see Kruse v. Wilson, 79 IIl., 
233. This suit was also one in ejectment, the defendant 
claiming title to the land under judicial sale, based on 
attachment proceedings, the plaintiff claiming the attach- 
ment proceedings were void, because the affidavit was 
not sworn to. Breese, J., speaking for the court on this 
point, said: “On objection made inthe circuit court, on the 
trial of this ejectment, that the affidavit was not sworn to, 
and was therefore void, William A. Hemon was sworn, and 
he testified he signed the affidavit, and swore to it at the 
time, in the clerk’s office, before the deputy clerk. He was 
there to commence a suit in attachment, and swore to the 
affidavit for that purpose. He signed it there at the counter, 
at the same time that hesworetoit. * * * If anoath 
was administered, and by the proper officer, as it assuredly 
was, the law was satisfied, and the mere omission of the 
clerk to put his name to an act which was done throngh 
him as the instrument, should not prejudice an innocent 
party, who has done all he was required todo. Theclerk’s 
omission to write his name, where it should have been 
written, was not the fault or neglect of the affiant. He 
signed and swore to the affidavit. The clerk filed it,” etc. 
See, also, Tallman v. Ely, 6 Wis., 242, where it is said: 
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“Where there is a vagueness in a record upon the ques- 
tion of the appearance of a party defendant, parol proof of 
the appearance, as a fact, is competent. Such evidence does 
not tend to vary or contradict the record but to support it.” 
(See, also, Jamison v. Weaver, 51 N. W. Rep. [Ia.], 65.) 
The oath or affidavit made by Webster did not lose its 
vitality because of the omission of the clerk to certify then 
and there that Webster had taken this oath. If the clerk 
had attached his jurat to this affidavit made by Webster, 
then the affidavit, for all purposes and in all places, would 
have been prima facie evidence at least that Webster had 
made the oath, that is, that he was sworn by the clerk to the 
truth of the facts set forth in the affidavit. Whether 
Webster swore to this affidavit was made an issue—and the 
cardinal issue—in thecase. It was a question of fact; and 
why should not it be proved, as any other fact, by any com- 
petent obtainable evidence? The evidence did not contra- 
dict the record in the case of McWilliams v. Bantley. 
That record did not affirmatively recite that Webster did 
not swear to the affidavit. It at least left that fact in 
doubt. If one by a suit in equity should seek to have a 
personal judgment rendered against him set aside upon the 
sole ground that he was never served with process in such 
case, and to prove that fact should put in evidence the 
record of the suit in which the judgment was rendered, 
from which it should appear that a summons had been is- 
sued directed to the defendant in the judgment and re- 
turned by the sheriff indorsed that on a certain day and at 
acertain place, he, the sheriff, had served said summons on 
said party therein mentioned, but the name of the sheriff 
should not be signed to such return, can it be doubted that 
it would be competent to show by parol by the sheriff that 
his failure to sigu his name on the summons was an over- 
sight, and that he did in fact serve the summons as therein 
directed and returned? We reach the conclusion, there- 
fore, that in this case parol evidence was competent to show 
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that Webster did swear to the affidavit which he filed in 
the case of McWilliams v. Bantley, although such affidavit 
had attached thereto no jurat of an officer authorized to 
administer oaths certifying that Webster had in fact sworn 
to such affidavit. It follows from this that the decree as- 
sailed in this case was not void, but that the court pro- 
nouncing it had jurisdiction both of the subject-matter of 
the action and of the defendant therein. 

Mr. Bantley in his petition filed in this case alleged that 
the decree in McWilliams v. Bantley was fraudulently ob- 
tained, in that McWilliams was not the real party in inter- 
est, but “ was the fraudulent conduit for J. H. McMurtry.” 
On the trial in the district court there was considerable 
evidence introduced on the issue made by this allegation of 
Bantley’s petition and the answer of Finney thereto, 
This evidence was conflicting, and the district court found 
the issue against Bantley; and we cannot say that it came 
to an incorrect conclusion, The decree of the district 


court is 
AFFIRMED, 


Epear E. Harpin Et AL. v. JOSEPH SHEUEY ET AL. 
FILED FEBRUARY 6, 1895. No. 5442. 


Conspiracy: Evipence: Review. The case re-examined, and 
the former opinion in 40 Neb., 623, adhered to. 


REHEARING of case reported in 40 Neb., 623, 


L. M. Pemberton and F. B. Sheldon, for plaintiff in error 
Hardin. 


C. E. Bush and Griggs, Rinaker & Bibb, for plaintiff in 
error Buckley. 


Rickurds & Prout, J. E. Bush, and N. T. Gadd, contra. 
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Raaay, C. 


This is a rehearing of Hardin v. Sheuey, reported in 40 
Neb., 623. A sufficient statement of the facts in the case 
will be found in the reported opinion. The judgment of 
the district court was reversed as to the plaintiffs in error 
Hardin and Buckley, but affirmed as of course as to plaint- 
iff in error Kludas, as no brief or argument had been filed 
‘in this case on his behalf. We have again examined this 
record with all the care of which we are capable and have 
reached the following conclusions: 

1, That there is no evidence in the record to support the 
verdict of the jury against the plaintiffs in error Hardin 
and Buckley. 

2. Petition in error of Herman Kludas. We are unable 
to review the errors alleged to have been committed by the 
district court in the admission aud rejection of evidence on 
the trial, as Kludas, in his petition in error filed in this 
-court, has not specifically alleged and pointed out the rul- 
ings of the district court which he claims were erroneous. 
He assigns in his petition in error that the district court 
erred in giving and refusing certain instructions. We have 
examined all these instructions and have reached the con- 
clusion that the district court neither gave nor refused an 
instruction to the prejudice of Mr. Kludas. The evidence 
in the record as to the character of the transaction between 
Sheuey and Kludas is voluminous and conflicting, and _ 
although the reading of this evidence impresses us very 
‘strongly that the version which Mr. Kludas puts upon the 
transucticn between himself and Sheuey is the correct one, 
‘we are unable to say that the finding of the jury against 
Mr. Kiudas is not supported by sufficient competent evi- 
‘dence, © 

It follows that the judgment of the district court pro- 
mounced against L. M. Buckley and Edgar E. Hardin 
aust be and is reversed and the cause as to them is re- - 
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manded for further proceedings; and the judgment of the 
district court pronounced against Herman Kludas is af- 
firmed. 


JUDGMENT ACCORDINGLY. 


Pact H. Hoi Et AL. v. CHARLES E. BENNETT. 
FILED FEBRUARY 6, 1895. No. 6087, 


1 Principal and Agent: UnauTsorizepD ACT OF AGENT: 
RATIFICATION. A real estate agent leased bis principal’s prop- 
erty for the months of August and September and collected the- 
rents. He then negotiated a sale of his principal’s property and 
the deed was made and delivered September 14. The agent 
paid the rents in his hands to the purchaser of the property with- 
out his principal’s knowledge or consent. The principal accepted 
the proceeds of the sale without knowing the disposition the 
agent had made of the rents. Held, That the agent was liable. 
to the principal therefor. 


The unauthorized act of an agent when 
ratified by his principaleis as‘ binding as though the act had 

been within the scope of the agent’s authority; and the princi- 
pal, by accepting the benefits of an unauthorized act of his agent, 

may thereby ratify the act; but in order for the act of the prin- 
cipal in accepting the fruits of a transaction conducted by bis. 
agent to work a ratification of the agent’s act the principak 
must have accepted the avails of the transaction with knowledge 

of all the material facts. The existence of the knowledge of 
the unauthorized act and the intention to ratify it must concur 

in the mind of the principal in order to estop him. Henry & 
Coatsworth Co. v. Fisherdick, 37 Neb., 207, followed. 


Error from the district court of Lancaster county.. 
Tried below before Haut, J. 


Adams & Scott, for plaintiffs in error, cited: Rogers v, 
Empkie Hardware Co., 24 Neb., 653; Elwell v. Chamberlin, 
31 N. Y., 611; Aultman v. Reams, 9 Neb., 487. 
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S. L. Geisthardt, contra: 


A full knowledge of all material facts is an indispensable 
condition of ratification; otherwise the receipt and reten- 
tion ofthe benefits of an unauthorized act is no ratification 
of it. (Mechem, Agency, secs. 129, 148, and cases cited; 
Smith v. Tracy, 36 N. Y., 79; Bell v. Cunningham, 3 Pet. 
[U. S.], 69; Schutz v. Jordan, 32 Fed. Rep., 55; Bohart v. 
Oberne, 36 Kan., 291; Bryant v. Moore, 26 Me., 84; Bald- 
win v. Burrows, 47 N. Y., 199.) 


Raaay, C. 


Charles E. Bennett in the year 1891 owned a house and 
lot in thecity of Lincoln. In that year he employed Holm 
& Reed, real estate agents of said city, to lease said prop- 
erty for him, and at the same time authorized them to sell 
it. In June, 1891, they leased the property to Chancellor 
Canfield, of the State University, at $40 per month, who 
paid Holm & Reed the rent for said property for the 
months of August and September of said year. On the 
24th of July, 1891, Holm & Reed negotiated a sale of said 
real estate. They notified Mr. Bennett that they could sell 
the pro; erty for him so as to net him $5,000, and he there- 
upon authorized them to make the trade. Bennett exe- 
cuted and delivered his deed to the purchaser, a Mrs. Giser, 
on the 14th of September, 1891; and about the same time 
Holm & Reed accounted for and paid over to Bennett the 
purchase price of $5,000, but did not account for or pay 
over to him the rents received from Chaucellor Canfield for 
said property for the months of August and September. 
This suit was brought by Bennett in the district court of 
Lancaster county against Holm & Reed to recover said 
rents. Bennett had a verdict and judgment and Holm & 
Reed prosecute a petition in error to this court. 

1. It is assigned as error that the verdict is not supported 
by sufficient competent evidence, The evidence is undis- 
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puted that Holm & Reed were agents for Bennett for leas- 
ing and selling the property; that they leased it to Chan- 
cellor Canfield for the months of August and September, 
1891, and received the rents for those two mouths, amount- 
ing to $80, no part of which they have paid to Bennett. 
The contention of Holm & Reed is that at the time they 
sold the property to Mrs. Giser they agreed with her that 
she was to have not only the title to the property but the 
rents therefrom for the months of August and September. 
The jury found against Holm & Reed on this contention, 
and we think correctly so. A memorandum in writing of 
the contract of sale of the property between Mrs. Giser 
and Holm & Reed, of July 24, is in the record. This 
memorandum is silent as to the rents of the property. It 
further appears from the evidence that Holm & Reed were 
to, and did, receive from Mrs. Giser $5,150, but that Ben- 
nett had no knowledye of the fact that they were receiving 
more than $5,000. There is also evidence in the record 
which tends to show that after the trade was negotiated 
between Holm & Reed and Mrs. Giser the latter insisted 
that Holm & Reed should pay her the rents for the months 
of August and September, because there was a delay in the 
delivering to her of Bennett’s conveyance of the property ; 
and that Holm & Reed, in order that the trade might be 
consummated and they receive as commissions the $150 
Mrs. Giser was paying for the property more than Beunett 
was receiving, on the day of the delivering to her of Ben- 
nett’s deed paid her the $80 of rents in their hands belong- 
ing to Mr. Bennett. The evidence sustains the verdict. 

2. It is also assigned as error that the district court erred 
in refusing to give the jury the following instruction: “If 
you find from the evidence that the defendants were the 
agents of the plaintiff for the renting and selling of the 
property of the plaintiff, and that they sold the same for 
the plaintiff, and in making the sale agreed with the pur- 
chaser that she should have the rents from the time of the 
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sale, and that said rents were turned over to her in pur- 
suance of said agreement, and that the plaintiff has received 
the proceeds of said sale; and, with a knowledge of said 
agreement be!ween his agents and the purchaser, keeps and 
holds said purchase money, he thereby ratifies and adopts 
said agreement, although he did not know of it at the time 
it was made.” The court did not err in refusing to give 
this instruction, ‘The record contains no evidence that Ben- 
nett knew at the time he received from Holm & Reed the 
proceeds of the sale of his house and lot that they had 
agreed to, and had paid the August and September rents to 
Mrs. Giser. By this instruction the court was, in effect, 
requested to tell the jury that if Bennett received from his 
agents the proceeds of the sale of his real estate, and after- 
wards learned they had } aid over to Mrs. Giser the August 
and September rents, and he retained such purchase money, 
he thereby ratified the act of his agents in including in the 
sale the surrender of the August and September rents. 
The unauthorized act of an agent, when ratified by the 
‘principal, is as binding as though the act had been done 
within the scope of the agent’s authority, and the principal, 
by accepting the benefits of an unauthorized act of his 
agent, may thereby ratify the act; but in order for the act 
of the principal, in accepting the fruits of a transaction con- 
ducted by his agent, to work a ratification of the agent’s 
act, the principal must have accepted the avails of the trans- 
action with knowledge of all the material facts, In other 
words, the existence of the knowledge of the unauthorized 
act, and the intention to ratify it, must concur in the mind 
of the principal in order to estop him. (Henry & Coats- 
worth Co, v. Fisherdick, 37 Neb., 207; Vermont State Bap- 
tist Convention v. Ladd, 4 Atl. Rep. [Vt.], 634; Jackson 
v, Badger, 26 N. W. Rep. [Miun.], 908; IMeClelland v. 
Whiteley, 15 Fed. Rep., 322; Craighead v. Peterson, 72 
N. Y., 279.) To estop Bennett here on the ground that 
by accepting the proceeds of the sale of his real estate he 
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had ratified the act of his agents in paying over to Mrs. 
Giser the August and September rents, it must appear that 
Bennett, at the time he accepted the proceeds of the sale, 
knew that his ageuts had paid to Mrs. Giser those rents as 
a part of the trade, The fact that after Bennett had re- 
ceived the proceeds of the sale of his real estate he then 
learned that his agents had paid to Mrs, Giser the August 
and September rents, and his retention of the proceeds of 
the sale, do not estop him from claiming from his agents 
the rents. In order for the retention by him of the pro- 
ceeds of the sale, after learning the disposition which his 
agents had made of the rents, to estop him to claim them, 
he must have neglected, for an unreasonable length of time 
to repudiate their action in that respect. The evidence 
shows that he did not do this, but that very soon after he 
had received the proceeds of the sale of the real estate he 
called on his agents for an accounting of the rents for 
August and September; and the evidence ia the record, and 
all the evidence on the subject, not only tends to show that 
Bennett accepted the proceeds of the sale of his real estate 
without knowledge of the fact that his agents had paid the 
August and September rents to Mrs. Giser, but that when 
he did learn of such act of his agents he repudiated it. 
The judgment of the district court is 


AFFIRMED, 


iN 


CHARLES YOUNG ET AL. V. WILLIAM LANE ET AL. 
Fitep FesruaRy 5,1895. No. 7121. 


1, Constitutional Law: TaxaTIon. The constitution prohibits 
8 county board from levying taxes which in the aggregate exceed 
$1.50 per $10U valuation, unless authorized so to do by a vote of 
the people of the county, except for the payment of indebtedness 
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existing at the adoption of the present constitution. Inre House 
Roll No. 284, 31 Neb., 505, and State v. Weir, 33 Neb., 35, fol- 
lowed. 


2. Taxation. Section 17, chapter 82a, Compiled Statutes, 1893, con- 
strued to be permissive only. Accordingly, held, that where 
county authorities have levied taxes, to provide for the current 
expenses of a certain year, to the constitutional limit, the court 
has no authority to control the action and discretion of such 
county board aud compel it to reduce the amount of any levy 
made for county purposes and levy in lieu thereof a tax for the 
soldiers’ reliet fund. 


Supaisston of controversy to supreme court. There is 
a statement in the opinion. 


W. W. Holmes, for plaintiffs, 
J.J. Carlin, for defendants. 
No briefs filed. 


Ragan, C. 


This isa submission without action, under the provisions 
of section 567 of the Code of Civil Procedure, of a contro- 
versy between the members of the soldiers’ relief commis- 
sion of Rock county and the board of commissioners of said 
county, to determine whether said county board has au- 
thority to levy, in addition to a fifteen mill tax imposed by 
said county board for county purposes, a three-tenths of 
one mill tax for soldiers’ relief fund. From the agreed 
statement of facts it appears that the county commissioners 
of Rock county, on the 9th of January, 1894, made an esti- 
mate of the necessary expenses of the county for the current 
year, and the same was published as provided by law; that 
among the different items of expense so estimated and pub- 
lished was one for the sum of $200 for soldiers’ relief fund; 
that on the 12th of February, 1894, the soldiers’ relief com- 
mission of said county, in pursuance of the provisions of the 
statute, filed with the county clerk of said county a report 
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in writing, setting forth that the sum of $200 would be re- 
quired to be levied by the county board as a soldiers’ relief 
fund. Ob the last day of the session of the county com- 
missioners, sitting as a board of equalization for the year 
1894, said board made the following levies: General fund, 
nine mills; bridge fund, four mills; road fund, two mills; 
Brown county funding bond, one mill,—this last fund hay- 
ing been authorized by a vote of Brown county before the 
county of Rock was cut off therefrom. The total amount 
of the levy was $1.50 on the $100 valuation, excluding the 
one mil] bond fund. The county commissioners, at the time 
they made these levies, neglected and refused to make any 
levy for the soldiers’ relief fund. There are two questions 
presented in the case: 

1. Whether the county board is authorized and required 
to levy, in addition to the fifteen mill levy made to meet 
the current expenses of the county, a levy of three-tenths 
of one mill for the soldiers’ relief fund. Section 5, article 
9, of the constitution provides that county authorities shall 
never assess taxes the aggregate of which shall exceed $1.50 
per $100 valuation, except for the payment of an indebted- 
ness existing at the adoption of this constitution, unless au- 
thorized by a vote of the people of the county. The levy 
of three-tenths of a mill tax for the soldiers’ relief fund has 
not been authorized by a vote of the people, and is not for 
the purpose of paying an indebtedness existing at the adop- 
tion of the constitution; aud, therefore, the county author- 
ities of Rock county have no authority to make the levy, 
as-the levy made has already reached the constitutional 
limit. (In re House Roll No. 284, 31 Neb., 505; State o, 
Weir, 33 Neb., 35.) 

2. The second question presented by the record is whether 
the county authorities of Rock county are compelled to in- 
clude in the levies of taxes made for the year 1894 three- 
tenths of a mill for the soldiers’ relief fund. To do this, 
of course, some of the other levies would have to be re- 
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duced. Section 17, chapter 82a, Compiled Statutes, 1893, 
provides: “That the county boards of the several counties. 
of this state are hereby authorized to levy, in addition to 
the taxes now levied by law, a tax not exceeding three- 
tenths of one mill upon the taxable property of their re- 
spective counties, * * * forthe purpose of creating a 
fund for the relief and for funeral expenses of honorably 
discharged indigent Union soldiers, sailors, and marines,’ 
etc. The language of this statute is not mandatory, but 
permissive. If, inthe judgment of the county authorities, 
the exigencies of tle county are such that to provide for 
the current expenses of a certain year it is necessary to levy 
taxes to the constitutional limit, the court has no authority 
to control the action and discretion of the county board in 
that matter, and compel it to reduce the amount of a levy 
made for road, bridge, general, or other funds, and put in 
its place the soldiers’ relief fund. 


DISMISSED. 


Sansporn 8. Hews, APPELLANT, v. C. C. KENNEY EP 
AL., APPELLEES. 


FILED FEBRUARY 6, 1895. No. 6101. 


1. Trusts: TirLz To Wirk’s LanpD HELD BY HusBaNnp: CREDIT- 
ons’ Bint. In 1882.a husband purchased a lot in the city of 
Lincoln, in Lancaster county, with the money of his wife, for 
her, under an agreement between them that the title should be 
taken in her name. The deed, however, without the wife’s 
knowledge, was made to the husband and recorded. In 1884 
the wife iearned that the title to the lot was of record in her 
busband’s name and requested him to convey it to her according 
to their agreement. The husband then made and delivered di- 
rectly to the wife a deed for the lot. The husband was advised 
that this deed was invalid. It was never recorded, but lost or 
destroyed. In 1887 the husband and wife executed a deed of 
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the lot to one B., for the purpose of having him convey the title 
to the wife, which he then did. This deed the wife delivered to 
the husband for record, but he, without her knowledge, withheld 
it from the record, and it was lost. In 1889 B. executed and 
> delivered to the wife a deed for the lot to take the place of the 
deed made by him in 1887. Ta 1886, in Richardson county, one 
Hews recovered a jadgment against the husband, and in 1889 
caused a transcript of such judgment to be filed and docketed iu 
the office of the clerk of the district court of Lancaster county. 
The cause of action on which such judgment was based was not 
a credit which Hews had given the plaintiff on the faith of his 
being the owner of said lot. Ina suit by Hews to subject this 
lot to the payment of his judgment, held, (1) that the real estate 
was the property of the wife and held in trast for her by her 
husband; (2) that as Hews had extended no credit to the hus- 
band on the faith of the latter’s ownership of the lot, and had 
not been misled to his injury because the title to said lot was of 
record in the husband’s name, that it was not liable for his debis. 


2 Fraud. Under our statutes fraud isa question of fact and not 
of law. (Compiled Statutes, ch. 32, sec. 20.) 


3, Creditors’ Bill: Trusts: HussAND AND Wire: EsTopPEt. 
Cases have arisen in which courts of equity have made the prop- 
erty of the wife, the title to which was held in trust by the hus- 
band, liable for his debts; but these cases are not based upon 
the doctrine that the act of the wife in permitting the husband 
to carry in his own name and of record the title to her real es- 
tate, was a “fraud in law,” but upon the doctrine that the wife, 
by permitting ber husband to keep in his own name the title to 
her property, to hold it out to the world as his, to contract debts 
on the faith of his being the actual owner of the property, had 
estopped herself in equity against the husband’s creditors de~ 
ceived thereby, from claiming the property. 


4, Trusts: HussAnp AND WIFK: CreEprrors’ Bint. Where a 
hnsband uses the money of his wife in paying for land, the title 
to which he takes in his own name, a trust will arise in favor of 
the wife, which a court of equity will protect against the hus- 
band’s creditors, unless it is made to appear that such creditors 
gave the husband credit on the faith of his being the actual 
owner of the property of the wife, the title to which was in his 
name. 


AppeaL from the district court of Lancaster county. 
Heard below before Tissets, J. 
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The facts are stated by the commissioner. 


J. H. Broady, for appellant : 


There is no resulting trust, because to prove a resulting 
trust of the sort pleaded in the answer it must be shown 
by proof, absolutely clear and satisfactory, that the identi- 

-cal money can be traced into the land while it is the prop- 
erty of the wife. (Besson v. Hveland, 26 N. J. Eq., 468; 
Glover v. Alcott, 11 Mich., 470; Glidden v. Taylor, 16 O. 
St. 521; Humes v. Scruggs, 94 U. §., 22.) 

The conveyance of the land in question cannot be treated 
as a valid mortgage to secure a debt from the husband to 
the wife, but must be held a constructive fraud, at least, 
and void. (Wake v. Grifin, 9 Neb., 50; Roy v. McPher- 
son, 11 Neb., 197; Stevens v. Carson, 30 Neb., 544.) 


Marquett, Deweese & Hall, contra, in support of an ar- 
gument in favor of the contention that the case presents an 
example of a resulting trust, cited: Ross v. Hendrix, 15 
S. E. Rep. [N. Car.], 4; Union Nat. Bank v. Harrison, 
16 Neb., 635; Cresswell v, MeCaig, 11 Neb., 223; 1 Perry, 
‘Trusts [2d ed.], sec. 127; Fillman v. Divers, 31 Pa. St., 
429; Resor v. Resor, 9 Ind., 347. 


Ragan, C. 


On the 3d day of August, 1885, a cause of action ac- 
crued in favor of Sanborn S. Hews against one C. C. Ken- 
ney. On the 20th of October, 1886, Hews recovered 
a judgment against Kenney on said cause of action in the 
district court of Richardson county, and on the 4th day of 
May, 1889, a transcript of said judgment was duly filed 
and docketed in the office of the clerk of the district court 
of Lancaster county. On the 3d day of June, 1882, one 
D. B. Alexander and said C. C. Kenney entered into a con- 
tract in writing in and by which Alexander agreed to sell 
and convey to ‘Kenney, when certain payments should be 

56 
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made, the following described real estate, situate in said 
Lancaster county, to-wit: The east half of lot 10 of Little 
& Alexander’s subdivision of lot 63 of S. W. Little’s sub- 
division of the west half of the southwest quarter of sec- 
tion 24, in township 10 north, and range 6 east, of the 6th 
P.M. This contract was recorded in the office of the 
recorder of deeds of said Lancaster county on the 14th of 
June, 1882. On the 3d day of October, 1883, Alexander 
and his wife conveyed the said above described real estate 
to the said C. C. Kenney by warranty deed, which was 
filed and recorded in the office of the register of deeds of 
said Lancaster county on November 6, 1883, On the 9th 
day of May, 1887, C. C. Kenney and Carrie H. Kenney, 
his wife, by their warranty deed of that date conveyed said 
real estate to one Blitz G. Kenney, and this deed was filed 
and recorded in the office of the recorder of deeds of Lan- 
caster county on the 10th of May,1887. On the 24th day 
of June, 1889, said Blitz G. Kenney, by his warranty 
deed of that date, conveyed said premises to Mrs. Carrie 
H. Kenney, and this deed was filed aud recorded in the 
office of the register of deeds of Lancaster county on the 
27th of June, 1889. In May, 1890, said Hews brought 
this suit in the district court of Lancaster county against 
said C. C, Kenney, Carrie H. Kenney, his wife, and Blitz 
G. Kenney, the object of which suit, so far as the same is 
material here, was to have the conveyance of scid real 
estate made by C. C. Kenney and Carrie H. Kenney, his 
wife, to Blitz G. Kenney, and the conveyance made by 
Blitz G. Kenney to Mrs. Carrie H. Kenney, set aside and 
said’ real estate decreed to be the property of C. C. Kenney 
and liable for the judgment against him owned by said 
Hews. It was alleged by Hews in his petition that said 
property was in fact the property of C. C. Kenney and 
that said conveyances were made without consideration and 
for the fraudulent purpose of placing the property of the 
said C. C. Kenney out of the reach of his creditors. The 
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district court found that the real estate in controversy “ was 
purchased by the defendant Carrie H. Kenney in the year 
1882 and paid for by her own personal means, aud that 
subsequent to the purchase of said premises the said de- 
fendant Carrie H. Kenney cau-ed a building to be erected 
on said real estate which was paid for from her own per- 
sonal estate; that the defendant C. C. Kenney never at any 
time had any interest in or to said real estate * * * 
that the title to said real estate was taken and held in trust 
by said defendant C. C. Kenney for the use and benefit of 
the said defendant Carrie H. Kenney until the year 1887, 
when the same was conveyed by the said defendant C. C. 
Kenney to the defendant Carrie H. Kenney, his wife, 
through the defendant Blitz G. Kenney as trustee; and 
that the legal title to said real estate has been at all times 
since said date, and now is, in the said defendant Carrie H. 
Kenney,” and rendered a decree dismissing the case, and 
Hews has appealed. 

We shall not attempt to set out all or any considerable 
portion of the evidence given on the trial of this case 
in the district court. The appellant introduced evidence 
which tended to show that from the autumn of 1876 
until about the year 1883 the appellees, C. C. Kenney and 
Carrie H. Kenney, his wife, resided in Richardson county ; 
that C. C. Kenney was during that time the owner of a 
house and lot in Salem, in said county, and owned and con- 
ducted a drug business; that persons well acquainted with 
Kenney and his wife and more or less conversant with their 
financial affairs had no knowledge of any money or prop- 
erty owned by Mrs. Kenney during that time. The evidence 
in behalf of Mrs. Kenney tended to show that she was mar- 
ried to C. C. Kenney in the autumn of 1876; that she was 
the daughter of a Mr. Holt, who at that time and subse- 
quently was engaged in the banking business at Falls City, 
Nebraska; that at the time of her marriage her father 
gave her $1,000 in cash and within a few months there- 
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after $700 more in cash and some other property; that 
this money was entrusted by Mrs. Kenney to her husband 
to be invested and used for her benefit; that he used some 
of it in his business, and that he loaned some of it; that 
some time in the year 1882 she induced her husband to sell 
out his business in Richardson county and remove to the city 
of Lincoln; that with that object in view the husband and 
wife came to the city of Lincoln in June, 1882; that they 
examined the property in controversy and it was agreed 
that it should be purchased and paid for out of the wife’s 
money then in the hands of the husband and conveyed to 
her; that the contract of purchase of the property was then 
made with Alexander and $500 cash. paid to him on the 
purchase out of the wife’s money. In the meantime they 
began the erection on said lot of a brick building, the cost 
of the construction of which was paid with the wife’s 
money; that while the building was being constructed the 
wife and her husband: borrowed $800 from the wife’s 
father, giving their joint note for it, and that this money 
was used in constructing the building and was repaid to 
the wife’s father out of the rents of the building after it 
was completed; that during the time the building was in 
progress of construction the wife’s father gave her other 
sums of money which were used in the construction of the 
building; that the final payments on the lot were made to 
Alexander out of the wife’s money; that some time after 
the deed was made by Alexander to OC. C. Kenney for 
the lot the wife discovered that it had not been deeded to 
her, and called her husband’s attention to the fact that the 
lot was paid for with her money, and by the agreement 
between them was to be hers, aud thereupon, in 1884, C. 
C. Kenney executed and delivered a deed direct to Mrs. 
Kenuey for the lot. This deed was never recorded. Af- 
ter the execution of this deed C. C. Kenney was advised 
by a lawyer that a deed from a husband to a wife direct 
was invalid under the laws of this state, and thereupon 
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the deed was destroyed, and C. C. Kenney and his wife 
made the conveyance of the 9th of May, 1887, to Blitz 
Kenney, who thereupon on the same date executed to 
Mrs. Kenney a deed for the real estate. This deed Mrs. 
Kenney delivered to her husband to have recorded, but 
without her knowledge or consent it was withheld from 
the record and was finally lost; and that the deed made by 
Blitz Kenney to Mrs. Kenney for the property on the 
24th of June, 1889, was made to take the place of the 
deed last aforesaid which had been Jost. 

It will thus be seen that the finding of the district court 
is abundantly supported by the evidence. The husband 
having purchased this real estate with his wife’s money for 
her and under an agreement between them that the convey- 
ance should be made to her, when the property was conveyed 
to him he held it as her trustee. (Ross v. Hendrix, 15 8. E. 
Rep. [N. Car.], 4; Cresswell v. Me Caig, 11 Neb., 222; Union 
Nat. Bank v. Harrison, 16 Neb., 635.) The learned coun- 
sel for the appellant, as we understand him, does not con- 
trovert this; but his argument is that the act of Mrs, 
Kenney in permitting the title to this real estate to stand 
in the name of her husband and of record in his name was 
a “ fraud in law” against the husband’s creditors. It is 
undoubtedly true that if a wife knowingly permits her 
husband to carry in his own name and of record the title 
to her real estate and to hold himself out to the world as 
the actual owner thereof, and if he is given credit, and is 
enabled to and does contract debts because those dealing 
with him suppose he is the owner of the real: estate stand- 
ing in his name, then the wife could not be heard to claim 
title to the real estate as against such creditors; but that is 
not this case. There is no evidence in the record that the 
cause of action on which is based the judgment which it is 
sought to have satisfied out of Mrs. Kenney’s property was 
contracted on the supposition or belief that C. C. Kenney 
was the owner of the property in suit. By the statutes of 
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this state fraud is made a question of fact. (Compiled 
‘Statutes, ch. 32, sec. 20.) Cases have arisen, and will 
doubtless arise again, in which courts of equity have made 
the property of the wife, the title to which was held in trust 
by her husband, liable for his debts; but these cases are 
not based upon the doctrine that the act of the wife in per- 
mitting the husband to carry in his own nameand of record 
the title to her real estate is a “fraud in law,” but upon the 
theory that the wife, by permitting her husband to keep in 
his own name the title to her property, to hold it out to the 
world as his, to contract debts on the faith of his being the 
actual owner of the property, estops herself as agaiust the 
husband’s creditors deceived thereby from claiming the 
property. Such is the case of Besson v. Hveland, 26 N. J. 
Eq., 468, where it was held (I quote from the syllabus): 
“Where a husband uses the money of his wife in paying 
for land, the title to which he takes in his own name, a 
trust will arise in favor of the wife, which a court of equity 
will protect against the husband’s creditors; but the design 
of the parties to create the trust must clearly appear, and 
the conduct of the wife be free from suspicion. But where 
the husband has taken the title to property in his own 
name, with his wife’s knowledge, and she has permitted him 
for years to represent the property to be his, and, upon 
such apparent ownership, to obtain business credit and 
standing, equity will not protect the property from the hus- 
band’s creditors, even if the design to create a trust in 
favor of the wife were clearly established by the evidence. 
He who is silent when conscience requires him to speak will 
not be permitted to speak when conscience requires him’ to 
be silent; and every transaction falls fairly within the 
operation of this maxim, where an innocent person, exer- 
cising reasonable prudence, has been misled to his injury 
by false lights or appearances, held out with the consent or 
knowledge of the person, subsequently alleging that the 
true state of affairs was totally different from what it 
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seemd.” The question in the case at bar is one of equity 
between Mrs. Kenney and Hews. Under the evidence in 
the case who has the better right-in equity, Mrs. Kenney 
or Mr. Hews? The appellant has not been injured nor 
misled because C. C, Kenney had in his own name and of 
record the title to his wife’s property. The appellant ex- 
tended no credit to C. C. Kenney on the supposition that 
he was the owner of the lot in controversy. The learned 
judge was entirely right in holding that Mrs. Kenney’s 
property was not liable for the debt of her husband, and 
the decree is 
AFFIRMED, 


JoHN Tuomas v. ANNA MARKMANN, 
FILED FEBRUARY 6, 1895. No. 5342. 


1. Sheriffs and Constables: Exrcutions: UNLAWFUL SEIZURE 
OF PROPERTY: ACTION ON BonD. Where a constable with a 
process against the property of one person seizes by virtue thereof 
the property of another, he is guilty of official misconduct, for 
which he and his sureties are liable in an action on his official 
bond. Turner v. Killian, 12 Neb., 580, followed and reaffirmed. 


2. Res Adjudicata: WroneruL Levy UNDER ExxcuTION: JuDG- 
MENT AGAINST OFFICER: ACTION ON BoND. Where an officer, 
holding an execution issued on a judgment against A, by virtue 
of such execution seizes the property of B, and the latter re- 
covers a judgment against such officer for the value of the prop- 
erty seized, then, in a suit by B against such officer and the 
sureties on his official bond to recover the amount of the judg- 
ment, such judgment is conclusive evidence against the officer . 
and his sureties as to B’s ownership of the property at tbe time 
it was seized by the officer, the amount of the damages and costs 
sustained by B by reason thereof in the absence of a showing 
that the court, had no jurisdiction to pronounce the judgment, 
or that it was procured by fraud or collusion. Pasewalk v. Boll- 
man, 29 Neb., 519, reaffirmed. 


3. Action on Sheriff’s Bond: Pieapina. In such a suit 
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against an officer and the sureties on his bond the answer of the 
sureties alleged ‘‘that said judgment was procured by fraud, 
misrepresentation, and contrary to law.” Held, A mere conclu- 
sion. 


Error from the district court of Douglas county.. 
Tried below before Krysor, J. 


J.D. Kaley, for plaintiff in error. 
A, C. Readand A. C. Hitt, contra. 


Ragan, C, 


On the 7th day of January, 1890, before a justice of the- 
peace of Douglas county, one Tincert recovered a judg-- 
ment against one William Markmann for $13.57. January 
27 anexecution was issued on this judgment and delivered 
to a constable named Farquhar, who seized a gray mare. 
and some harness in the possession of said Markmann, and 
as his property, for the satisfaction of such execution. On 
the 4th of February, 1890, Markmann replevied from the 
constable the mare and harness, and on the 7th of Feb- 
ruary the replevin suit was tried to a justice of the peace, 
who found the issues in favor of Markmann and rendered 
a judgment in his favor. No appeal or proceeding in error 
was prosecuted from this judgment. On the 26th of Feb- 
ruary the constable, Farquhar, made return of the execu- 
tion in his hands to the justice who issued it, stating in the 
return that he had seized the mare and harness before 
mentioned to satisfy the execution, but that such property 
_ had been taken from his possession by writ of replevin and 
that he therefore returned the writ of execution unsatisfied, 
March 5, 1890, the justice before whom the judgment in 
favor of Tincert was rendered issued another execution on 
such judgment and delivered it to said constable Farquhar 
for service, and he again seized the mare and harness to 
satisfy such execution. On the 6th of March Mrs, Anna 
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Markmann brought a suit in replevin for the mare and har- 
ness taken by the,constable, and on March 8 the summons 
in the replevin suit was returned as having been duly 
served on the constable, but that the officer serving it was. 
unable to get possession of the property called for in the 
replevin summons because Farquhar had sent the property 
into the state of Iowa. March 10 the replevin action pro- 
ceeded as one for damages against the constable Farquhar, 
and the justice found that Anna Markmaun, at the com- 
mencement of the replevin suit, was the owner and entitled 
to the immediate possession of the mare and harness levied 
upon by Farquhar, found the value of the mare and har- 
ness to be $175, that Mrs. Markmann had sustained dam- 
ages in the sum of $25, and thereupon rendered judgment 
against the constable, Farquhar, for $200 and costs. No. 
appeal or proceeding in error was taken from this judg- 
ment. On the 20th of March the constable Farquhar re- 
turned his execution to the justice who issued it, stating in 
his return that he had seized the gray mare and harness. 
already mentioned, had sold it at public auction, and had 
satisfied the execution. March 11, 1890, Mrs. Markmann 
brought another replevin suit before another justice against 
Farquhar to obtain possession of the mare and harness, 
but this suit was dismissed on the same day it was brought. 
The present action was brought by Mrs. Markmann against 
David P. Farquhar the above mentioned constable, and 
John Thomas and Edward Brennan, the sureties on his of- 
ficial bond as such constable. 

The petition set out at length the election of Farquhar 
as constable; that he accepted the office and qualified for 
it by giving a bond, and that the defendants Thomas and 
Brennan were his sureties. The petition then recited the 
recovery of the judgment for $13.57 by Tincert against 
William Markmann; the issuing of an execution on said 
judgment, and the taking of the gray mare and harness by 
the constable for the payment of said judgment; that Mrs. 
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Markmann, at the time of the seizing of said gray mare and 
harness, was the owner of it, and so notified the constable; 
the bringing by her against Farquhar of the replevin action 
before the justice of the peace; the trial of said action and the 
judgment pronounced therein; that an execution had been 
issued on said judgment and returned wholly unsatisfied ; 
that Farquhar was insolvent; and prayed judgment against 
all the defendants for the amount of the judgment with in- 
terest and costs rendered in her favor against the constable 
before the justice of the peace. 

The answer admitted the official position of Farquhar, 
the giving by him of a bond as constable; that Thomas 
and Brennan were the sureties on said bond; the recovery 
of a judgment by Tincert against William Markmann for 
$13.57; the issuing of an execution on said judgment and 
its levy by Farquhar on the mare and harness ; the bringing 
by Mrs. Markmann against Farquhar of the replevin action 
before the justice of the peace; the recovery of the judg- 
ment in said replevin action; but alleged the facts to be 
“that said Anna Markmann did not recover a valid and 
subsisting judgment, but that said judgment was recovered 
by fraud, misrepresentation, and contrary to law; that at 
the time of said [replevin] suit there was no appearance by 
the defendant Farquhar;” that the sureties were not parties 
to said replevin suit. The answer then alleged the bring- 
ing on February 4, 1890, of the replevin suit of Wm. 
Markmann against Farquhar for the mare and harness and 
that the writ of replevin issued in such case was issued con- 
trary to law; and that Wm. Markmann recovered in said 
replevin suit by proving that he was the owner of the mare 
and harness. The answer alleges that Markmann was 
then the owner of the horse and harness, but denied that he 
was entitled to the possession of it. 

The action at bar was tried to a jury and resulted in a 
verdict and judgment in favor of Mrs, Markmann, and the 
defendant John Thomas has prosecuted to this court a 
petition in error. 
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1. The first assignment of error is that the court erred 
in admitting in evidence the record showing the proceed- 
ings and judgment in the replevin suit of Anna Markmann 
against the constable Farquhar, had before the justice of 
the peace on the 10th of March, 1890. The seizure of 
this property by the constable was an act done by virtue of 
his office, and if the constable, holding an execution issued 
on a judgment against William Markmann, seized the 
property of Anna Markmann and sold it to satisfy such 
judgment, he was thereby guilty of official misconduct, 
for which he and the sureties on his official bond became 
liable. (Turner v. Killian, 12 Neb., 580; People v. Schuy- 
ler, 4N. Y¥., 173; Ohio v. Jennings, 4 O. St., 418.) The 
record of the judgment put in evidence, and the admission 
of which is assigned as error here, showed that this mare 
and harness were taken in replevin proceedings by Mrs, 
Markmann against the constable, Farquhar; that at the 
time of the bringing of the replevin suit she was the owner 
and entitled to the possession of the property; thut Farqu- 
har wrongfully took and detained the property from Mrs, 
Markmann, to her damage in the sum of $200. There is 
a conflict in the authorities as to whether a judgment ren- 
dered against an officer for wrongfully seizing on execution 
and selling tle property of one person for the debt of an- 
other, is conclusive evidence against the sureties of such 
officer in a suit on the officer’s official bond to recover the 
judgment rendered against the officer for the wrongful con- 
version of such property. Some authorities hold that such 
a judgment rendered against the officer is only prima facie 
evidence against his sureties. Such is Fay v. Exlmiston, 25 
Kan., 439. In Tracy v. Goodwin, 87 Mass., 409, the rule 
was stated as follows: “A judgment recovered, without 
fraud or collusion, against a constable for a wrongful at- 
tacliment of the goods of a third person on a writ is con- 
clusive evidence, both as to damages and costs, in an action 
against him and his sureties upon his bond,” and in Dennie 
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v. Smith, 129 Mass., 143, it was held that a judgment against 
a constable for the wrongful conversion of property was 
conclusive upon him and the sureties on his official bond in 
an action on such bond. We approve of the doctrine of the 
Massachusetts cases, and accordingly hold that where an of- 
ficer, holding an execution issued on a judgment against A, 
by virtue of such execution seizes the property of B,and B 
recovers a judgment against such officer for the value of 
property seized, that then, in a suit by Bagainst such officer 
and the sureties on his official bond to recover the amount. 
of the judgment, such judgment is conclusive evidence 
against the officer and his sureties as to B’s ownership of the 
property at the time it was seized by the officer, and the 
amount of the damages and costs sustained by B by reason 
thereof, in the absence of a showing that the court had no 
jurisdiction to pronounce such judgment, or that it was 
procured by fraud or collusion. (Pasewalk v. Bollman, 29 
Neb., 519.) 

2. There are other assignments of error which relate to 
instructions given and refused by the trial court, but what 
has already been said renders a special consideration of 
these assignments unnecessary. The district court in- 
structed the jury upon the theory that the judgment in 
the replevin suit between Mrs, Markmann and the constable 
rendered by the justice of the peace was only prima facie 
evidence against the sureties on Farquhar’s bond, and per- 
mitted the jury in the trial of this case to say whether the 
justice of the peace in the replevin suit reached the correct 
conclusion as to the value of the replevied property. Of 
course, this instruction was erroneous, but it was not preju- 
dicial to the plaintiff in error. 

3. It is also assigned as error that the verdict is not 
snpported by sufficient evidence, We think itis. The 
plaintiff in error made some effort to show that the judg- 
ment in the replevin suit, made the basis of this action, was 
procured by fraud or collusion; and the court permitted the 
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jury, under proper instructions, to pass upon that question. 
The plaintiff in error has no just grounds of complaint as 
to the finding of the jury upon this issue. The answer 
which assailed the judgment did so in this language; “That 
said judgment was procured by fraud, misrepresentation, 
and contrary to law.” This wasa mere conclusion. The 
answer contained no averments of fact under which evidence 
was admissible to show that the judgment had been fraud- 
ulently procured. It is also suggested, as a part of the 
‘argument, that the verdict is not sustained by the evidence; 
that in the trial of this case there was no evidence intro- 
duced to show that Mrs. Markmann owned the mare and 
harness. The answer of the plaintiff in error admitted 
that Farquhar seized on execution and sold the property 
which was made the basis of the replevin suit of Mrs. 
Markmann against the constable, the judgment in which 
latter suit is made the basis of this action, and that judg- 
ment was conclusive evidence iu this case against the de- 
fendants thereto that Mrs. Markmann was the owner of the 
mare and harness at the time it was seized by Farquhar, 
and conclusive evidence of the value of the mare and har- 
ness and the damages sustained by Mrs. Markmann by rea- 
son of its seizure by the constable. With the replevin suit 
brought by William Markmann against the constable for 
this property we have nothing todo. If that judgment was 
wrong, the constable should have appealed from it or prose- 
cuted a proceeding in error to reverse it. With the re- 
plevin suit instituted by Mrs. Markmann against Farquhar 
on the 11th of March, 1890, and dismissed on the same 
day, we have nothing to do. It may be true, that not- 
withstanding Mrs. Markmann had recovered a judgment 
against Farquhar for the value of her mare and harness 
that she was desirous of procuring the possession of the 
property itself. Much of the argument of counsel for the 
plaintiff in error is devoted to showing that the judgment 
in replevin made the basis of this action was wrong. We 
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may concede that it was wrong, all wrong; but this action 
is not a retrial of that one, nor an action to review that 
judgment. It is as conclusive and binding as any other 
judgment pronounced by any other court until it is reversed 
or set aside by proceedings brought for that purpose. The 
judgment of the district court is 


AFFIRMED, 


SraTe or NEBRASKA, EX REL. JOHN J, GILLILAN ET 
AL. V. Home Srreet Raitway CoMPANy ET AL, 


FILED FEBRUARY 6, 1895. No. 6542, 


1. Mandamus: Practice. Parties to mandamus proceedings 
should pursue the practice established by the Code of Civil Pro- 
cedure. The practice of attacking the application for the writ 
by motion or demurrer is one which will not be encouraged. 


2. : CORPORATIONS: Panties. Stockholders of a corporation, 
merely as such,'are not proper parties respondent in a proceed- 
ing tocompel the corporation -by mandamus to perform a cor- 


porate act. 
3. 


: PLEADING. The relator in a mandamus proceeding must. 
charge directly all facts necessary to entitle him to the writ. 
Inferences in his favor will not be drawn from vague or ambig- 
uous language. 


4. ; . Inasmuch as the allowance of a writ of man- 
damus rests largely in the discretion of the court, and the writ 
will be refused where the proceeding is trivial or vexatious, 
averments showing a specia! interest in the relator will not be 
stricken out as immaterial, even in a case where it is not neces- 
sary to show such interest. 


ORIGINAL application for mandamus to compel the re- 
spondents to restore a portion of an abandoned street rail- 
way line and to maintain and operate the same, Denied. 
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Leese & Starling, for relators, 
William G. Clark, contra. 


Irvine, CG. - 


This is an original application for a writ of mandamus 
to compel the respondents to restore a portion of an aban- 
doned street. railway line, and to maintain and operate the 
same. ‘The application alleges that the relators are citizens 
of the United States and of the state of Nebraska, and 
residents and taxpayers of the city of Lincoln; that the 
Capital Heights Street Railway Company, from February, 
1887, until December, 1890, operated and maintained a 
street railway in the city of Lincoln, with all facilitics 
necessary to accommodate the traveling public, from the 
corner of Twelfth and O streets to the corner of Randolph 
and Fortieth streets, by a route specially described in the 
application; that the relators are the owners of a large 
number of lots and tenement houses abutting upon or ad- 
jacent to the streets along which said car line passed; that 
at the time of locating said line, “in consideration of con- 
structing, operating, and maintaining a street car line and 
service thereon on Randolph street aforesaid, the property 
owners along Randolph street aforesaid paid to the said 
street car company a large sum of money, the exact amount 
of which is unknown to the relators; that among the num- 
ber your relators paid to the said company the sum of 
$1,400 for the construction, operation, and maintenance of 
the street car line and service aforesaid; that after the said 
street railway was put in running order and was in opera- 
tion your relators exyended many thousand dollars in 
erecting buildings adjacent to said line of street railway. 
Said buildings are still owned by the relators. That about 
December, 1890, the Capital Heights Street Railway Com- 
pany consolidated all its stock, property, and franchises 
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with the stock, property, and franchises of the Lincoln 
City Electric Railway Company; that the said last men- 
tioned company operated and maintained the aforesaid 
street railway from December, 1890, until the year 1892 
as an independent line of street railway; that during the 
year 1892 said last mentioned company ‘was reorganized 
under the name of the Home Street Railway Company, one 
of the respondents named in this petition; that the said 
Home Street Railway was operated and maintained along 
the streets hereinbefore mentioned in direct competition 
with the respondent, the Lincoln Street Railway Company, 
a corporation duly organized and existing under the laws 
of this state; that the said last mentioned company is now 
operating and maintaining a street railway line on O 
street, and upon several other streets in the said city of 
Lincoln, and at all times hereinbefore mentioned did oper- 
ate and maintain such line of street cars upon such last 
mentioned streets; that the respondent, F. W. Little, is the 
president of the aforesaid Lincoln Street Railway Com- 
pany, and is now and has been for several years last past 
acting as such president. 

“Your relators say that at all times herein mentioned 
the Home Street Railway Company and the Lincoln Street 
Railway Company have been independent and competing 
lines of street railway. 

“ Your relators further say that for the purpose of sti- 
fling the competition between the Home Street Railway 
Company and the Lincoln Street Railway Company, and 
for the further purpose of monopolizing all the street rail- 
ways in the city of Lincoln, the respondent, the Lincoln 
Street Railway Company, purchased of, and from, the 
Home Street Railway Company all the stock, property and 
franchises of the said Home Street Railway Company, in- 
cluding all that part of said line formerly known as the 
Capital Heights Street Railway, paying to the said Home 
Street Riilway Company the sum of $95,000 in the bonds 
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of the said respondent, the Lincoln Street Railway Com- 
pany; that for the purpose of concealing the true state of 
facts surrounding said purchase, the stock of thesaid Home 
Street Railway Company was transferred to F. W. Little, 
the respondent herein, who holds the same in trust for the 
respondent, the Lincoln Street Railway Company.” 

The application then charges that shortly after said pur- 
chase a portion of said line was abandoned and soon after 
another portion, until there was a complete abandonment 
of the whole line; that rails and ties of a portion of the 
line have been torn up and carried away by the respondents 
and put in use in other parts of the city by the Lincoln 
Street Railway Company, and that the respondents now 
threaten to remove the remainder of the rails and ties; that 
these acts have been performed for the purpose of forfeiting 
the franchise ; “that the relators are now compelled to walk 
one-half mile to obtain street car service from their prop- 
erty on Randolph and G streets; that by reason of the 
abandonment of such street car service on Randolph street 
and G street the property of the relators and of all citi- 
zens living and owning property along the aforesaid street 
car line of the Home Street Railway Company has become 
greatly depreciated in value; that a large number of re- 
lators’ housés, situated in close proximity to said car line, 
have become vacant by reason of the abandonment of said 
line, and the property of the relators has been lessened in 
value many thousands of dollars.” 

To this application the Lincoln Street Railway Company 
and’ F. W. Little demur, and the Home Street Railway 
Company files a motion to strike out from the application 
certain averments, being those in regard to the relators’ 
ownership of property near the car line, those in relation 
to the contributiou of money for its construction, and those 
in regard to the injury to the relators’ property by reason 
of the abandonment of the line. 

The regular procedure in mandamus is to make the 
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application by motion supported by affidavit, whereupon 
the court may grant the writ without notice, may re- 
quire notice to be given, or may grant a rule to show 
cause why the writ should not be allowed. (Code, sec. 
649.) When the right to the writ is clear, and it is 
apparent that no valid excuse can be given for failure to 
perform the duty, a peremptory writ may be issued. In 
other cases the writ issued in pursuance of the motion is 
in the alternative. (Code, sec, 648.) The alternative writ 
and the answer thereto constitute the pleadings in the case. 
No other pleadings are permitted. (Code, sec. 653.) When 
a rule to show cause has been issued and the return thereto 
presents issues of fact, the court cannot try such issues at. 
that stage of the proceedings, but in such case, if any writ 
issue, it must be the alternative writ and issnes must thereon 
be regularly made up and tried. (American Water - Works 
Co. v. State, 31 Neb., 445.) It would seem, therefore, that 
the practice of attacking the application by motion or de- 
murrer is irregular. ‘This court has, however, permitted 
cases to be finally heard in pursuance of a rule to show 
cause, on the application and return thereto, and the parties 
having agreed to so proceed herein we shall treat the mo- 
tion and demurrer as if they were regular, merely remark- 
ing that the practice is not one to be encouragéd, and that 
the irregular nature of the proceeding renders the applica- 
tion to the case of established rules of pleading somewhat 
difficult. By the demurrer and motion it is sought to 
present to the court the question of the right to compel by 
mandamus the operation of a street railway, the circum- 
stances necessary to an enforcement of such a right, the 
relations and duties to the public of a corporation which 
has succeeded another in the control of a street railway, 
and the nature of the interest, as public or private, which 
permits a relator to maintain such an action. To aid usin 
solving these important questions the respondent has filed 
a type-written brief, and the relator has filed a type-written 
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list of authorities which have been of service in spite of 
some inaccuracies in the titles of cases and the volume, 
name, and page of reports. 

In support of the demurrer of the Lincoln Street Rail- 
way Company and F. W. Little two points are urged. 
First, that the allegations of the application do not show 
any connection of the demurring respondents with the line 
of road referred to which charges them with the duty of 
maintaining it; second, that. the application nowhere 
charges that public interests have suffered by reason of 
the abandonment of the road, or that there is a public de- 
mand for its operation, and that private interests alone are 
insufficient to sustain the action. On the first point the 
allegations are that the Lincoln Street Railway Company 
has been, at all times mentioned, operating a line of street 
railway on several streets in Lincoln; that Little is its 
president; that the Home Street Railway Company and 
the Lincoln Street Railway Company have been independ- 
ent and competing lines, and that, for the purpose of sti- 
fling competition between them and monopolizing all the 
railways in Lincoln, “the Lincoln Street Railway Company 
purchased of and from the Home Street Railway Com- 
pany all the stock, property, and franchises of' the said 
Home Street Railway Company, including all of that part 
of said line formerly known as the Capital Heights Street 
Railway, paying to the Home Street Railway Company 
the sum of $95,000 in the bonds of the said respondent, 
the Lincoln Street Railway Company; that for the pur- 
pose of concealing the true state of facts surrounding such 
purchase, the stock of the said Home Street Railway Com- 
pany was transferred to F. W. Little, the respondent herein, 
who holds the same in trust for the respondent, the Lincoln 
Street Railway Company.” In 1889 an act was passed to 
enable street railways to unite their roads by consolidation, 
purchase, sale, or by subscription to or purchase of capital 
stock. (Session Laws, 1889, ch. 38 ; Compiled Statutes, ch. 
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72, art. 7, secs. 6-10.) By this act three methods of union 
were provided. The first section permitted consolidation by 
means provided in the act where lines of two companies 
have been located and constructed so as to afford connected 
‘or continuous lines and routes of travel, The method and 
effect of such consolidation are prescribed in detail. Sec- 
tion 5 of the act authorizes any company existing in pur- 
suance of law to lease or purchase any or all of any other 
street railway constructed by any other company. The 
same section also authorizes any company to purchase 
the capital stock of another. The application charges no 
facts from which consolidation could be inferred. It does 
charge a purchase by the Lincoln Street Railway Company 
of all the “stock, property, and franchises” of the Home 
Street Railway; but follows this allegation with the further 
averment that for the purpose of concealing the true state 
of facts surrounding said purchase, the stock of the Home 
Street Railway Company was transferred to Little, and that 
Little holds the same in trust for the Lincoln Street Rail- 
way. Therelator in mandamus must show clearly his right 
to the writ, he must charge directly the facts entitling him 
thereto, and inferences in his favor will not be drawn from 
vague, ambiguous, or uncertain language which leaves his 
right in doubt. We think the averments referred to must 
be interpreted as charging merely that the purchase was by 
the acquisition of the stock of the Home Street Railway 
Company, and not by a transfer by that corporation to the 
Lincoln Street Railway Company, or to Little, of its tan- 
gible property. So far as the respondents dewurring are 
concerned, then, the only allegations to connect them with 
the subject-matter of the action are that Little holds the 
stock of the Home Street Railway Company and that he 
holds it in trust for the Lincoln company. Where the act 
is a duty incumbent on a corporation, the writ may, accord- 
ing to circumstances, be directed to the corporation itself, 
to the select body of officers whose duty it is to perform 
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the act, or to the corporation and that body jointly. (Mer- 
rill, Mandamus, sec, 237, and cases cited.) But conceding 
this to be a case where a writ directed both to the corpo- 
ration and its controlling officers would be proper, still the 
controlling officers are presumably the directors of the 
corporation and not the stockholders, and we know of nei- 
ther authority nor principle permitting the stockholders, 
merely as such, to be made respondents in such a case. No 
other relation between either the Lincoln company or Lit- 
tle and the Home company is disclosed by the application, 
and the demurrer must, therefore, be sustained. On the 
other point argued the position of the. respondents is that 
the writ will not issue to protect merely a private right ; 
that the ground of intervention in all such cases is that 
the company has undertaken to perform a public function 
and to satisfy a public demand and that it will only be 
compelled to act when it is shown that such publicdemand 
exists and that the public will be incommoded by abandon- 
ment; that the test as to whether or not there isa public 
demand for the services is whether the traffic, provided the 
services were rendered, would be sufficient to at least pay 
operating expenses and some profit to the stockholders, anc 
that it is not alleged in the application that such service is 
practicable, or that such public demand exists. These are 
questions of a grave and far-reaching character, and as the 
demurrer must be sustained: upon the first ground we shall 
not undertake to decide the latter questions at this stage of 
the proceedings. 

The motion of the Home Street Railway Company seeks 
to eliminate from the application all the averments by which 
it is sought to show a special interest in the relators by vir- 
tue of their contributing funds to the company which con-~ 
structed the road, and by virtue of their owning property 
along its line. The application does not show that the 
money contributed was the consideration for any promise 
for any special operation of the line for any definite period. 
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It is simply stated that the money was paid in considera- 
tion of constructing, operating, and maintaining the line. 
These averments are entirly too indefinite to found thereon 
any right to have the line operated at this time by a com- 
pany other than the donee, and further than this, we quite 
agree with counsel for the respondents that the writ of man- 
damus cannot be used to compel the specific performance of | 
a merely private contract. The writ lies only to compel 
the performance of an act which the law specifically enjoins 
as a duty resulting from an office, trust, or station. (Code 
Civil Procedure, sec. 645.) Where the duty is one arising 
by specific injunction of law from the office, trust, or sta- 
tion, then it may be enforced, even though its enfurcement 
operates merely in favor of the individual relator; but the 
fact that respondents occupy such office, trust, or station, 
does not make every contractual obligation into which he 
enters a duty specially enjoined by Jaw arising therefrom. 
The duty must be one arising from the office, trust, or sta- 
tion, to be enforced by mandamus, and not one arising 
merely through private acts and contracts. The relator 
must trace his right through the public duty of the respond- 
ents and not its private obligations. (Crane v. Chicago 
& N.W. R. Co., 74 Ta.,3830; People v. Rome, W. & O. R. 
Co., 103 N. Y., 95.) Still it does not follow that because an 
action of this character could not be based alone on the al- 
legations which respondents seek to strike out that such 
allegations are altogether immaterial. Itis true that it has 
been repeatedly held in this state that where the question 
is one of public right and the object is to enforce a public 
duty, the relator need not show that he has any special in- 
terest in the result. It-is sufficient to show that he is a 
citizen, and as such has an interest in the execution of the 
laws. (State v. Shropshire, 4 Neb., 411; State v. Sterns, 11 
Neb., 104; State v. Van Duyn, 24 Neb., 586.) Such also 
is the doctrine of the supreme court of the United States in 
Union P. R. Co. v. Hall, 91 U. S., 343. The case last 
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cited was an application for a mandamus to compel the 
Union Pacific Railway Company to operate its road between 
Council Bluffs and Omaha, and it was shown that the re- 
Jators were merchants in Iowa having frequent occasion to 
ship goods over the road, In State v. City of Kearney, 25 
Neb., 262, it was said that the dividing line between the 
cases requiring the relator to show a special interest, and 
those requiring no interest to be shown is that interest must 
be shown where private or corporate rights are affected, but ° 
need not be shown where the relator is a mere informer, 
to procure the enforcement of a public duty. In that case 
the object of the writ was to compel the removal of a frame 
building maintained contrary to a fire ordinance. The re- 
lator did not show that he suffered any special injury by 
reason of the maintenance of the building and relief was 
denied for that reason. . In State v. Farney, 36 Neb., 537, it 
is said: ‘That a private individual will be entitled to the 
writ of mandamus only in case he has some private right 
or particular interest to be subserved or some particular 
right to be preserved or protected, independent of that 
which he holds in common with the public at large.” 

The allowance of a writ of mandamus rests largely in 
the discretion of the court. Even where the duty is essen- 
tially a public one, and where it is not necessary to show 
any special interest, the court would undoubtedly be justi- 
fied in denying the writ if the proceedings appeared to be 
vexatious or trivial. In the case of the Union P. R. Co. 
wv. Hall, supra, the writ was allowed at the instance of relat- 
ors, who were merchants in Iowa and frequent shippers on 
the respondent’s road. It is hardly possible that it would 
have been allowed at the suit of a citizen of Maine who 
had no business relations with the company and would not 
be in anywise affected by the result. So here, if the ques- 
tion is to be considered one of public right it does not fol- 
low that the court would interfere by mandamus at the 
instance of any citizen of Lincoln having no special inter- 
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est in the event. By way of showing an interest alone 
and not by way of establishing a duty against the respond- 
ents, the averments are material and the motion is, there- 
fore, overruled. 

It may. be remarked that this case was instituted before 
the decision in State v. Lincoln Gas Co., 38 Neb., 33, and 
has been entertained as an original auction for that reason. 


JUDGMENT ACCORDINGLY. 


James W. WYLIE, APPELLANT, v. WILLIAM CHARL-~ 
TON ET AL., APPELLEES, 


AND 


Emma WYLIE, APPELLEE, V. WILLIAM CHARLTON ET 
AL., APPELLANTS, 


FILED FEBRUARY 6, 1895. Nos. 5767, 5790. 


m_ 


. Parol Gifts of Land: Equity. Equity protects a parol gift of 
land equally with a parol agreement to sell it, if accompanied 
by possession, and the donee, induced by the promise to give it, 
has made valuable improvements on the property. (Dawson v, 
McFaddin, 22 Neb., 131.) 


2. : EvipENCcE. To establish such a case it is not necessary 
that the proof should be beyond a doubt. A preponderance of 
the evidence is all that is required in any civil action. 

3. : The circumstances which tend to cast suspicion 


upon such claims are circumstances to be considered in weigh- 
ing the evidence to determine on which side the preponderance 
lies, but they do not create any rule of law as to the degree of 
proof. 


4. Witnesses: HusBaND AND WIFE. Under section 329 of the 
Code of Civil Procedure a wife cannot testify (subject to the ex- 
ceptions of that section) on behalf of her husband, the plaintiff 
in an action to establish his title to land, as to conversations 
with persons since deceased whose representatives are the ad- 
verse party to the action. The inchoate estate of dower which’ 
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would accrue to the wife, should the husband succeed in the 
action, constitutes s direct legal interest in its event. 


The wife in this case was also one of the heirs of 
the deceased and a defendant in the action, Held, That her in- 
terest as such heir, not being an interest adverse to the repre- 
sentatives of the deceased, would not of itself be sufficient to- 
exclude her testimony when offered against the representatives. 


Where a witness is interested on both sides of the record 
and the interests are of a different character, the court will not 
undertake to weigh such conflicting interests one against the 
other and admit the testimony of the witness, because by such . 
weighing of such interests that in favor of the representatives 
may seem to be greater than that against them. 


6. 


AppEat from the district court of Buffalo county. 
Heard below before Hotcoms, J. 


The opinion contains a statement of the cases, 


Calkins & Prait, for appellants: 


Equity protects a parol gift of land, if accompanied by 
possession, where the donee, induced by the promise to give 
it, has made valuable improvements. (Dawson v. McFad- 
din, 22 Neb., 131; Ford v. Steele, 31 Neb., 521; Brown 
v. Sutton, 129 U. 8., 238.) 

Reasonable certainty is all that is required in proving a 
parol gift. (Neale v. Neales, 9 Wall. [U. S.], 1.) 

The plaintiff, James W. Wylie, established the making 
of such a contract with a part performance that he was en- 
titled to a decree for specific performance under the evi- 
dence admitted by the trial court. (Brown v. Sutton, 129 
U. S., 238; Mudgett v. Clay, 31 Pac. Rep. [Wash.] 424; 
Russell v. Russell, 53 N. W. Rep. [Mich.], 920; Haines v. 
Spanogle, 17 Neb., 637.) 

The court erred in refusing to allow Emma Wylie to 
testify as a witness for plaintiff James W. Wylie. (Gillette 
v. Morrison, 9 Neb., 401; Kingsbury v. Buckner, 10 Sup. 
Ct. Rep., 650; Grifin v. Earle, 13 S, E. Rep. [S. Car.], 
473.) 
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Dryden & Main and Ricketts & Wilson, contra: 


A. court of equity will not compel donor’s personal rep- 
resentatives to complete an imperfect gift by the doing of 
an act which the donor, if living, might have refused to do. 
(Walsh’s Appeal, 122 Pa. St., 177.) 

To establish a parol gift or sale of land between parent 
and child the evidence must be direct, positive, express, 
and unambiguous. The terms of the sale or gift must be 
clearly defined and all the acts necessary to its validity 
must have special reference to it, and to nothing else. 
(Collins v. Loftus, 34 Am. Dec. [Va.], 719; Erie & W. 
V. R. Co. v. Knowles, 11 Atl. Rep. [Pa.], 250; Allison v. 
Burns, 107 Pa. St., 50; Poorman v, Kilgore, 67 Am. Dee. - 
{Pa.], 425.) 

A parol gift or sale of real estate cannot be specifically 
enforced unless possession of the property was taken after 
and in pursuance of such gift or sale. (Poorman v. Kilgore, 
67 Am. Dec. [Pa.], 425; Cox v. Cox, 67 Am. Dec. [Pa.], 
432; Green v. Groves, 10 N. E. Rep. [Ind.], 401; Birk- 
beck v. Kelly, 9 Atl. Rep. [Pa.], 313.) 

As to the incompetency of Mrs. Wylie to testify as a 
witness the following cases are cited: Wamsley v. Crook, 
3 Neb., 344; Ivers v. Ivers, 47 N. W. Rep. [fa.], 149; 
Richards v. Crocker, 20 N. Y. Sup., 954; Afills v. Davis, 
21 N. E. Rep. [N. Y.], 68; Donnell v. Braden, 30 N. W. 
Rep. [fa.], 777; Erwin v. Erwin, 7 N. Y. Sup., 365; 
Hoffman v. Hoffman, 18 N. Y. Sup., 387. 


Irvine, C. 


These two cases are based on separate records, but they 
present the same state of facts and were apparently tried 
together, under a stipulation which provides that the evi- 
dence taken in one shall be considered in the other, with the 
exception of the evidence of James W. Wylie. They are 
founded on the same contract and, while presenting some 
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points of difference, are in so far identical that one opin- 
ion treating both cases will economize space and, perhaps, 
best present the questions involved. One case was begun by 
James W. Wylie, and the other by Emma Wylie, his wife; 
that by James Wylie made defendants the heirs and ad- 
ministrators of Ann Charlton, deceased. The defendants 
in Emma Wylie’s case were the same, except that she 
herself was a defendant in James Wylie’s case. ach pe- 
tition alleged that in January, 1886, Ann Charlton, a 
widow, was the owner in fee-simple of the northwest 
quarter of section 8, town 11, range 18 west, and the 
equitable owner, by virtue of a contract of sale from the 
Union Pacific railway, of the east one-half of the north- 
east quarter of section 7. It will be observed that the 
eighty acres last described adjoin the quarter section first 
described, and lie immediately west thereof. The petitions 
further allege that on January 20, 1886, James Wylie 
married Emma, the daughter of Ann Charlton, whereupon 
Ann Charlton agreed with Wylie and wife that if they 
would remove to Buffalo county, live upon, improve, and 
cultivate said lands, Aun Charlton would give to her 
daughter Emma the eighty-acre tract in fee-simple, free 
from all incumbrances, and would sell to James Wylie the 
quarter section for the sum of $2,000, to be paid when 
James should have sufficiently stocked said land, and that 
meanwhile James should pay to Ann Charlton such rent 
as might be agreed upon in lieu of interest on the $2,000; 
that this proposition was accepted and that Wylie and 
wife moved upon said land, and have ever since resided 
thereon; that they have improved and cultivated the same 
and performed all the conditions of the contract on their 
part; that in October, 1889, it was agreed between Wylie 
and Mrs. Charlton that the purchase money for the quar- 
ter section should be paid and the conveyance made in the 
fall of 1890; that on June 6, 1890, Ann Charlton died 
intestate, leaving as her heirs William Charlton, her son, 
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Ella Charlton, Elizabeth Stevens, and Emma Wylie, her 
daughters, and William Charlton, second, her grandson, 
and that William Charlton was her administrator. The 
prayer in each petition was for a specific performance of 
the contract. The answers admitted the relationship of the 
parties, the death of Ann Charlton and the ownership by 
her of the land described, and denied all other allegations 
of the petitions, In James Wylie’s case the court found 
for the defendants and dismissed the case. In Emma 
Wylie’s case the court found for the plaintiff and decreed 
specific performiance as to the eighty acres. As we have 
eaid, the evidence was the same for the most part in both 
cases, The difference was this, that in Emma Wylie’s 
case the court permitted James Wylie,-her husband, to tes- 
tify as to the conversation with the deceased which consti- 
tuted the parol coutract which it was sought to enforce. 
In James Wylie’s case the court excluded the testimony of 
Mrs. Wylie as to the same facts. Neither party attempted 
to testify in his own behalf as to such conversations. The 
result was in Emma Wylie’s case there was direct evidence 
from her husband as to the contract; in James Wylie’s 
case there was no direct evidence. From the decrees so 
rendered appeals have been taken; in Emma Wylie’s case 
by the defendants, in James Wylie’s by the plaintiff. 

In the case of Mrs. Wylie the ground of the appeal is 
that the decree is not sustained by the evidence. It is not 
urged that the court erred in admitting the husband’s testi- 
mony. One point relied upon is that the contract proved 
did not, with sufficient certainty, describe the land. It is 
true that Wylie’s testimony is simply to the effect that Mrs. 
Charlton agreed to convey to her daughter “one of the 
eighties.” This would be uncertain standing alone, but 
there is evidence that when the plaintiffs moved upon the 
land they occupied a sod house standing on the quarter sec- 
tion, and that Wylie thereafter erected a barn across the 
section line road on the eighty-acre tract claimed by Mrs, 
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Wylie; that while this barn was being erected Mrs. Charl- 
ton was present and a discussion arose as to where it should 
be placed, Mrs. Charlton expressing an intention of erect- 
ing a house for her daughter on the eighty-acre tract and 
thinking for that reason the barn should be placed on the 
quarter section. To this the Wylies responded that in case 
they should desire to sell either tract it would be better that 
both house and barn should be on the same tract. Mrs. 
Charlton assented to this and the barn was for that reason 
placed on the eighty acres. There is some other evidence 
tending to show a recognition by Mrs. Charlton of the 
eighty-acre tract claimed as that which was to be conveyed 
to her daughter. We think that this evidence was suffi- 
cient to identify the tract and to sustain the finding of tis 
trial court in that particular. In addition to this point 
the defendants contend that equity will not interfere t¢ 
complete an imperfect gift. Of the cases cited in support 
of that point Walsh’s Appeal, 122 Pa. St., 177, is a fair 
illustration. That was acasein which it was sought to en- 
force a donatio mortis causa. The gift failed because of a 
want of the appropriate elements to support such a gift, 
The contract alleged would present no such case. It pre- 
sents a case of a parol gift of land, followed by possession 
and making of improvements. That such a gift will be 
sustained and enforced in equity is no longer an open 
question in this state. (Dawson v. McFaddin, 22 Neb., 
131; Ford v. Steele, 31 Neb., 521. See, too, Neale »v. 
Neales, 9 Wall. [U.8.], 1; Brown v. Sutton, 129 U. &., 
238.) It is still further urged that the proof in this 
case lacks the requisite degree of certainty, and in sup- 
port of that contention counsel call attention to the rule 
announced in many cases, of which Allison v. Burns, 107 
Pa. St., 50, is an- extreme example, to the-effect that in 
order to sustain a parol gift of land it must be estab- 
lished by credible proof of such weight and directness 
as to make out the facts beyond a doubt; that posses- 
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sion must have been taken and maintained and improve- 
ments made ‘on the faith of the promise to convey, and 
that compensation in damages would be inadequate. We 
do not question that this rule, somewhat qualified, is a safe 
one to pursue in weighing the evidence. The courts have, 
perhaps, gone so far in the way of declaring exceptions to 
the statute of frauds that the efficacy of the statute has 
been endangered, and care should be taken in such excep- 
tional cases to avoid the mischief which the statute en- 
deavored to prevent; but we cannot accept the rule referred 
to as arule of law governing the review of a case. To 
accept it as such would require in a civil case at least as 
high a degree of certainty as in a criminal case. As said 
by Norvat, J., in Stevens v. Carson, 30 Neb., 544, “It 
has been repeatedly held by this court, in civil cases, that 
the party holding the affirmative of an issue is only re- 
quired to establish it by a preponderance of the evidence.” 
To adopt any rule which as a matter of law requires a 
higher degree of proof in any civil case would conflict with 
the rule so established. The true rule is stated in Neale v. 
Neales, 9 Wall. [U. 8.], 1, which is that the law requires 
no more than that the case as stated be made out with 
reasonable certainty. The fact. that the gift lies in parol, 
the fact that a temptation exists to make outa false case, 
and in such cases as this the fact that the person by whom 
the parol testimony might be contradicted is dead, are 
merely facts affecting the weight of the evidence. They 
are proper for consideration in determining on which side 
the preponderance of the evidence lies, but they do not’ re- 
quire a different rule as to the degree of evidence required. 
In this case we think the terms of the contract were shown 
with reasonable, certainty. There is no doubt that the 
Wylies-moved upon the land at the time alleged, that they 
continued to reside there, that they made lasting and valu- 
able improvements. There was some evidence tending to 
overcome the proof so made. In the first place the facts 
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already referred to, which in their nature are calculated to 
arouse suspicion in all such cases. In the second place, 
there is evidence that Wylie habitually, after the first 
year, divided the crop, giving to Mrs. Charlton one-third 
thereof. In the next place, some admissions of Wylie are 
shown conflicting with his claim of title, and it was shown 
that he filed a claim against Mrs. Charlton’s estate for the 
expense of the improvements. But the admissions and 
acts of Wylie, while competent against him, were not com- 
petent as against his wife and should not be considered in 
her case, and it seems that the district judge did consider 
them in his case and not in hers. The evidence in Mrs. 
Wylie’s case, therefore, fairly conflicts. There was suffi- 
cient to support the finding of the district court in her 
favor and that finding will not be disturbed, 

The case of James Wylie presents a different aspect. It 
lacked all direct proof of the contract relied upon to sus- 
tain it. The only evidence to sustain the case was proof of 
possession by the -Wylies, and of improvements made on 
the land. There was the same evidence as in Mrs. Wylie’s 
case to meet this and, in addition thereto, the evidence as to 
Wylie’s filing a claim against the estate for the improve- 
ments, and as to his declarations was competent and en-. 
titled to some weight. ‘The declarations were somewhat 
ambiguous, and perhaps entitled to little weight, and his 
act in filing the claim against the estate was by him ex- 
plained in such a manner that the trial court might have 
been justified in accepting the explanatior. and giving little 
or no force to his act; but there being no evidence in his 
case to establish the contract, except that afforded by his 
possession and by the makihg of improvements, and the 
evidence of declarations by Mrs. Charlton, and there being, 
on the part of the defendants, some evidence of declarations 
contrary to his claim of right, evidence of his making a 
claim against the estate, inconsistent with that claim of 
right, and in addition thereto to circumstances presenting at 
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once the opportunity, and the temptation to now make a 
false claim, we think it was for the trial court to determine 
whether or not a preponderance of evidence existed in his 
favor. The trial court found the issues against him, and 
its finding should not be disturbed, unless the court erred 
in excluding the testimony of Mrs. Wylie, which was of- 
fered as direct proof of the contract. Mrs. Wylie’s testi- 
mony was undoubtedly excluded upon the theory that it 
fell within the prohibition of section 329 of the Code of 
Civil Procedure, which is as follows: “No person having 
a direct legal interest in the result of any civil action or 
proceeding, when the adverse party is the representative of 
a deceased person, shall be permitted to testify to any trans- 
action or conversation had between the deceased person and 
the witness, unless the evidence of the deceased person shall 
have been taken and read in evidence by the adverse party 
in regard to such transaction or conversation, or unless such 
representative shall have introduced a witness who shall 
have testified in regard to such transaction or conversation, 
in which case the person having such direct legal interest 
may be examined in regard to the facts testified to by such 
deceased person or such witness, but shall not be permitted 
to further testify in regard to such transaction or conversa- 
tion.” 

Many years ago it became apparent that the common law 
rule rendering incompetent as witnesses all persons inter- 
ested in the result of an action was impolitic, and not 
adapted to the institutions of modern civilization. The 
injustice done by excluding such witnesses was manifestly 
a greater evil than that resulting from admitting their tes- 
timony and thus affording a temptation to perjury. The 
legislatures then began to make inroads upon the rule un- 
til the broad step was taken which has been embodied in 
our Code of Civil Procedure, of enacting that every hu- 
man being shall be a competent witness in all cases, except 
under certain contingencies expressly provided for. (Code 
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of Civil Procedure, sec. 328.) In these progressive steps 
of legislation a great variety of statutes appeared, at first 
extending the competency of witnesses, and then, in connec- 
tion with such broad provisions as are found in section 328 
of our Code, limiting their competency in certain cases, 
The legislatures have quite generally recognized the fact 
that when one party to a transaction has died the other 
party should not be permitted to testify to such transaction 
as against the representatives of the deceased; but the 
methods by which the legislatures have sought to accom- 
plish this are so varied and the decisions under such stat- 
utes are so numerous that it is scarcely practicable to review 
the authorities and induce from them a rule for guidance in 
the case before us. Especially is this true, because the de- 
cisions have turned so much upon the phraseology of the 
statutes, A reference to a few cases cited in argument will 
demonstrate this fact. 

In Jowa it is held that a party adverse to the representa- 
tive of a deceased cannot examine a witness as to a conver- 
sation with the deceased when such witness is interested on 
behalf of the representative and adversely to the party call- 
ing him. (Neas v. Neas, 61 Ja., 641; Ivers v. Ivers, 61 Ia, 
721; Donnell v. Braden, 70 Ja., 551.) But these cases 
construe a statute which provides: “No party to any ac- 
tion or proceeding, nor any person interested in the event 
thereof, * * * shall be examined as a witness in re- 
gard to any personal transaction or communication between 
such witness: and a person at the commencement of such 
examination, deceased, insane, or lunatic, against the exec- 
utor, administrator, heir at law, next of kin, assignee, 
legatee, devisee, or survivor of such deceased person,” 
etc, (Iowa Rev. Stat., sec. 4889.) The language of this 
statute is quite plain, although it extends the prohibition 
beyond the reason thereof. So in Hillis v. Alford, 64 
Miss., 8, a husband and wife joined in a bill to have the 
wife’s conveyance of her separate estate canceled on the 

58 
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ground of fraud. It was held that in such a case the testi- 
mony of the wife was incompetent, but that of her husband 
was competent. But this was under a statute simply pro- 
viding that “no person shall testify as a witness to es- 
tablish his own claim to any land for or against the estate 
of a deceased person.” ‘The statute excluded only the testi- 
mony of one on his own behalf. So, in like manner, a 
comparison of statutes of other states with ours generally 
discloses such a difference in language that their decisions 
are not applicable to our Jaw, or, if applicable at all, only to 
a limited extent. It is, therefore, necessary to solve the 
question presented without much reference to adjudications 
based on other statutes. 

It will be observed that Mrs Wylie was interested on 
both sides of the record. If the plaintiff prevailed, she 
would become entitled to an inchoate estate of dower as 
the plaintiff’s husband. If the defendants prevailed, she 
would be entitled apparently to a one-fifth interest in the 
land as heir of her mother. Three questions are in effect 
thus presented: First—Was her interest, as the wife of 
the plaintiff, such a direct legal interest as to disqualify 
her? Second—wWas her interest, as heir, such as to dis- 
qualify her when called to testify adversely to that inter- 
est? Third—Assuming that either or both of such inter- 
ests rendered her incompetent, did the fact that she was 
interested on both sides remove the disqualification? In 
solving these questions some allusion to the common law 
may be useful, if not necessary. It must be remembered 
that at common law any interest in the event rendered a 
witness absolutely incompetent and that such interest was 
not necessarily a direct or a legal interest. It was said: 
“The true test of the interest of a witness is that he will 
either gain or lose by the direct legal operation and effect 
of the judgment, or that the record will be legal evidence 
for or against him in some other action.” (1 Greenleaf, Evi- 
dence, sec. 390.) It was also said that such interest must 
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be present, certain, and vested; but by examining the cases 
cited in the admirable discussion of the subject in the text~ 
book cited (Greenleaf, Evidence, secs. 390-430) it will be 
seen that interests in some cases quite indirect were con- 
sidered sufficient to exclude the witness, Our Code seeks, 
in section 328, to remove all disqualifications, and then by 
subsequent provisions to establish certain limited disquali- 
fications, and it is not unreasonable to infer that the legis- 
ture meant by section 329 to retain in force the common 
law disqualifications in so far as it fell within the language 
of the statute. This is the construction placed by the su- 
preme court of Towa upon the statute of that state. That. 
court holds that in determining what interest is sufficient 
to exclude the testimony the common law tests apply. 
(Wormley v. Hamburg, 40 Ia., 22; Goddard v. Lifing- 
well, 40 Ia., 249.) Such, too, seems to be implied in this 
state from the case of Ransom v. Schmela, 13 Neb., 73, 
where it was held that a liability for costs in the action 
was a direct legal interest which rendered a witness incom- 
petent. This was one of the interests which rendered a 
witness incompetent at the common law. But while it 
seems clear that the term “interest” was used in our stat- 
ute in the common law sense, it is equally clear that by 
restricting the disqualification to those having a direct legat 
interest in the action the legislature intended to admit the 
testimony of some persons having interests not direct or 
not legal which at common law would have excluded them. 
In this state a woman by marriage becomes entitled to an 
inchoate estate of dower in all the land whereof the hus- 
band is seized of any estate of inheritance during the cov- 
erture. (Compiled Statutes, ch. 28, sec. 1.) This is an 
interest which, when it once attaches, remains and contin- 
ues a charge or incumbrance upon the real estate, unless © 
released by the voluntary act of the wife or extinguished 
by operation of law. A sale of land under execution upon 
a judgment against the husband alone will not defeat it. 
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(Butler v. Fitzgerald, 43 Neb., 192.) While the estate thus 
acquired is not one in possession, it is such a present vested 
interest of a legal character, and creates such a direct legal 
interest in an action to establish title in her husband, as 
falls within the inhibition of section 329. The object of 
this section was to prevent a party testifying against the 
representatives of a deceased person, where the interest of 
such party in the result of the action is of such a character 
as to hold out a temptation to perjury to such an extent as 
to run counter to the policy of thelaw. Surely the acqui- 
sition of an estate, even one to take effect in futuro, but of 
such a character as to be recognized at law, and not capa- 
ble of being defeated by any act of the tenant, presents such. 
_an interest. We are aware that at common law it was held 
that the interest of an heir apparent did not disqualify him, 
but no one could be the heir of a living person. No pres- 
ent interest was recognized in the heir apparent. His es- 
tate might be defeated by the conveyance or will of his 
ancestor. The law does recognize an inchoate estate of 
dower and no act of the husband can defeat sucha estate. 
To the first question proposed we therefore answer that Mrs. 
Wylie, as the wife of the plaintiff, did have such an inter- 
est as to bring her testimony within the prohibition of sec- 
tion 329, and that the district court did not err in excluding 
her testimony as to conversations with Mrs. Charlton, | ‘ 
Counsel argue that, aside from this interest, her interest as 
heir disqualifies her from testifying on behalf of her hus- 
band adversely to such interest, and in support of that con- 
tention cite the Iowa cases above referred to. But, as we 
have pointed out, those cases construed a statute plain in its 
terms, and by its express terms going beyond the reason 
which led to its enactment. It was not for the court, in 
’ gpite of such direct language, to confine the statute so as 
merely to meet the mischief which it was sought to prevent. 
Our statute does not contain such words, The defendants 
would have it construed as if it read that no person having 
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a direct legal interest in the result of an action shall be per- 
mitted to testify when the party adverse to the one calling 
him is a representative of a deceased person, Having in 
view the common law rule as to competency, and the mis- 
chief which this statute sought to prevent, it should be 
construed as if it read that no person having a direct legal 
interest in the result of an action shall be permitted to tes- 
tify, when the party interested adversely to the witness’ 
interest is the representative of a deceased person. 

It still remains to be considered whether the fact that 
Mrs. Wylie was interested on both sides of the record 
rendered her competent. At common law it was said that 
if the witness is equally interested on both sides he is com- 
petent, but if there is a certain excess of iuterest on one 
side he will be incompetent to testify on that side. (1 
Greenleaf, Evidence, 391.) An inspection of the cases 
upon which that statement is based discloses, however, that 
the courts did not attempt to weigh different interests, one 
against the other, but admitted the testimony only where 
the interest was precisely the same. Thus, in L/derson v, 
Atkinson, 7 T. R. [Eng. ], 480, a witness was held competent 
because, whichever way the action resulted, he was bound 
to pay the amount involved, according to its event, either 
to one party or to the other. To the same effect is Birt v. 
Kershaw, 2 East [Eng.], 458. In other cases, a witness 
was held incompetent because, while there.was an equal 
liability in one way on either side, the success of the party 
calling him would relieve him from a distinct and addi- 
tional liability. (Jones v. Brooks, 4 Taunt. [Eng.], 464; 
Larbalestier v. Clark, 1 B. & Ad. [Eng.], 899.) Where 
interests are precisely equal on either side, it may be that 
the case is out of the reason of the common law, although 
not out of the letter of our statute; but where there is an 
interest adverse to the representative of the deceased, we do 
not think that the courts, without any standard of com- 
parison, should attempt to weigh that interest against an 
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interest of a different character on the side of such repre- 
sentative, and so undertake to say that the interest on be- 
half of the representative is greater than that against him, 
and that an exception to the statute should in that case be 
made. Where the interest is the same on either side, it 
may perhaps be said that there is not within the meaning 
of the statute any interest in the event of the action; but 
where the interests are different in character, the only safe 
rule is to follow the statute and exclude the witness’ testi- 
mony. We think the district court ruled correctly on this 
point and the result is that both judgments should be 


AFFIRMED. 


Joun C. DoLen v. E, A. BucHanan, 
FILED FEBRUARY 19, 1895. No. 6451. 


District Courts: PowER oF ONE JUDGE To SET ASIDE JuDG- 
MENT OF ANOTHER: Feaup. Where a judyment is rendered 
against a defendant in a district court having two judges, by 
one of the judges thereof, an application at the same term to 
vacate and set aside such judgment on the ground that the same 
was obtained upon a forged waiver of service of summons and 
confession of judgment, may properly be heard by whichever 
judge of the court is presiding at the time the application is 
preseuted. 


Error from the district court of Gage county. Tried 
below before Busu, J. 


A, Hardy, for plaintiff in error, cited: Marvin v. Weider, 
31 Neb., 774. 


L. M. Pemberton, contra, cited: Buchanan v. Mallalieu, 
25 Neb., 204. 
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Norvat, C. J. 


At the June term, 1891, of the district court of Gage 
county, to-wit, on July 29, the plaintiff in error recovered, 
a judgment against the defendant in error in the sum of 
$4,300 and costs of suit, the Hon. T. Appelget at the time 
being the presiding judge. Plaintiff attached to and filed 

. with his petition in the case a writing, purporting to be 
sigued by the defendant, waiving the issuing and service of 
summons in the action, entering his voluntary appearance 
therein, and consenting that judgment be entered in favor 
of the plaintiff in the sum of $4,300 and costs. Subse- 
quently, at the same term of court, on July 31, 1891, the 
defendant filed in said cause the following motion: 


“Tn the District Court of Gage County, Nebraska. 


«J. C. DoLEN, PLAINTIFF, 
Vv. Motion. 
E. A. BucHANAN, DEFENDANT, 


“Comes now the defendant and moves the court to set 
aside the judgment obtained against him in said cause in 
this court on the 29th day of July, 1891, for the sum of 
$4,300, for the reason that said judgment was falsely and 
fraudulently obtained, and was obtained without the serv- 
ice of any summons upon, or notice to, defendant, and upon 
a forged waiver of service of summons and confession of 
judgment and without authority of law, as is shown by . 
the affidavit hereto attached, marked ‘A,’ and made part 
thereof; and for the further reason that affiant has a good 
defense to said action, as is also shown by said affidavit. 

“PEMBERTON & Busu, 
“ Attorneys for Defendant.” 


The foregoing motion to set aside the judgment and find- 
ings in the case came on for hearing before the court on 
the following day of the same term at which they were en- 
tered, the Hon. J. H. Broady then being the sole presiding 
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judge, when said motion was sustained and the judgment 
previously rendered was vacated. At a subsequent term 
of the court the cause was dismissed, because of the failure 
of the plaintiff to give security for costs. 

The only point urged for a reversal is the ruling of 
Judge Broady in setting aside the judgment rendered at the 
same term by Judge Appelget. It is not claimed that the 
grounds set up in the motion to vacate were insufficient . 
to authorize the court to make the order of which complaint 
is made, nor that the motion was not supported by the evi- 
dence adduced on the hearing, but it is strenuously insisted 
that it was reversible error for Judge Broady to set the 
judgment aside, since Judge Appelget occupied the bench 
when such judgment was entered. Stated in another form, 
that judgment pronounced by one judge of the district 
court cannot be vacated at the same term by another judge 
of the same district, even though the judgment was pro- 
cured upon a forged waiver of service of summons and con- 
fession of judgment. The opinion in Marvin v. Weider, 
31 Neb., 774, is cited to support the contention of counsel, 
In that case, in a per curiam opinion, it was held, where a 
judicial district has two judges, that the ruling made by 
one of the judges thereof, upon a demurrer to a pleading, is 
binding upon the other judge, unless for cause it is set aside. 
It is not necessary now to determine whether the precedent 
cited was correctly decided or not, for it is obvious that the 

‘ decision does not conflict with the ruling made in the lower 
court in the cause now before us, inasmuch as the judg- 
ment rendered by Judge Appelget was vacated and set 
aside upon a proper showing, and for a sufficient cause, 
namely, that the written waiver of the issuance and service 
of summons, and confession of judgment, was a forgery. 
This case falls squarely within the exception to the rule 
announced in Marvin v. Weider, supra. To hold that the 
application to vacate the judgment on account of fraud can 
only be made to the judge who rendered the original judg- 
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ment would be a monstrous doctrine, one we must decline 
to adopt. Although there are two judges of the district 
court of Gage county, yet the one presiding has the power 
to make any order or judgment in a cause; but where one 
judge has made a ruling, comity requires the other should 
respect it. That there is no conflict of decision in the case 
at bar is plain. We entertain no doubt, and so decide, 
that the application was properly heard by Judge Broady, 
and his decision wasa just one, The judgment is therefore 


AFFIRMED. 


Joun F. Jouuy v. STATE oF NEBRASKA, 
FILED FEBRUARY 19, 1895. No. 5631. 


1, Instructions: FalLureE TO NUMBER: EXCEPTIONS: REVIEW. 
The failure of the trial court to number the different paragraphs 
of the charge to the jury, or to write the word “given” on the 
margin of each instruction, as required by the statute, cannot. 
be relied upon in this court for a reversal of the judgment where 
no objection was specifically taken on that ground in the trial 
court at the time the charge was given. 


2. Limitation of Actions: Criminan Law. A prosecution fora 
misdemeanor, where the penalty fixed by statute is restricted to 
a fine of not exceeding $100 and to imprisonment not exceeding 
three months, must be instituted within one year from the time. 
such offense was committed. 


3 Criminal Law: AssauLT 4ND Battery! STATUTE oF LIMI- 
TATIONS. On the trial of a prosecution for an assault and bat- 
tery it is error for the court to charge the jury that it was sufficient. 
if they found the offense was committed within eighteen months 
prior to the filing of the complaint. 


: HARMLESS ERROR IN INSTRUCTIONS. 
The giving of such instruction is error without prejudice, where 
the undisputed evidence discloses that the act charged was com- 
mitted less than a year prior to the filiug of the complaint. 


4. 
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5. Review: INsTRUCTIONS: ASSIGNMENTS OF Error. Instruc- 
tions of which no complaint is made in the motion for a new 
trial, or in the petition in error, will not be reviewed in this 
court. 


Error to the district court for Burt county. Tried 
below before Scorr, J. 


H. Wade Gillis, for plaintiff in error. 
George H. Hastings, Attorney General, contra. 


Norvat, C, J. 


The plaintiff in error was convicted before a justice of 
the peace of an assault and battery. . He thereupon ap- 
pealed to the district court, where, on a trial to a jury, he 
was found guilty of an assault, and was sentenced to paya 
fine of $100 and costs of suit. 

The first error assigned is the failure of the court to 
number the different paragraphs of the charge to the jury, 
and to write the word “given” on the margin of each in- 
struction, as required by the statute. No exception was 
taken on the grounds stated when the instructions were 
read, hence the point is not available in this court. (Gibson 
v. Sullivan, 18 Neb.,558; Omaha & Florence Land & Trust 
Co, v. Hansen, 32 Neb., 449; City of Chadron v. Glover, 
43 Neb., 732.) 

It is next contended that the court erred in charging the 
jury that it was sufticient if they found the offense was 
committed within.eighteen months prior to the date of the 
filing of the complaint. The contention of his counsel is 
that the statute of limitations runs against this offense in 
twelve months from the time the same was committed. 
Section 256 of the Criminal Code, relating to the limita- 
tion of criminal prosecutions, provides: “No person or. 
persons shall be prosecuted for any felony (treason, murder, 
arson, and forgery excepted), unless the indictment for the 


VoL. 43] JANUARY TERM, 1895. 859 


Jolly y. State. 


same shall be found by a grand jury, within three years 
next after the offense shall have been done or committed. 
Nor shall any person be prosecuted, tried, or punished for 
any misdemeanor, or other indictable offense below the 
grade of felony, or for any fine or forfeiture under any-penal 
statute, unless the indictment, information, or action for 
the same shall] be found or instituted within one year and 
six months from the time of committing the offense, or in- 
curring the fine or forfeiture, or within one year for any 
offense, the punishment of which is restricted by a fine not 
exceeding one hundred dollars, and to imprisonment not 
exceeding three months,” ete. It will be observed that a 
prosecution for any offense denominated a misdemeanor, 
where the penalty prescribed by the statute is restricted to 
a fine of not exceeding $100 and to imprisonment not ex- 
ceeding three months, must be brought within one year from 
the time the offense was committed. As to all other mis- 
demeanors, the statute of limitations is eighteen months. 
The statute (section 17 of the Criminal Code) fixes the 
penalty for an unlawful assault, or an assault and battery, 
at a fine not exceeding $100, or imprisonment in the county 
jail uot exceeding three months. The instruction of the 
court was, therefore, erroneous, but the plaintiff in er- 
ror was not prejudiced thereby. The record discloses that 
the complaint in this case was filed in the justice’s court on 
the 8th day of June, 1891, and the undisputed testimony 
shows that the offense with which the plaintiff in error 
stands charged was committed on the 29th day of May, 
1891, the date laid in the complaint. Had there been any 
evidence tending to show that the assault was committed 
more than a year prior to the filing of the complaint, then 
the error in the instruction would have been fatal; but as 
there was no such evidence given, no prejudice to the ac- 
cused is shown. It has often been decided that a civil cause 
will not be reversed for the giving of an erroneous instruc- 
tion where the party complaining could not possibly have 
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been prejudiced thereby. (Converse v. Meyer, 14 Neb., 190; 
Knowlton v. Mandeville, 20 Neb., 59; Lamb v. Hotchkiss, 
14 Neb., 102; O'Hara v. Wells, 14 Neb., 403.) No good 
reason can be suggested why the same rule should not ap- 
ply to criminal prosecutions. 

Objection is made in the brief filed of the following in- 
struction given by the court on its own motion: “If you 
find from the evidence in the case, and beyond a reasonable 
doubt, that defendant did strike said John Bennett as 
charged in the information, and that before the lick was 
given by defendant he moved out of his way in order to 
be within striking distance of and so he could strike said 
Bennett, he is guilty.” The giving of this instruction was 
not complained of, either in a motion for a new trial or in 
the petition in error, hence we cannot review the same. 
From a careful perusal of the evidence contained in the bill 
of exceptions we are satisfied that it is sufficient to sustain 
the verdict. The judgment is 

AFFIRMED, 


SraTEe oF NEBRASKA, EX REL. DanteL S. Conroy, v. 
Frep A, MILLER. 


FILED FEBRUARY 19, 1895. No. 7512. 


1. Criminal Law: INDICTMENT AND INFORMATION. In this state 
prosecutions for crime may be either upon information or by in- 
dictment. 


2. Information: Time To Fite. An information must be filed 
by the prosecutor during the term of court at which the accused 
is required to appear, in case he is held in jail. 


3. Criminal Law: FaI.LurE To FILE INFORMATION: DISCHARGE 
or PRISONER. Before a defendant in a criminal prosecution, 
who has been committed to jail in default of bail by the exam- 
ining magistrate, is entitled to be discharged under section 389 
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of the Criminal Code it must appear that neither an information 
was filed, nor an indictment was found, against him at the term 
of the district court at which he is held to answer. 


Error from the district court of Lancaster county. 
Tried below before Houmes, J. 


Alex, Altschuler, for relator. 


A. 8. Churchill, Attorney General, contra. 


Norvat, C. J. 


On the 5th day of January, 1895, the plaintiff in error 
applied to the Hon. E. P. Holmes, one of the judges of the 
district court of Lancaster county, fora writ of habeas cor- 
pus, against Fred A. Miller, sheriff of said county. Upon 
the hearing the application was denied. The petitioner 
prosecutes error. 

It is alleged in the petition, substantially, and by the 
respondent admitted to be true, that on the 18th day of 
September, 1894, the relator was arrested upon the charge 
of grand larceny filed against him in the police court of the 
city of Lincoln, aud, upon a preliminary examination had 
before said court, he was required to enter into a recogni- 
zance in the sum of $200 for his appearance at the next 
term of the district court of said county, and in default of 
bail he was committed to the county jail, where he has ever 
since been confined; that the first term of said district court 
held after said preliminary hearing convened on the 24th 
day of September, 1894, and ended on December 31, 1894; 
that no information has been filed by the county attorney 
in said court against the relator upon said charge, or for 
the commission of any other offense. The relator contends 
that he is entitled to be discharged from imprisonment on 
the ground that an information was not filed against him 
during the September, 1894, term of the district court of 
Lancaster county. The proper determination of this ques- 
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tion requires an examination and construction of several 
provisions of the Criminal Code. Section 389 of said 
Code reads as follows: ‘Any person held in jail charged 
with an indictable offense shall be discharged if he be not 
indicted at the term of the court at which he is held to 
answer, unless such person shall have been committed to 
jail on such charge after the rising and final report of the 
regular grand jury for said term, in which case the court in 
its discretion may discharge such person or order a new 
grand jury, as provided in section four hundred and five, 
or require such person to enter into recognizance with suf- 
ficient security for his appearance before said court to an- 
swer such charge at the next term thereof; Provided, That 
such person so held in jail without indictment shall not be 
discharged, if it appears to the satisfaction of the court that 
the witnesses on the part of the state have been enticed or 
kept away, or are detained and prevented from attending 
court by sickness or some inevitable accident.” The fore- 
going section was under consideration in Ex parte Two Calf, 
11 Neb., 221, where it was held that a person, who has 
been committed to jail upon a preliminary examination for 
a criminal offense, is entitled to be discharged from such 
imprisonment where no indictment is returned against him 
at the term of court at which he is held to answer, unless 
the state’s witnesses have been prevented from attending 
court. This holding is but declaratory of the plain pro- 
visions of the statute. Since that decision was pronounced 
the legislature has made provision for prosecuting offenses 
on information, reserving, however, to the judges of the 
district courts the power to call grand juries when it is 
deemed expedient so to do. (See ch. 54, Criminal Code.) 
Now prosecutions may be either upon information filed by 
the county attorney or by indictment. Section 579 of said 
Code provides, inter alia, that all informations shall be filed 
during term, in the district court having jurisdiction of the 
offense. Sections 581 and 588 are as follows: 
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“Sec. 581. That the provisions of chapters 40, 41, 42, 
48, 44, 45, of the Criminal Code, in relation to indict- 
ments, and all other provisions of law applying to prose- 
cutions upon indictments, to writs, and processes therein, 
and the issuing and service thereof, to motions, pleadings, 
trials, and punishments, or the execution of any sentence, 
and to all other proceedings in cases of indictment, whether 
in the court of original or appellate jurisdiction, shall in 
the same manner and to the same extent, as near as may 
be, apply to informations, and all prosecutions and pro- 
ceedings thereon. 

“Sec. 583. It shall be the duty of the prosecuting attor- 
ney of the proper county to inquire into and make full ex- 
amination of all the facts and circumstances connected with 
any case of preliminary examination, as provided by law, 
touching the commission of any offense wherein the offender 
shall be committed to jail, or become recognized or held to 
bail, and if the prosecuting attorney shall determine in any 
such case that an information ought not to be filed, he shall 
make, subscribe, and file with the clerk of the court a state- 
ment in writing, containing his reasons, in fact and in law, 
for not filing an information in such case, and that such 
statement shall be filed at and during the term of court at 
which the offender shall be held for his appearance; Pro- 
vided, That in such case such court may examine said state- 
ment, together with the evidence filed in the case, and if, 
upon such examination, the court shall not be satisfied with 
said statement, the prosecuting attorney shall be directed 
by the court to file the proper information, and bring the 
case to trial.” 

It will be observed that section 581, quoted ahove, makes 
the provisions of the Criminal Code relating to indictments 
and prosecutions thereunder applicable, so far as possible, 
to’ prosecutions upon informations filed by the county at- 
torney. Construing, therefore, said section 389 and the 
provisions of said chapter 54 of the Criminal Code to- 
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gether, as we must, it is perfectly plain that where the party 
is in jail the information must be filed against him during 
the term of the district court at which he is held to answer. 
The filing of the information, in case the accused is in cus- 
tody, cannot be put off to await the convenience of the 
prosecuting officer until a subsequent term of the court. 
To hold otherwise would be the rankest kind of judicial 
legislation. We must not, however, be understood as inti- 
mating by this that an amended information, in a proper 
case, may not be filed at any term of court. 

The opinion in Hammond », State, 39 Neb., 252, is not 
in conflict with the conclusion reached herein. In that case 
section 889 was not under consideration, but sections 390 
and 391 of the Criminal Code alone were construed. The 
point we have been discussing was in no manner involved 
in the case above mentioned, but the question within what 
time a defendant who has been indicted, or an information 
filed against, shall be brought to trial was involved, as 
the following quotation from the syllabus of the decision 
will disclose: “1. A defendant in a criminal prosecution, 
who has never been committed to jail, or otherwise detained 
in custody, is not entitled to be discharged under the pro- 
visions of section 390 of the Criminal Code, on the ground 
that he has not been brought to trial before the end of the 
second term after the finding of the indictment or the filing 
of the information. 2. The provision of section 391 of 
the Criminal Code, for the discharge of any person indicted 
who, after having given bail, shall not be brought to trial 
before the end of the third term of the court held after 
the finding of such indictment, is held to exclude the term 
at which the indictment is found.” In this state, as al- 
ready stated, prosecutions for crimes may be in either of 
two modes, by indictment presented by a grand jury, or 
upon information filed by the prosecuting attorney. ‘In 
case a party is bound over to the district court to answer a 
criminal offense, and the grand jury, after investigating the 
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charge, reports ignoring a bill, the prosecutor cannot file 
an information against the prisoner for the same offense, at 
least until another preliminary examination before a mag- 
istrate has been had. (Richards v. State, 22 Neb., 145.) 
But where no grand jury has been ordered, the prosecution 
by information is the exclusive mode. (Jones v. State, 18 
Neb., 401.) So, too, where an indictment is defective, the 
court may permit the county attorney to withdraw the same 
and file an information charging the offense covered by the 
indictment. (Alderman v. State, 24 Neb., 97.) In the case 
at bar, while the application for the writ alleges that no in- 
formation has been filed against the relator, it fails to aver 
that no indictment has been returned against him. In ad- 
dition to the facts stated in the application herein it should 
have contained an averment to the effect that no indictment 
was found against the relator at said September term of the 
court, or that no grand jury was ordered, summoned, se- 
lected or impaneled for said term. Suppose the petition for 
the writ merely showed that no indictment was returned 
against the relator at the term at which he was held to answer. 
Would it be sufficient to entitle him to be discharged from 
custody? Clearly not; for the obvious reason indictment 
is not the sole mode provided by statute for the prosecu- 
tion for crime. Before a prisoner has the right to demand 
his release by habeas corpus, under the provisions of said 
section 389, the application for the writ must disclose not 
only that no information was filed against him at the term 
of court at which he was required to appear, but that he 
was uot indicted at said term for any crime, or that no 
grand jury was ordered for said term of court. It follows 
the application was insufficient to entitle relator to be dis- 
charged, and the order of the district court denying the 
writ must, therefore, be 
AFFIRMED, 
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STEPHEN D. Terry v. Beatrice SrarcH Company. 
FILED FEBRUARY 19, 1895. No. 5697. 


1, Contracts: Breacu: ACTION FoR DAMAGES BEFORE TIME FOR. 
PERFORMANCE Held, That plaintiff was not entitled to re- 
cover damages for loss sustained by reason of a breach of the 
contract, set out in the opinion, after the suit was instituted, 
since the time fixed for fall performance by the defendant had 
not then elapsed. 


2. Review: ADMISSION oF EVIDENCE: HARMLEss Error. A 
judgment will not be reversed for error committed by the trial 
court in admitting immaterial testimony, when it is clear, upon 
an examination of the whole record, that the verdict must have. 
been the same had the objectionable evidence been excluded. 


3. 


: PREJUDICIAL Error. Error may be predicated 
upon the admission of improper evidence in @ cause tried to a 
jury, when it is obvious that the unsuccessful party was, or may 
have been, prejudiced thereby. 


4. Instructions: EvipENcE: Review. It is error for the court to- 
, give an instruction which assnmes as established a disputed 
question of fact, It is for the jury alone to pass upon conflict- 

ing evidence. 


Error from the district court of Gage county. Tried 
below before Broapy, J. 


See opinion for statement of the case. 


LD. M. Pemberton, for plaintiff in error: 


Defendant’s answer admits the making of the contract as 
alleged by plaintiff, and admits the violation of the contract 
by itself in the first instance. It then alleges as a defense 
that, after violating the contract itself, it put an end to the 
contract because plaintiff did not make payments as stip- ° 
ulated in the contract. Defendant could not take advan- 
tage of its own wrong and breach of contract to prevent 
plaintiff having the benefit of his contract. (Jones v. Tay- 
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lor, 56 Am. Dec. [Tex.], 55; Cape Fear Navigation Co.v. 
Wilcoz, 78 Am. Dec. [N. Car.], 260.) 

As to plaintiff’s measure of damages the following au- 
thorities are cited: Hinde v. Liddell, L.R., 10 Q. B. [Eng.], 
265; Simpson». Orippin, L. R., 8 Q. B. [Eng.], 14; Scoté 
v. Kittanning Coal Co.,89 Pa.St., 231; Blackburn v. Reilly, 
47 N. J. Law, 290; Freeth v. Burr, L. R., 9 C. P. [Eng.], 
208. 


Alfred Hazlett, contra. 


“Norvat, C. J. 


On the 20th day of October, 1890, the plaintiff and de- 
fendant entered into a written contract, of which the fol- 
lowing is a copy: 

“This agrcement, made and entered, into this 20th day 
‘of October, 1890, between the Beatrice Starch Company, 
of Gage county, Nebraska, party of the first part, add 8, 
D. Terry, of the same place aforesaid, party of the second 
part, witnesseth: The said party of the first part, for and 
in consideration of the payments and agreements herein- 
after promised and entered into and to be-made and per- 
formed by the said party of the second part, hereby agrees 
to deliver in tanks to second party all the refuse corn aris- 
ing and accumulating from the manufacture of starch in the 
starch manufactory of first party in Beatrice, Nebraska, for 
the period of two years from and after the first day of No- 
vember, 1890, and also agrees to furnish grounds for feed 
lot, viz., the two (2) acres adjoining first party’s property 
on the south, it being the same property purchased of Zim- 
merman by first party, and to furnish tank of sufficient 
capacity to hold at least two days’ grinding, and also to 
furnish steam for heating the feed furnished suitable for 
-feeding. And the party of the first part further agrees to 
run and operate said manufactory during said term, unless 
prevented by unavoidable accidents and casualties, so as to 
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grind not less than two hundred and fifty (250) bushels per 
day for each working day, excepting the months of July 
and August of each year. Said delivery to be made on the 
feed lot above described. In consideration of the premises 
the said party of the second part agrees to take said refuse 
corn and to pay therefor the sum of six and two-thirds (62) 
cents for each and every bushel of corn ground in said starch 
manufactory, for the time aforesaid, payments to be made 
every sixty days during the continuance of this contract. 
It is further agreed by and between the respective parties 
that the second party is to make all improvements on said 
feeding lot that he may think necessary for feeding pur- 
poses, except tanks to store feed in, which first party fur- 
nished, and at the expiration or other determination of this 
contract the second party agrees to purchase all improve- 
ments placed on said feeding lot for feedirz purposes by 
second party, at a price to be agreed upon by said parties; 
and ‘in case they cannot agree as to price, then it is to be 
referred to three (3) disinterested parties, each party select- 
ing one, and the two thus selected to select the third, and 
the price fixed and agreed upon by two of said arbitrators 
shall be binding upon the parties hereto. It is further 
agreed that if on sixty (60) days’ trial it shall be found 
that said refuse corn was not suitable feed for cattle and 
that when properly fed therewith the cattle would not thrive 
on said feed, then this contract may be determined by the 
party of the second part by giving first party fifteen (15) 
days’ notice of such election; but in case of such determi- 
nation the first party is not to take or pay for the improve- 
ments made on said feed lot by second party and he may 
remove them. It is further agreed that if first party can- 
not commence to supply said refuse corn on the Ist day of 
November, 1890, he is to be allowed ten days (10) grace 
thereafter to commence the delivery of said refuse corn. It 
is further agreed that first party is to supply second party 
with the necessary water to be used for feeding purposes. 
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“Signed this 20th day of October, 1890. 
“THE BEATRICE STARCH COMPANY, 
“By A, C. ScHErBLIicH, Sec. & Treas. 
“S. D. Terry. 
‘In presence of 
“A, H. Bapcock.” 


This action was brought by the plaintiff to recover dam- 
ages for an alleged breach of the foregoing agreement, by 
reason of the defendant’s failure to furnish the refuse corn 
according to the terms of the contract. “he answer, after 
admitting the incorporation of the d:{ —_. .t and the exe- 
cution of the contract above set forth, admits that the de- 
fendant did not commence to furnish to the plaintiff any 
feed prior to December 1, 1890, and from which time, until 
the 15th day of the same month, it did not supply the full 
amount of feed required by said contract, and alleges that 
it was prevented by unavoidable accidents and casualities 
from so doing. The defendant further answering avers 
that, with the exceptions aforesaid, it has performed all the 
terms and conditions of said contract on its part to be kept; 
that plaintiff made no claim for damages for the failure of 
the defendant to supply the full amount of feed required 
by the contract, from the 10th day of November, 1890, 
to the 15th of the fullowing month, but continued in pos- 
session under said contract, and used the feed furnished 
by the defendant up to February 28, 1891, when defend- 
ant declared the contract forfeited, and annulled the same, 
by reason of plaintiff's failure to perform the same and 
make the payments therein required of him. The answer 
sets up, by way of counter-claim, that from December 15, 
1891, defendant furnished the full amount of feed to plaint- 
iff required by the contract, amounting in value to thesum 
of $1,099.56, and that plaintiff has not paid said amount, 
nor any part thereof. The defendant consents to the allow- 
ing $200 as damages to the plaintiff by reason of the fail- 
ure to furnish the amount of feed stipulated in the contract, 
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for and during the time stated aforesaid, and prays judg- 
ment against the plaintiff for said sum of $1,099.56, with 
interest thereon, less the $200 damages to plaintiff. Plaint- 
iff replied to the answer by a general denial. There was 
a trial toa jury, with a verdict and judgment of $300 in 
favor of the defendant. Plaintiff brings the case to this 
court for review. 

It will be observed that the contract, by its terms, was 
to continue in force for the period of two years from and 
after the taking effect thereof, which was fixed for Novem- 
ber 1, 1890, nnless the defendant was unable to commence 
complying with the contract on that date, in which case he 
was allowed ten days after the time specified in which to 
commence the delivery of the refuse corn arising and accu- 
mulating from the manufacture of starch at its factory, or 
mill; that it was to grind not less than 250 bushels of corn 
per day for the term of two years, except during certain 
months; defendant was to furnish and deliver to plaintiff 
during said period all of said refuse corn, for which plaintiff 
agreed to pay six and two-third cents cents per bushel for 
every bushel ground by the defendant. The evidence dis- 
closes that the company did not commence the delivery of 
the feed to plaintiff until the fore part of December, 1890, 
and ceased to furnish any after February 28, 1891, and for 
a portion of the time between said dates it did not furnish 
the full amount of feed, or refuse corn, stipulated for by the 
contract. The plaintiff contends he was entitled to dam- 
ages for the full two years the contract was to run, while the 
trial court ruled, upon the admission of testimony, that he 
could only recover the damages sustained up to the com- 
mencement of the action in the court below, which was on 
March 26, 1891. ‘There was no error in the ruling men- 
tioned. This suit was instituted more than a year anda 
half before the contract by its terms would have expired, 
and it is plain that plaintiff was not entitled to recover in 
this cause for any damages he might sustain by reason of 
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the breach of the contract by the defendant after the action 
was brought. There had been only a partial breach, as the 
time fixed for entire performance by the defendant had not 
then elapsed. For the damages which had accrued when 
the suit was instituted, he can recover herein, and not more. 
{Carstens v. McDonald, 38 Neb., 858.) 

The views expressed meet the objections urged against 
the decisions of the court below, in refusing plaintiff’s first 
request to charge, which was to the effect that plaintiff was 
entitled to have his damages assessed for the full time cov- 
ered by the contract. Besides there was no evidence upon 
which to predicate the instruction, It is undisputed that, 
after the contract was executed by the parties, plaintiff 
fenced the lot near the defendant’s mill, put in feed troughs 
and tanks suitable for feeding purposes, and placed in said 
lot something over three hundred head of cattle, to which 
the refuse corn furnished by the defendant was fed. On 
the trial the defendant was permitted, over plaintiff’s objec- 
tions, to prove that these cattle were of a very inferior qual- 
ity. This testimony was clearly inadmissible under the 
issues in the case. It was wholly immaterial and foreign 
to the questions to betried what kind of cattle, or their 
condition, which plaintiff owned and fed the refuse corn 
to. As stated in the briefs of the attorney for the defendant, 
“it made no difference what plaintiff chose to do with such 
feed as defendant furnished him. He might feed it to any- 
thing he wished, or not feed it at all.” The defendant 
does not contend that the testimony to which reference has 
been made was admissible, but it is urged that the jury 
. could not: have been influenced thereby. A verdict will 
not be set aside for the erroneous ruling of a trial court ad- 
mitting or excluding testimony, when an examination of 
the record shows that the verdict is the only one which 
should have been returned. (Delaney v. Errickson, 11 Neb., 
533; Brooks v. Dutcher, 22 Neb., 644.) 

The remaining question to be considered 1s whether 
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plaintiff was in any manner prejudiced by the admission of 
the testimony as to the kind and condition of the cattle 
which he was feeding. In other words, had the testimony 
been excluded, could the result have been more favorable 
to the plaintiff? It is undisputed that the total value of 
the feed delivered by the defendant to the plaintiff under 
the contract, according to the stipulated price to be paid 
for the same, is $1,033.55, and that no portion of said sum 
has been paid to the defendant. All the witnesses agree 
that defendant commenced to furnish the full quantity of 
feed mentioned in the contract on December 15, 1890, and 
continued so to do until the 11th day of ‘the following 
February. Although Mr. Scheiblich, the secretary and 
treasurer of the defendant, testified that the full amount 
was delivered up to and including February 21, and that 
a less quantity was supplied from said date until the end 
- of the month, as well as during the first half of the month 
of December, 1890, plaintiff and his witness admit that 
some refuse corn was delivered to the defendant both prior 
and subsequent to the period during which 250 bushels per 
day were furnished. It is also disclosed that the kind of 
feed contracted for could not be procured in the vicinity of 
Beatrice, other than of the defendant, and that plaintiff, 
after the breach of the contract, was compelled to feed his 
cattle shelled corn, which, according to the evidence, is the 
best substitute for the refuse corn from the factory. The 
testimony on the part of the plaintiff is to the effect that 
two-fifths of a bushel of shelled corn is equal for feeding 
purposes to one bushel of refuse corn furnished by the 
defendant. Stated differently, that it would require 100 - 
bushels of shelled corn per day to put on as much flesh as 
the feed of 250 bushels of corn after it has passed through 
the starch mill. The testimony of the witnesses for the 
defendant tends to show that one-fifth of a bushel of shelled 
corn is equivalent to one bushel of the refuse corn. It is 
shown that the average market value of corn at Beatrice 
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from December 1, 1890, to the following March was 50 
cents per bushel. By the terms of the contract the feeding - 
of the cattle would cost the plaintiff 62 cents per bushel 
for the feed, or $16.662 per day, while feeding them corn 
cost him $25 per day if but 50 bushels were used, or $50 
per day in case 100 bushels were fed. The plaintiff there- 
fore sustained damages for each day during the time the 
defendant failed to supply any feed in the sum of $8.334, 
according to the testimony of the defendant’s witnesses, or 
$33.334 per day, should the testimony of the plaintiff’s 
witness be adopted as the most accurate and reliable. 
While, as already noted, there is some conflict in this testi- 
mony as to the precise length of time the defendant com- 
plied with the contract by furnishing the full quantity of 
feed required, yet it being undisputed that the total value 
of the feed furnished by the defendant is $1,033.55, it is 
clear that the entire quantity of refuse corn supplied was 
approximately 15,500 bushels, and allowing 250 bushels 
per day as called for by the contract, would last but 62 days. 
From November 10, 1890, the date the contract went into 
effect, to February 28, 1891, the day the last feed was fur- 
nished by the defendant and the contract was declared ter- 
minated by it, is 110 days. Deducting therefrom 62, the 
number of days in which the total feed furnished should 
have been supplied, we have remaining 58 days, during 
which there was an entire failure on the part of the defend- 
ant to comply with its agreement. If we allow plaintiff 
damages at $33.333 per day, as fixed by the testimony of 
his witness, his aggregate damages would bea fraction over 
$1,933.33, or nearly $900 more than was due from the 
plaintiff to the defendant on account of feed supplied, and 
yet the latter recovered $300. If the correct measure of 
plaintiff’s damages was but $8.334 per day, as some of the 
evidence tends to show, he has no right to complain of the 
verdict. The writer is inclined to believe that the sum 
last stated more nearly represents the actual daily loss sus- 
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tained by plaintiff by reason of the breach of the contract 

. by the defendant. We are in part led to this conclusion 
by the fact that for a short time while the mill was not 
running the plaintiff agreed to, and did, accept from the 
defendant as a compliance with the contract, 50 bushels per 
day of shelled corn, or one-half the quantity which the 
former at the trial insisted was equivalent to 250 bushels of 
corn after the starch had been extracted therefrom by the 
starch factory. There was, however, evidence before the 
jury from which they might have found that the pecuniary 
loss sustained was much greater than $8.333 per day. There 
being a conflict in the evidence relating to the question of 
damages, we cannot say that the verdict is the only one which 
should have been returned in the case. Nor can we deter- 
mine that the plaintiff was not prejudiced by reason of the 
admission of testimony as to the kind and condition of the 
cattle which he had been feeding. On the contrary, the jury 
may have been, and probably were, influenced in their de- 
liberations by the admission of the testimony alluded to, 
and hence the plaintiff is entitled to a new trial by reason 
thereof. 

Complaint is made of the giving of the second instruc- 
tion, which reads as follows: 

“2, The written notice by defendant to plaintiff, dated 
February 24, 1891, was a consent to wait on plaintiff till 
February 27,1891, for pay for the feed before that received 
by plaintiff from defendant under the contract. That no- 
tice and defendant’s answer herein operate as a waiver of 
the default of plaintiff to make payment before February 
27, 1891, but not as a waiver of such default of pay- 
ment beyond the last named date. From that date, the 
undisputed evidence shows, neither party is entitled to 
anything under the contract. for any time subsequent to 
that date; but on the pleadings and proofs the plaintiffs 
must be allowed to stand on the contract and claim under 
it up to that date, and the rights of both parties under 
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the contract must be determined in this action up to said 
February 27, 1891, at which time the plaintiff must be 
held to have abandoned the future part of the contract. 
From the beginning of the contract up to February 27, 
1891, the plaintiff must pay to defendant the contract price 
for all feed he received from defendant under the contract, 
and defendant must pay to plaintiff all damages plaintiff 
has suffered by reason of defendant’s failure to comply 
with the contract. You will return your verdict accord- 
ingly, subtracting the less from the greater, and rendering 
your verdict for the difference ‘in favor of he party to whom ~ 
you find due the greater amount.” 

This instruction assumes that plaintiff had violated the 
contract by not making payment according to the terms 
thereof, and then informs the jury that certain acts of the de- 
fendant constituted a waiver of the default of plaintiff to 
make payment for the feed before February 27, 1891, but 
notafter that date. Under the contract, plaintiff was to pay 
for the feed furnished at the end of each sixty days. While 
it is true plaintiff has never paid anything, there was evi- 
dence before the jury tending to show that at the expira- 
tion of the first sixty days he had sustained damages by 
reason of the defendant’s failure to comply with the con- 
tract in a sum equal to, or greater than, the value of the 
feed furnished during said period. If this evidence was 
true, and the jury were the sole judges thereof, plaintiff 
did not owe defendant anything at the end of the first sixty 
days, and, therefore, he was not in default by reason of his 
not paying the defendant at that time for the feed which 
had been previously furnished. The instruction was erro- 
neous in assuming that the plaintiff was guilty of a breach 
of the contract. That was for the jury to determine from 
the evidence under proper instructions. Again, by the in- 
struction the jury were charged that neither party was en- 
titled to recover under the contract for any thing subsequent 
to February 27, Inthisthecourt erred. If plaintiff was 
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not in default, he was entitled to recover all damages sus- 
tained up to the commencement of the suit by reason of 
the breach of the contract by the defendant. As elsewhere 
stated, on the admission of testimony the court ruled that 
plaintiff could recover damages up to the date the action 
was instituted, while by this instruction he was limited to 
an earlier date. 

For the errors indicated the judgment is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Fanniz M. RANDALL ET AL, APPELLEES, v. NATIONAL 
Buitprne, Loan & Protecrive Union or MINNE- 
APOLIS, APPELLANT. 


FILED FEBRUARY 19, 1895. No. 5736. 


1. Supreme Court Commission: Practice. The fact that 
opinions are prepared by the commissioners of this court is no 
indication that such cases have not been examined by the judges. 
All questions of Jaw, aud, so far as practicable, questions of fact, 
are considered by each of the judges and commissioners, and 
opinions are invariably submitted for examination and criticism 
by the entire membership of the court. 


2. Building and Loan Associations: Srock PAYMENTS: 
MortTa@ace. Stock payments by a borrowing member of a 
building and loan association are not tpso facto credits upon his 
indebtedness so as to reduce pro ianfo the amount due on his 


mortgage. 

3. But a borrower may elect to have payments on 
account of stock applied upon his indebtedness to the associa- 
tion. (Randall v. National Building, Loan & Protective Union, 42 
Neb., 809.) 

4. : DEFAULT IN PAYMENT OF INTEREST: PROVISION FOR 


FORFEITURE: ENFORCEMENT. An agreement whereby the stock 
of a borrowing member of a building and Joan association, 
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pledged as collateral security for his loan, is to be forfeited upon 
default of interest, without allowing credit on account of pay- 
Ments previously made on such stock, is uuconscionable, and 
will not be enforced by the courts of this state, although recog- 
nized as valid in the association’s own state. 


Motion for rehearing of case reported in 42 Neb., 809. 
Motion overruled, 


George D. Emery and W. A. Prince, for the motion. 


Post, J. 


It is evident from the brief submitted by counsel for the 
appellant that they are not familiar with the methods of 
transacting business in this court. The fact that the opin- 
ion heretofore filed (42 Neb., 809) was not prepared by 
a member of the court must not be taken as an indication 
that the conclusion therein announced represents the views 
of the commissioners only. On the contrary, every ques- 
tion of law, and, so far as practicable, every issue of fact, 
is examined by all of the members of the court, both 
judges and commissioners ; and, in accordance with our in- 
variable rule, opinions, whether prepared by judges or 
commissioners, are submitted for examination and criti- 
cism by the entire membership of the court. This obser- 
vation is suggested not alone by the courteous remarks of 
counsel for appellant, but also by the fact that cur prac- 
tice, which is conceded to be an innovation upon the rule 
in other jurisdictions, is apparently not understood by 
members of the profession in our sister states. 

1. But to return to the case at bar, not only is the judg- 
ment heretofore announced that of the court, but is in ac- 
cordance with our unanimous conclusion at the time its 
cause was argued and submitted. 

2. A re-examination of the subject in the light of able 
briefs has tended to confirm the views stated on the former 
occasion. It may be conceded that the liability of a mem- 
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ber of a building and Joan association on his stock and on 
his loan, if he be a borrower, are entirely different, and 
that payments on the former are not necessarily credits on 
the latter. It does not follow, however, that a failure to - 
pay interest or dues in accordance with his agreement or the 
by-laws of the association will, in every instance, per se, 
amount to a forfeiture of his stock so as to authorize a con- 
fiscation of the amount paid thereon. We adopt as sound 
the doctrine announced in the text of Thompson, Building 
Associations, 97, viz.: “Ifthe borrower is in default, hav- 
ing violated the rules, he has forfeited his right to any in- 
terest profit, but he has not thereby forfeited his stock, 
and he can apply that as a credit if he chooses.” We are 
inclined also to agree with the view recently expressed by 
the supreme court of North Carolina in Rowland v. Old 
Dominion Building & Loan Association, 18 S. E. Rep., 965, 
that an agreement whereby the stock of a member of a build- 
ing association, lield as collateral security for a loan made 
to the pledgor, is to be forfeited upon default of payment of 
dues or interest, without allowing credit on account of pay- 
ments previously made on such stock, is unconscionable, 
and should not be enforced by the courts of this state, al- 
though recognized as valid in the association’s own state. 
We have not overlooked the recent case of Southern Build- 
ing & Loan Association v, Anniston Loan & Trust Co., 15 
So. Rep. [Ala.], 128, which certainly sustains the proposi- 
tion contended for by the appellant herein; but that decis- 
ion appears to rest upon the authority of North American 
Building Association v. Sutton, 35 Pa. St., 463, overruling, 
as it is said, cases in that state asserting a different doctrine. 
However, that assumption is, we think, due to a miscon~- 
ception of the effect of the case last cited. According to the 
earlier Pennsylvania cases stock payments by a borrowing 
member were regarded as credits on his mortgage, reducing 
pro tanto the amount of his indebtedness to the association ; 
and although that doctrine has been modified by North 
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American Building Association v. Sutton, supra, to the ex- 
tent that payments by a borrower on account of his stock 
are no longer ipso facto credits on his mortgage, they may 
be still so applied at his election, as is evident from the fol- 
lowing question from the case mentioned: “ What was then 
said, however [referring to prior decisions of that court], is 
not to be regarded as laying down the rule that payment 
of dues on the stock ipso facto works an extinguishment of 
so much of the mortgage. The debtor may so apply it, but 
the payment itself is not an application of the money to the 
reduction of the mortgage. * * * The debtor is not 
compelled to give up his stock whenever suit may be 
brought upon his bond or mortgage. Such would, how- 
ever, be the necessity of his case if the law applied, against 
his consent, the installments paid by him upon his stock 
to the discharge of his indebtedness for the money bor- 
rowed.” (See, also, Watkins v. Workingmen’s Building & 
Loan Association, 97 Pa. St., 514; Economy Building As- 
sociation v. Hungerbuehler, 93 Pa. St., 258.) The Alabama 
case is not, it seems, sanctioned either by the weight of au- 
thority or the sounder reasoning, as is demonstrated by the 
opinion of our brother Irvine above referred to, The 
motion for a rehearing is accordingly denied. 


MOTION DENIED, 


Harrison, J., not sitting. 


Prentiss D. CHENEY vy. GusTAVE H. STRAUBE, 
FILED FEBRUARY 19, 1895. No. 6586. 
1. Covenants: ACTION FoR BREACH: PossEsSION. A covenantee 


is not required to resist an action by the holder of the paramount 
title until actually dispossessed by lc_al process, but may recover 
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against his covenantor after voluntarily surrendering to the 
holder of the better title. He at most assumes thereby the bur- 
den of establishing the title which he has thus recognized. 


2 


: Damaags. Evidence held to sustain the judgment com- 
plained of. 


Error from the district court of Johnson county. Tried 
below before Bascock, J. 


LI. C. Chapman, for plaintiff in error: 


In an action for breach of covenant the plaintiff, under 
an allegation that he was compelled to surrender possession 
of the land to the holder of the superior title, has the bur- 
den of proof and must clearly establish the adverse title to 
which he has thus surrendered and that is paramount. 
When the plaintiff yields up possession quietly he does so 
at his peril. (2 Devlin, Deeds, secs. 925, 926; 3 Sedgwick, 
Damages [8th ed.], sec. 956; Landt v. Major, 31 Pac. 
Rep. [Col.], 524; Hunt v, Amidon, 40 Am. Dec. [N. Y.], 
283.) 


J. Hall Hitchcock and S. P. Davidson, contra, 


Post, J. 


The facts essential to an understanding of this case are 
fully stated in the opinion of this court on a former hear- 
ing. (See Cheney v. Straube, 35 Neb., 521). The plaintiff 
below, Straube, recovered on a second trial and the judg- 
ment therein has been removed intu this court a second 
time on the petition in error of Cheney, the defendant 
below. 

The first proposition argued on this hearing is that 
Straube voluntarily surrendered to Panco, the holder of 
the alleged paramount title, and that he has failed to estab- 
lish the validity of the title thus recognized. It was said 
on the former hearing that one who voluntarily surrenders 
to a stranger asserting title must, in an action against his 
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covenantor for breach of warranty, establish the validity 
of the title which he has recognized. The trial court sub- 
mitted to the jury the question whether Straube’s title was 
extinguished by the foreclosure proceeding and whether 
Panco, the purchaser under the decree of foreclosure, was 
the holder of the paramount title at the time of the sur- 
render by the former to him. 

The following facts are established by the record: (1.) 
The existence of the mortgage at the date of the convey- 
ance by Cheney to Straube. (2.) The foreclosure proceed- 
ing by the holder of the mortgage and the unsuccessful 
dlefense in the district court, and also in this court. (3.) 
The sale, confirmation, and deed. (4.) The demand of 
Panco, the purchaser, and surrender by Straube. The 
voluntary surrender under the circumstances stated is 
equivalent to an actual eviction and is, therefore, no de- 
fense by the purchaser upon his covenant of warranty. 
The covenantee in such a case is not required to prolong the 
controversy until dispossessed by legal process, but may 
surrender to the holder of the paramount title. He at 
most assumes the burden‘ of establishing the adverse title. 
(2 Devlin, Deeds, 925, 926; Real v. Hollister, 20 Neb., 114; 
Cheney v. Straube, 35 Neb., 521.) The court might, and 
doubtless would, had a request been made therefor, have 
withdrawn the question from the jury and declared the 
surrender to have been equivalent to aneviction; but how- 
ever that may be, it is clear that there is no error in the 
rulings on that branch of the case of which the eee in 
error can complain. 

2. The only question for the consideration of the jury 
was the amount of damage, and as the verdict is responsive 
to the evidence and in accordance with the rule previously 
announced in this case, it follows that the judgment must be 


AFFIRMED, 


60 


882 NEBRASKA REPORTS. _ [Vot. 43 


Torpy v. Johnson. 


Winu1am Torpy v. JoHN W. JOHNSON ET AL 
FILED FEBRUARY 19, 1895. No. 6457. 


1. Contribution: Jomnr Tort-Feasors. In an action for contri- 
bution by one joint wrong-doer against another the test of re- 
covery is whether the plaintiff, at the time of the commission of 
the act for which he has been compelled to respond, knew that 
such act was wrongful. 


2. Intoxicating Liquors: Acrion AGAINsT SALOON-KEEPER: 
EVIDENCE: DIRECTING VERDICT. Evidence held to warrant a 
direction against the plaintiff, a licensed saloon-keeper, in an 
action for contribution from the defendant, also a saloon-keeper, 
on the ground that the furnishing of liquor to an habitual 
drunkard, for which he had been compelled to respond, was 
known by him to be wrongful and unlawful. (Johnson v. Torpy, 
35 Neb., 604.) 


Error from the district court of Johnson county. Tried 
below before Bazcock, J, 


Daniel F. Osgood, for plaintiff in error: 


Where there is a question of fact to be passed upon by 
the jury, it is error for the court to directa verdict. (Grant 
v. Cropsey, 8 Neb., 205; Eaton v. Carruth, 11 Neb., 235.) 


E. W. Thomas, 8. P. Davidson, and J. Hail Hitchcock, 


contra: 


It was the duty of the court, under the evidence, to di- 
rect a verdict for defendant. (Lent v. Burlington & I. R. 
R. Co., 11 Neb., 204.) 


Post, J. 


This cause was before us at the September, 1892, term, 
at which time it was held that the plaintiff herein, Torpy, 
was not entitled to contribution from the defendant John- 
son on account of money paid to satisfy a judgment on the 
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bond of the former as a licensed saloon-keeper. (See Johnson 
v. Torpy, 35 Neb., 604.) The principle therein recognized 
is that contribution will not be enforced in favor of a 
wrong-doer who knew, at the time of the commission of the 
act for which he has been compelled to respond, that such act 
was wrongful. The judgment on account of which contri- 
bution is sought in this case was recovered in the district 
court of Johnson’ county in an action by the widow of 
William Rowell, and the wrong alleged was the selling 
and furnishing of liquor which caused or contributed to 
the death of the deceased. We held on the former hearing 
that since Rowell was admitted to have been a common 
drunkard at the time of the furnishing to him by Torpy 
of the liquor for which the recovery was allowed the latter 
is presumed to have kuown that he was doing an unlawful 
“and wrongful act, and therefore not entitled to contribution. 
from Johnson, who is alleged to have furnished liquor 
which also contributed to the result stated. Torpy at- 
tempted on the second trial to overcome the presumption 
of notice by proof that he was not aware of Rowell’s char- 
acter for sobriety, that his, Rowell’s, reputation was that 
of a sober man, and that the furnishing of the liquor was 
not, therefore, wrongful within his knowledge. The dis- 
trict court decided that there was an entire failure of proof 
to sustain that contention, and accordingly directed a ver- 
dict for the defendant, upon which judgment was subse- 
quently entered and which it is sought to reverse by means. 
of this proceeding. 

The direction of the district court we regard as alto- 
gether proper. The record establishes by positive proof 
that which we found as an inference from the facts in evi- 
dence on the former hearing, viz., that the furnishing of 
the liquor to Rowell was not only wrongful in its legal 
sense, but was so understood by the plaintiff at the time it 
was so furnished. In his answer to the petition of Mrs. 
Rowell it is distinctly alleged that the plaintiff’s husband 
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had for more than eighteen years been addicted to the ex- 
cessive use of intoxicating liquors; that for a long time 
prior to the date named in the petition the deceased had 
been almost continuously in a state of intoxication, and 
instead of contributing to the support of his family, had 
long been a charge upon them. He admits that he was, 
some time during the year 1887, notified by Mrs. Rowell 
not to furnish liquor to her husband, for the reason that 
he, Rowell, was drinking to excess. He denies having fur- 
nished liquor to the deceased during that year, but admits 
that the latter drank in his saloon during the year 1888. 
The proof that the plaintiff was aware of Rowell’s habits is 
of the clearest and most conclusive character. Indeed, if 
there is in the record evidence to the contrary it has not 
been called to our attention. True, plaintiff in his direct 
examination makes a pretense of denial, but his testimony is 
of too conflicting and unsatisfactory a character to be made 
the basis of a finding in his favor, even if uncontradicted ; 
but when viewed in the light of the admitted facts, includ- 
ing the plaintiff’s sworn answer in the former action, his 
claim at this time is evidently a mere pretense, and unworthy 
of serious consideration. The judgment is right and is 


° 


AFFIRMED, 


JouHn F. Poitk v. Groraze W. Covet ET AL, 
FILED FEBRUARY 19, 1895. No. 5978. 


1, Appeal: PaRTrEs. One of several defendants having separate 
and distinct defenses may prosecute an appeal from the county 
court to the district court, without joining his co-defendants, 


When the interests of the several defendants are 
inseparably connected, an appeal by one defendant brings up the 
whole case. 


2. 
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4. Review of Joint Judgment: Parties. But in order to se- 
cure a review of a joint judgment by petition in error all per- 
sons interested must be made parties to the proceeding, as plaint- 
iffs or defendants. 


Error from the district court of Douglas county. Tried 
below before Krysor, J. 


See opinion for statement of the case. 


C, &. Polk, for plaintiff in error, contending that the ap- 
peal to the district court was erroneously dismissed, cited; 
Wileox v. Raben, 24 Neb., 368; Lepin v. Paine, 18 Neb., 
629; McHugh v. Smiley, 17 Neb., 626, and cases there 
cited ; Reynolds v. Dietz, 34 Neb., 271; Cooper v. Speiser, ° 
34 Neb., 500; Lamb v. Thompson, 31 Neb., 448; Ewers v. 
Rutledge, 4 O. St., 210; Afuttison v. Jones, 9 How. Pr. 
[N. Y.], 152. 


George W. Covell, contra, contending that the appeal of 
John F. Polk from the judgment of the county court did 
not bring up the entire case, and did not give the district 
court jurisdiction of Milton D. Polk, who did not appeal, 
cited: Moore v. McGuire, 26 Ala. 463; Wolf v. Murphy, 
21 Neb., 472; Hendrickson v. Sullivan, 28 Neb., 790; 
Curten v. Atkinson, 29 Neb., 612; Consaul v. Sheldon, 35 
Neb., 247; Zardee v. Wilson, 13 Sup. Ct. Rep., 39; Will- 
tams v. United States Bank, 11 Wheat. [U.8.], 414; Mas- 
terson v. Herndon, 10 Wall. [U. 8.], 416; Miller v. Mec- 
Kenzie, 10 Wall. [U. 8,], 582; Simpson v. Greeley, 20 
Wall. [U. 8.], 152; Owings v. Kincannon, 7 Pet. [U. 8.], 
399; The Protector, 11 Wall. [U. S.], 82; Feibelman ». 
Packard, 108 U.S., 14; Estis v. Trabue, 128 U. 8., 225; 
Mason v. United States, 136 U.S., 581; Smetters v. Ramey, 
14 O. St., 287; Lovejoy v. Irelan, 17 Md., 5385; Duvall v. 
Cox, 5 How. [Miss.], 12; Green v. Planters Bank, 3 How. 
[Miss.], 43; Young v. Ditto, 2 J. J. Marsh. [Ky.], 72; 
Fotterall v. Floyd, 6 Serg. & R. [Pa.], 315; Elliott, Appel- 
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late Procedure, sec. 138; Sloan v. Whiteman, 6 Ind., 434; 
Douglay v. Davis, 45 Ind., 493; Burns v. Singer Mfg. Co., 
87 Ind., 541; State v. Hast, 88 Ind., 602; Concannon v. 
Noble, 96 Ind., 326; Kain v. Gradon, 6 Blackf. [Ind.], 
138; Kirby v. Holes, 6 Ind., 33; Barger v. Manning, 43 
Ind., 472; Emmertv. Darnall, 58 Ind., 141; Indianapolis 
Piano Mfg. Co. v. Caven, 58 Ind., 328; Conaway v, Asch- 
erman, 94 Ind., 187; Bradshaw v. Callaghan, 8 Jolns. 
[N. Y.], 558; Fenner v. Bettner, 22 Wend. [N. Y.], 621; 
Todd v. Daniel, 16 Pet. [U. §.], 521; Osborne v. Poe, 6 
Humph. [Tenn.],111; Smith v. Cunningham, 2 Tenn. Ch., 
565; Hendricks v. Slate, 73 Ind., 482; Pierson v. Hart, 64 
‘Ind., 254; Barger v. Manning, 43 Ind., 472; Henry v. 
Hunt, 52 Ind., 114; Reeder v. Maranda, 55 Ind., 239; 
McKeen v. Boord, 60 Ind., 280; Herzog v. Chambers, 61 
Ind., 333; Hammon v, Sexton, 69 Iud., 37; Hunt v. Haw- 
dey, 70 Ia., 183; Goodwin v. Hilliard, 76 Ta., 555; Day v. 
Hawkeye Ins. Co., 77 Ia., 343; Senter v. De Bernal, 38 Cal., 
640; Thompson v. Elisworth, 1 Barb. Ch. [N. Y.], 627; 
Cotes v. Carroll, 28 How. Pr. [N. Y.], 436, 


Post, J. 


This action originated in the county court of Douglas 
county, where the defendant in error Covell sued to recover 
the sum of $800 for services rendered as attorney for Mil- 
ton D. Polk in an action lately pending in the circuit court 
of the United States for the district of Nebraska. John 
¥*. Polk was joined as a defendant on an alleged original 
promise to be answerable for the value of the services so 
rendered at the request of his co-defendant. The defend- 
ants therein filed separate auswers, which do not call for 
notice in this connection, except that the material alleya- 
tions of the petition were by each put in issue. A trial was 
had, resulting in a general finding aud judgment for the 
plaintiff against both defendants. Subsequently, and 
within the time prescribed by law, John F. Polk, desiring 
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to prosecute an appeal from said judgment to the district 
court for Douglas county, filed with the county judge the 
following undertaking, which was in due form approved: 


“In the County Court, Douglas County, Nebraska, 
“ GEorGE W. CovELL 


Vv. 
Mitton D. Pox anp 
JoHN F. Pour. 


“Whereas, on the 18th day of June, 1892, George W. 
Covell recovered a judgment against Milton D. Polk and 
John F. Polk, in said court, for the sum of $800 and 
costs of said suit, taxed at $16.40, and the said defendant 
John F. Polk intends to appeal said cause to the district 
court of Douglas county: 

“Now, therefore, I do promise and undertake to the 
said George W. Covell, in the sum of $1,640, that the said 
John F. Polk shall prosecute his appeal to effect, and with- 
out unnecessary delay, and that said appellant, if judg- 
ment be adjudged against him on the appeal, will satisfy 
such judgment and costs. Joun EF. Poik. 

“Wm. A. GRay, 

“Executed in my presence, and surety approved by me, 

this 27th day of June, 1892. J. W. Ever, 
“County Judge.” 

A transcript was in due time filed in the district court, 
whereupon the plaintiff therein, Covell, moved to dismiss 
the appeal, assigning as grounds for such motion: 

“1, This court bas no jurisdiction of the subject-matter. 

‘2, That all parties interested in the judgment sought to 
be appealed from, as shown by the record, have not ap- 
pealed from the judgment, and, therefore, have not been 
brought into this court. 

“3. The record shows a joint judgment against Milton 
D. Polk and John F. Polk for $800, yet John F. Polk 
only appeals and Milton D. Polk does not appeal and is 
not made a party appellant in this corrt.” 
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The foregoing motion was, according to the transcript, 
sustained, to which order the said John F. Polk in due 
form: excepted and from which he has prosecuted this pro- 
ceeding in error. 

It will be noticed from the foregoing statement that the 
only question presented by the record is whether there was 
in the district court a defect of parties, or, in other words, 
was Milton D. Polk a necessary party to the appeal? It 
has been settled by repeated decisions of this court that all 
of several defendants jointly bound by a judgment or de- 
eree are necessary parties to a petition in order to secure a 
review thereof by proceedings in error, and may be made 
plaintiffs or defendants in conformity with the provisions 
of the Code in civil actions. (See Wolf v, Murphy, 21 Neb., 
472; Hendrickson v. Sullivan, 28 Neb., 790; Curtin v. 
Atkinson, 36 Neb.,110; Consaul v. Sheldon, 35 Neb., 247; 
Andres v, Kridler, 42 Neb., 784.) But a distinction has 
long been recognized in this state between proceedings by 
petition in error and by appeal. For instance, in McHugh 
v. Smiley, 17 Neb., 626, it is said: “The rule as to appeals 
appears to be this, that when the action is against several 
defendants who have distinct and separate defenses, the 
judgment as to one defendant, in a proper case, may be ap- 
pealed, in which case it will only be necessary to take up 
so much of the record as pertains to his case. Where, 
however, the interests of the parties are inseparably con- 
nected, an appeal will take up the case as to all.” (See, also, 
Lepin v. Paine, 18 Neb., 629; Wilcox v. Raben, 24 Neb., 
368; Cooper v. Speiser, 34 Neb., 500.) In Wilcox v. Raben 
judgment was recovered against the principal and sureties 
on a promissory note in the county court of Hamilton 
county, from which the principal alone appealed to the dis- 
trict court, where judgment was entered against all of the 
makers. It was in the subsequent proceeding insisted that 
as the appeal was taken by Wilcox, the principal, alone, the 
district court was without jurisdiction to render judgment 
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against the sureties. But Reese, C. J., disposed of that 
contention by remarking that it is settled, in this state at 
least, that where the interests of the parties are inseparably 
connected the appeal will remove the cause to the appellate 
court as to all. It is not pretended that the appeal in 
this case brought up the judgment against Milton D. 
Polk, and it is clear that it did not, since the interests 
of the two defendants were not inseparably connected. 
Milton D. Polk was the principal defendant, who was pri- 
marily liable for the value of the plaintiff’s services, and 
is presumed to be satisfied with the judgment. of the county 
court. John F, Polk, on the other hand, stands in the re- 
lation of a surety for his co-defendant, a fact known to 
the plaintiff therein. It is evident, therefore, that the re- 
sult of the appeal cannot affect the liability of the princi- 
pal, and no sufficient reason has been suggested for holding 
that he must be joined as a party in order to confer juris- 
diction upon the district court. Weare referred to numer- 
ous cases which appear to sustain a different view; but 
whatever may be the rule elsewhere, the right of a surety 
having a separate defense to prosecute an appeal without 
joining his principal is, under our practice, too well settled 
to admit of a doubt. A closer examination of the au- 
thorities cited proves the diversity of opinion to be less 
radical than would appear from a casual reading thereof. 
Doubtless much of the confusion upon the subject is due 
to the different senses in which the term “appeal” is used 
in the provisions regulating appellate proceedings in the 
several states and in the courts of the United States. 
Judge Elliott, in his work on Appellate Procedure, 15, 
defines it as the removal of a suit in equity, or an action at 
law, from an inferior to a superior court, and his definition 
certainly harmonizes with the provisions of the Indiana 
Code, where the only means of review is by appeal. The 
cases from that state, as well as most, if not all, of the 
others cited, refer to proceedings which, under our modified 
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system of the common law, would be prosecuted by peti- 
tion and denominated error, as distinguished from appeals. 
They do not, therefore, conflict with the cases cited from 
this court. There is reason, too, for the distinction recog- 
nized in this state. The proceeding by petition in error is 
substantially an independent action, in which the plaintiff, 
as the moving party, controls both the pleading and the 
process of the court. He may accordingly make defend- 
ants all necessary parties who refuse to join as plaintiffs to 
secure the review of a judgment or decree. In short, the 
provisions of title 3 of the Code, relating to parties, is 
applicable to petitions in error, Our Code, however, 
makes no provision for the acquiring of jurisdiction by 
notice of parties jointly liable for a judgment upon a re- 
fusal to join as appellants. A case in point is that of the 
plaintiff inerror. His co-defendant, the principal debtor, is, 
as we have seen, presumably satisfied with the judgment, 
and, therefore, unwilling to join in the appeal. He is, 
therefore, practically without remedy by appeal, unless 
permitted to prosecute a separate proceeding, a result to be 
avoided if possible in view of the liberal rules of interpre- 
tation universally applied to remedial statutes. It follows 
that the order dismissing the appeal must be reversed and 
the cause remanded for further proceedings in the district 
court, 
REVERSED AND REMANDED. 


H. T. CoapMAN, APPELLEE, V. IsAAC BREWER ET AL., 
APPELLEES, AND Des Moines Manuracrurine & 
Suppty ComMpANY, APPELLANT. 


. 


FILED FEBRUARY 19,1895. No. 5670. 


1. Mortgages: Mrcnanics’ Liens: Priorities. “A party tak- 
ing a mortgage on real estate is bound, at the time, to know 
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whether material has been furnished or labor performed in the 
erection, reparation, or removal of improvements on the premises 
within the four prior months.’? Henry & Coatsworth Co. v. Fish- 
erdick, 37 Neb., 207, followed. 


2, : : . “The lien of a mortgage on real estate 

taken while a building is in process of erection thereon, is sub- 

- ject to the claims of material-men and Jaborers for material 

already and thereafter furnished, and for labor already and there- 

after performed in the erection of such building, when the com- 

mencement of such furnishing of material or the commencement 

of the performance of such labor was prior to the record of said 

mortgage.’? Henry & Coatsworth Co. v. Fisherdick, 37 Neb., 207, 
followed. 


: Evipence. Evidence may be introduced 
during trial to show that the date of the commencement of labor 
or furnishing material stated in the claim filed to perfect a me- 
chanics’ lien is erroneous and that the beginning of the labor or 
furnishing was of an earlier date, where the establishing of such 
prior date will only affect the rights of parties to the suit who 
were bound to take notice of the true date of the commencement 
of labor or furnishing material, and whose mortgage liens were 
acquired after such true date and prior to the time of filing the 
claim for lien, and who did not and could not depend upon it 
for notice of such date, and whose rights could not be and were 
not changed or affected by the statement of the date in the claim 
for lien. ; 


4. Appeal: Issues NoT PRESENTED BELOW. In an appeal case, 
an issue not presented by the pleadings and not fairly within 
their scope, and, therefore, presumably not decided by the trial 
court, will not be considered in this court. 


5. Mechanics’ Liens: OarH. The oath required by statute to be 
made to a claim for a mechanic’s lien may be upon information 
and belief. 


6. 


: CORPORATIONS. The words “any person,’ used in the 
statute which provides for the filing of a mechanic’s lien to des- 
ignate who may acquire such liens, iucludes both natural and 
artificial persons, or corporations, and in this last signification 
is not confined to corporations created by virtue of the laws of 
this state, but applies to and includes foreigu corporations or 
those formed under the laws of other states as well. 


7. Corporation: EVIDENCE oF EXISTENCE. The proof in this 
case held to sufficiently establish the existence of the appellant 
company as 4 corporation to relieve it from collateral attack. 
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8 Foreign Laws: Proor. Where there is no proof of the provis- 
ions of the statutes ofa sister state, they will be presumed to be 
the same as those of our own state upon the subject involved. 


9. Pleading: Corporations, Where a pleading in one portion of 
it contains a denial of tbe corporate existence of a company and 
in anotber paragraph of the pleading the issue is raised of the 
right of the company, as a foreign corporation, to acquire or en- 
force a mechanic’s lien in this state, the pleading will he con- 
strued as an admission of the corporate capacity of such com- 
pany. : 

10. Mechanics’ Liens: CoRporRATIoNs: VERIFICATION OF CLAIM. 
A treasurer and book-keeper of a corporation, where the articles 
of incorporation require every officer of the company to be a 
stockholder, may verify the claim for a mechanic’s lien. 


11. 


: WAIVER BY TAKING MorTGAaGE. The acceptance of 
mortgage by a mechanie’s lien-holder, covering the property to 
which the mechanic’s lien has attached, will not be deemed a 
waiver of the former lien, where such was not the intention of 
the parties, and such additional security does not infringe apon 
the rights of other parties. 


12, : STATEMENT FOR LIEN. The statement in regard to a 


lien, contained in the contract for furnishing material, etc., the 
basis for the claim of mechanic’s lien, held not to be a waiver of 
the right to the statutory lien. 


AppEkAL from the district court of Cedar county. Heard 
below before Noruis, J. 


A statement of the case appears in the opinion. 


E. E, Byrum, for appellant : 


Appellant’s mechanic’s lien is superior to the mortgage. 
(Doolittle v. Plenz, 16 Neb., 153; Manley v. Downing, 15 
Neb., 639; White Lake Lumber Co. v. Russell, 22 Neb., 
129; Rogers v. Omaha Hotel Co.,4 Neb., 58; Great West- 
ern Mfg. Co. v. Hunter, 15 Neb., 37; Ballow v. Black, 17 
Neb., 389.) 

Appellant’s corporate capacity was sufficiently shown. 
(Conard v. Atlantic Ins. Co. of New York, 1 Pet. [U. 8.], 
386; Durham v. Hudson, 4 Ind., 501.) 
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The verification of the lien was made by a proper per- 
son. (Great Western Mfg. Co. v. Hunter, 15 Neb., 38.) 

The oath for a claim made upon information and belief 
is sufficient. (Dorman v. Crozier, 14 Kan., 224; City of 
Atchison v. Bartholow, 4 Kan., 124.) 

Appellant did not waive its mechanic’s lien by taking a 
mortgage. (Miller v. Fin, 1 Neb., 255; Delaware Railroad 
Construction Co. v. Davenport & St. P. R. Co., 46 Ia., 
406; Great Western Mfg. Co. v. Hunter, 15 Neb., 38; 
Hoagland v. Lusk, 33 Neb., 376; Irish v. Pulliam, 32 
Neb., 24; Bissell v. Lewis, 56 Ia., 239.) 

Appellant had a right to show that work began prior to 
the date fixed by the claim for alien. (Doolittle v. Plenz, 16 
Neb., 156; Davis v. Hines, 6 O, St.,473; Thomas v. Hues- 
man, 10 O. St., 152; Knutzen v. Hanson, 28 Neb., 591.) 


Miller & Son, B. Ready, and Davis, Gantt & Briggs, 
contra: 


Appellant’s claim for a lien should have been positively 
verified. (Dorman v. Orozier, 14 Kan., 224; City of Atchi- 
son v. Bartholow, 4 Kan., 124; Ea parte Bank of Monroe, 
7 Hill {(N. Y.], 177; Globe Iron Roofing & Corrugating 
Co. v. Thatcher, 6 So. Rep. [Ala.], 366.) 

The mortgage lien is superior, because it is shown on the 
face of the mechanic’s lien that no work was performed or 
material furnished for the building upon which the me- 
chanic’s lien is claimed, until after the mortgage was re- 
corded. (Olson v. Heath Lumber Mfg. Co., 33 N. W. Rep. 
[Minn.], 791; Goss v. Strelitz, 54 Cal., 640; Russell v. Bell, 
44 Pa, St., 54; Dearie v. Martin, 78 Pa. St., 55; Sherry». 
Schroage, 48 Wis., 93; Armstrong v. Hallowell, 35 Pa. St., 
485; Vreeland v. Bovis, 37 N. J. Law, 346; Minor v 
Marshall, 27 Pac. Rep. [N. M.], 481.) 

If any lien existed in favor of appellant, it was waived 
by the taking of a mortgage. (Goble v. Gale, 41 Am. Dee. 
[Ind.], 219; Pease v. Kelly, 3 Ore., 417; Nason v, Potter, 
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6 Vt., 28; Gilman v. Brown, 1 Mason [U.8.],191; Kin- 
sey v. Thomas, 28 Ill., 505; Gardner v. Hall, 29 Ill., 277; 
Gorman v. Sagner, 22 Mo., 137; Barrows v. Laughman, 
9 Mich., 213.) 


A, M. Gooding, also for appellees, 


Harrison, J. 


This action was instituted in the district court of Cedar 
county by the plaintiff H.'T. Chapman to foreclose a real 
estate mortgage, executed and delivered to him by Isaac 
and Lucinda Brewer, upon property described in the peti- 
tion, situated in Cedar county. The other parties made 
defendants to the action, in addition to the Brewers, were 
the Cedar County Bank and the Des Moines Manufactur- 
iug & Supply Company. The defendant company an- 
swered and filed a cross-bill, in which it claimed a mechan- 
ic’s lien prior in point of time to either of the mortgages. 
The Cedar County Bank filed an answer or cross-petition 
setting up a lien by mortgage executed and delivered to it 
by the Brewers, claiming it to be second and subsequent only 
to plaintiff’s mortgage. Plaintiff filed a reply to the an- 
swer and cross-petition of the company, by which was 
raised the question of the priority of the mechanic’s lien of 
the company. Upon trial the court determiued and ad- 
judged that the liens of the plaintiff and Cedar County 
Bank were prior and superior to that of the company, and 
from this decree the company has appealed to this court. 

In the original claim of lien filed which was introduced 
in evidence, there appears the following statement: “That 
on and between the 30th day of December, 1889, and the 
25th day of January, 1890, they furnished lumber and 
materials and machinery supplies and labor for said build- 
ing,” ete. The mortgage to Chapman was dated Novem- 
ber 15, 1889, and recorded November 21, 1889, and the 
mortgage of the Cedar County Bank was dated November 
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15, 1889, and recorded November 27, 1889. In the an- 
swer, or cross-petition, of the Des Moines Manufacturing 
& Supply company it was stated that work was commenced 
November 5, 1889, in and on the mill, by a party sent by 
it from Des Moines for such purpose, and the proof shows 
that work was so commenced by their workman, Morris, 
on the 5th.or 7th of November, 1889, and that some of 
the material was furnished during the month of October 
immediately preceding. In the bill, or statement of ac- 
count, attached to the claim of lien there is, of date De- 
cember 31, 1889, an item of charge in the following words, 
viz.: “50 days by Morris to Dec. 31,’89, @ $4, $200.” 
It is strenuously argued that the company is bound by the 
statement in the claim filed in reference to the dates be- 
tween which the labor was performed and material fur- 
nished, and that the evidence introduced, of a different and 
earlier date of the commencement of such labor, etc., was 
incompetent and could not be received to vary or change 
the date assigned in the claim as it appeared of record. It 
may be well, in order to fully and properly understand 
the situation of the parties, to state here that the claim of lien 
was filed March 17, 1890. The statute of this state in re- 
gard to mechanics’ liens is as follows: “Any person enti- 
tled to a lien under this chapter shall make an account, in 
writing, of the items of labor, skill, machinery, or material 
furnished, or either of them, as the case may be, and, after 
making oath thereto, shall, within four months of the 
time of performing such labor and skill, or furnishing 
such machinery or material, file the same in the office of 
the register of deeds,” etc., and does not require that the 
dates of performance of labor or furnishing material shall 
be stated in the claim for lien; and where it appears from 
the affidavit filed and the accompanying account of labor or 
material that such performance and furnishing were within 
the time required by the law to entitle the claimant to a lien 
it is sufficient. The lien papers in this ease disclose that 
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the last labor was performed, or material furnished, Janu- 
ary 25, 1890, and the claim filed March 17 of the same 
year. This fulfilled the requirement of the statute. In 
Noll v. Kenneally, 37 Neb., 879, this court stated the rule 
to be as follows: “The failure of an account filed to secure 
a mechanic’s lien to state the dates the various items of 
materials were furnished will not vitiate the lien, if it ap- 
pears from the account and affidavit thereto attached that 
such materials were furnished within the requisite time to 
entitle the claimant toa lien therefor.” In Henry & Coats- 
worth Co. v. Fisherdick, 37 Neb. 207, it was held: “A 
party taking a mortgage on real estate is bound, at the time, 
to know whether material has been furnished or labor per- 
formed in the erection, reparation, or removal of imiprove- 
ments on the premises within the four prior months;” and 
further, “the lien of a mortgage on real estate, taken while 
a building is in process of erection thereon, is subject to the 
claims of material-men and laborers for material already 
and thereafter furnished, and for labor already and there- 
after performed, in the erection of such building, when the 
commencement of such furnishing of material, or the com- 
mencement of the performance of such labor, was prior to 
the record of said mortgage.” Applying the rules of law 
as announced by this court, just quoted, to the facts in the 
case at bar, and further bearing in mind that by the pro- 
visions of our statute on the subject under discussion the 
lien attaches at the commencement of the labor or furnish- 
ing material, and the relative positions of the liens involved 
are not, in so far as they are governed by their respective 
dates, very difficult to’ ascertain or of assignment. The 
fact that the date of the commencement of Jabor or furnish- 
ing of material was stated to be December 30, 1889, when 
it should have been November 5th or 7th, could not, and 
did not, have any significance for or to mortgage lien-hold- 
ers, or in any manner affect their rights under the mort- 
gages executed during the month of November at a time 
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when the work and furnishing which were the foundation 
of the lien were in progress, and had been from a date prior 
to such execution, as they were bound to take notice of 
these things, and their mortgages were taken subject to any 
rights of lien which had accrued or attached in favor of 
mechanics or material-men. Their rights were acquired 
long prior to the time the statement was filed in which ap- 
peared the erroneous date, and such statement was not no- 
tice to them, nor could or were their liens or rights in any 
way affected by it, and the evidence of the true date was 
competent and its reception in no manner or extent harm- 
ful or prejudicial to the parties holding the mortgages, (2 
Jones, Liens, sec. 1066; Wakefield v. Latey, 39 Neb., 285.) 

It is argued that it appears upon the face of the original 
claim of lien, filed by appellant, which was introduced in 
evidence, that the claim was verified before Gardner V. 
Wright, a notary public, and who was secretary of the ap- 
pellant company, and also shown by the articles of incor- 
poration to be a stockholder therein and thus directly in- 
terested, and that being so interested he was incompetent 
to administer the oath to the party verifying the lien. 
However this may be, it was not, we think, sufficiently 
raised by the pleadings and was, evidently, not an issue in 
the trial court and cannot be considered in this court. It 
is further urged that the verification of the claim of lien 
was upon information and belief, and that it should have 
been sworn to positively to fulfill the requirements of our 
Statutory provisions in regard to the verification of a claim 
for a mechanic’s lien. Such has been stated to be the rule 
in Kansas, under a statute very similar in its exactions in 
this respect to our own. (Dorman v. Crozier, 14 Kan., 
224. See, also, Globe Iron Roofing & Corrugating Co. 
v. Thatcher, 6 So. Rep. [Ala.], 366). But this court in 
construing the provisions of the mechanic’s lien law has 
invariably announced and adhered to the doctrine that they 
aust be given a liberal construction, agreeably to which it 

61 
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has been held that the oath may be made by an agent. 
(See Great Western Mfg. Co. v. Hunter, 15 Neb., 33.) And 
in a case such as is the one now under consideration, 
where the oath must necessarily be made by some one 
for the corporation and whose only knowledge of the 
transaction from which the claim for lien arises is, from the 
inherent nature of the business, derived from information 
and very frequently may not be personal or direct, it would 
seem very proper to apply the rule of liberal construction, 
and that an oath made upon information and belief must 
be adjudged a compliance with the requirements of the 
mechanic’s lien statute, wherein it states that the claim for 
lien should be filed “after making oath thereto,” and is a 
“making oath thereto” within these words when liberally 
construed. Nor are we without authority to support such 
views. In Missouri, where the statute provides, referring 
to the claim for lien, “which shall in all cases be verified 
by the oath of himself or some credible person for him” 
(Rev. Stats., Mo., 1889, sec. 6709), it was held, in the case 
of Finley v. West, 51 Mo. App., 569, that “an affidavit on 
belief of the affiant is a substantial compliance with the 
lien law.” (See, also, Phillips, Mechanic’s Liens, sec. 366a.) 

Another contention is that our statute provides for alien 
in favor of “any person” and not in favor of a corpora- 
tion, and that a corporation cannot acquire a lien under 
our statutes. ‘“ Persons also are divided by the law into 
either natural persons or artificial. Natural persons are 
such as the God of Nature formed us. Artificial are such 
as are created and devised by human laws, for the purposes 
of society and government, which are called corporations, 
or bodies politic.” (1 Blackstone Commentaries, 123.) 
“Enactments which related to persons would be variously 
understood, according to the circumstances under which 
they ‘were used, as including or not including corporations. 
In its legal significance it is said the word ‘ person’ is a 
generic term and as such, prima facie, includes artificial as 
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well as natural persons, unless the language indicates that 
it is used in a more restricted sense;” and further: “If 
any general rule can be drawn from the decisions it would 
be this: that where the act imposes a duty towards or for 
the protection of the public or individuals, grants a right 
properly common to all, and from participation in which 
the limited character of corporate franchises and the ab- 
sence of any natural rights in corporations do not, by any 
policy of the law, debar them, the term ‘ persons’ will, in 
general, include them whether the act be a penal or a re- 
medial one.” (See Endlich, Interpretation of Statutes, secs. 
87, 89, and cases cited.) We are satisfied that the word 
“ persons” in our mechanic’s lien law includes an artificial 
person, or corporation. 

It is further insisted, and very strenuously, and we will 
discuss it here, for it is directly connected with and is a 
branch of the subject last considered, i. e., the right of a 
corporation to file and hold a lien, that the appellant com- 
pany was a foreign corporation, and if it should be decided 
that a home or domestic corporation could acquire or 
possess a mechanic’s lien it would not extend to and in- 
clude a foreign corporation as competent todo so. There 
are authorities to the effect that wherever corporations are 
embodied under the term “persons” it will be construed 
to embody only such as are formed under the laws of the 
state enacting the statute so construed ; but we do not be- 
lieve it was the intention of our legislature in the use of 
the words “any person” to restrict their meaning, but 
they were used in their largest and most extended sense 
and meaning, and to include both foreign and home corpo- 
rations as well as natural persons. There was a denial of 
the corporate existence of appellant company, and it is con- 
tended that there was no sufficient proof of the corpora- 
tion. The articles of incorporation, signed by the incor- 
porators and acknowledged before a notary public, and 
showing, by indorsement thereon, to have been filed and 
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recorded in the office of the recorder of Polk county, Iowa, 
and also filed and recorded in the office of the secretary of 
state of Iowa, were introduced in evidence, and proof was 
made of the user of the corporate rights and powers by 
the company and its engagement in business for a consid- 
erable length of time. There was also offered and received 
in evidence what purported to be a copy of the statutes of 
the state of Iowa, but it was not sufficiently identified to 
make it competent under the rule governing the introduc- 
tion of such testimony in our state, but in the absence of 
proof the statutory law of the state of Iowa, in relation to 
the subject involved, z. ¢, the creation of a corporation, 
must be presumed to be the same as ours. (Scroggin v. 
McClelland, 37 Neb., 644.) This being true, there was 
proof which established the existence of at least a de facto 
corporation, or such an one that its existence could not be 
collaterally attacked. It may be added here that if the 
proof of the corporate capacity of the corporation was in- 
sufficient, or failed, the appellee, after denying such fact, 
alleged affirmatively that the company could not hold a 
mechanic’s lien for the reason that it was a foreign corpora- 
tion. This, we think, should be treated as an admission 
of the corporate existence of the company. 

The objection was made that the party making oath to 
the lien was not a competent party todo so. D. H. Bux- 
ton, who verified the claim, states in his oath that he is the 
book-keeper and treasurer, a member of the firm of Des 
Moines Manufacturing & Supply Company. Of the arti- 
cles of incorporation of appellant company the tenth states 
that “no person shall be elected director or officer of this 
corporation who it not a stockholder.” From all the 
foregoing it appears that the person who made the oath to 
the claim of lien was an officer of the company, and, pre- 
sumably, in accordance with the requirements of article 10 
above quoted, a stockholder, and, moreover, the book-keeper 
of the company whose claim of lien he verified. We think 
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this constituted him competent to make the necessary oath 
to the claim of lien, and when he had done so it was valid 
and sufficiently verified to meet the objection that it was 
not verified by a person who was a proper person to make 
oath to it for the company. 

It appears that the appellant company received notes for 
the balance due it under its contract for furnishing the ma- 
_ terial and performing the labor upon the mill, and that 
these notes were secured by a mortgage upon the mill prop- 
erty, and the mortgage also covered other property. By 
so doing, it is claimed, it waived its right and lien under 
the lien law. The notes and morigage were taken as se- 
curity and were not, so far as the record disclosed, delivered 
as payment of the claim or account, or accepted as such or 
as in lieu of the lien, or looked upon or treated as a waiver 
of the lien or right to file the same. 

Tu the case of the Great Western Mfg. Co. v. Hunter, 15 
Neb., 32, it was held: “The contract for furnishing certain 
machinery for a grain elevator contained a clause as follows, 
in substance: ‘Should shipment be made before payment in 
full the title, right of possession, and ownership of the afore- 
said machinery shall remain in the above first party until the 
note is paid,’ ete. Held not a waiver of a right to a me- 
chanic’s lien,” and in the case of Hoagland v. Lusk, 33 Neb., 
376, the rule was stated to be: “The acceptance by a mate- 
rial-man of a note and chattel mortgage as collateral secu- 
rity for materials previously furnished for the erection of a 
building under a contract with the owner is not a waiver 
of the lien of the material-man, unless such was the inten- 
tion of the parties.” In the text of the opinion is the fol- 
lowing statement: “In January the firm of Lusk Bros. & 
Co. failed. At that time the plaintiff took a note executed 
by William 8. Lusk, secured by chattel mortgage on some 
potatoes, as collateral security of the plaintiff’s claim. The 
potatoes were subsequently sold under the mortgage and 
the proceeds applied towards the payment of the plaintiff’s 
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demand. The note and chattel mortgage were not accepted 
by the plaintiff as payment, but simply as additional and 
collateral security, without any intention to waive the lien 
given by statute. The taking of the security did not affect 
the lien. Upon the proposition there is an irreconcilable 
conflict in the authorities. The rule which we have stated 
is, we think, sustained by the better reason. (ord v. Wil- 
son, 11 8. E. Rep. [Ga.], 559; Howe v. Kindred, 44 N. — 
W. Rep. [Minn.]}, 311; LHinchman v. Lybrand, 14 Serg. & 
R. [Pa.], 32; Montandon v. Deas, 14 Ala., 33.)” (See, 
also, Smith v. Parsons, 37 Neb., 677; Kilpatrick v. Kansas 
City & B. R. Co., 38 Neb., 621; Union Stock Yards State 
Bank of Sioux City v. Abrams, 42 Neb., 880; Smith & Vaile 
Co. v. Butts, 16 So. Rep. [Miss.], 242.) 

We gather from the opinions of this court in which the 
subject of the lienor accepting other security than the lien 
allowed by statute has been discussed, that this court is 
committed to the doctrine that it is not a waiver of the 
statutory lien unless it appears that such was the intention, 
or, from the facts of the case, that it would be inequitable 
as between the parties to permit the holding of the further 
security aud also the existence of the lien. We are aware 
that it has been held thatif the party takea mortgage upon 
the same property upon which the statutory lien is claimed 
it is a waiver of the lien, or if it has been perfected by 
filing, ete., will displace it. In the decisions which we 
have examined in which the rule is so announced, the reason 
given or shown by the facts of the case for the doctrine was 
that other lien-holders had become such by relying upon 
the record as showing the relations of the other parties, and 
to permit the mechanic or material-man who had taken the 
mortgage to assert the right to the statutory lien would 
prejudice the rights so acquired. In the case at bar this 
ean have no application or relevancy. It will be remem- 
bered that the appellees (mortgagees) received their mort- 
gages after the company’s rights to a lien had attached and 


VoL, 43] JANUARY TERM, 1895. 903 


Chapman y. Brewer. 


with notice of such right, or that they were required to 
take notice of it. They took their mortgages charged with 
notice of the appellant’s right of lien and subject thereto, 
and as the company’s mortgage was not in existence until 
long after theirs had been executed and recorded, the fact 
tliat it was made could in no manner affect them or their 
rights under their mortgages, and that it was created or had 
an existence did not or could not alter or vary the positions 
of their mortgage liens with reference to the appellant’s 
statutory lien, or, as to it, either advance or displace them, 
and we’ cannot see wherein they-can be prejudiced or an 
injustice done to them or their rights by permitting appel- 
lant to enforce its statutory lien or wherein the execution 
and delivery of the mortgage to appellant so affected their 
liens or rights as entitled them to assert that it was a waiver 
of the other lien, and, furthermore, as there is nothing in 
the case which shows, or from which it can rightfully be 
inferred, that the mortgage was accepted as payment, or 
which evinced an intention that it was to take the place or 
to be instead of the statutory lien or displace it, we con- 
elude that the lien, as to this objection, must be upheld and 
was not waived by taking the subsequent mortgage or 
thereby rendered incapable of enforcement. In Jones, 
Liens, section 1013, the rule is stated to be: “The taking 
of a mortgage upon the same property upon which the 
creditor claims a statutory lien, may not displace the lien. 
The mortgage is regarded as a cumulative security, and the 
creditor may enforce either the lien or the mortgage. So 
also the taking of the collateral obligation of another person 
for the payment of the lien debt does not ordinarily debar 
the lien-holder from claiming the security of his lien, un- 
less the circumstances are such that an intention to waive 
the lien may reasonably be inferred.” (Payne v. Wilson, 74 
N. Y., 348.) In Howe v. Kindred, 44 N. W. Rep. [Minn.], 
311, we find the following statement: “The reascn usually 
given in the adjudicated cases for holding thata mechanic 
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or material-man has lost his lien by taking security, either 
upon the property to which the lien attaches, or upon other 
property, is that subsequent lien-holders and purchasers 
have a right to rely upon the record, and should be pro- 
tected against secret liens. * * * This reason is with- 
out force in the case at bar. The appellant took his mort- 
gage long prior to any of the acts relied upon by him as 
constituting an extinguishment of the lien; and, when 
taken, it was subject to plaintiff’s right to perfect a claim 
already attached to the premises. His situation has never 
been changed by anything plaintiffs may have done.” In 
Gilerest v. Gottschalk, 39 Ia., 311, it is said: ‘It seems to 
us that the taking of a mortgage from the debtor upon the 
same identical property covered by the mechanic’s lien and 
for the same debt, cannot be deemed collateral security ow 
the same contract. There is nothing in the record to show 
that the mortgage was intended and accepted as collateral 
security. It was not such unless so intended and accepted. 
(See 1 Bouvier, Law Dictionary, 240; Powell, Mortgages, 
393.) The mechanic or material-man will retain his lien 
unless he does something evincing an intention to rely 
upon his new or collateral security and not upon the lien 
the law has given him. (Clark v. Hunt, 3 J. J. Marsh. 
{Ky.], 558.)” 

It was stated in a written contract between. the company 
‘and Isaac Brewer, pursuant to the terms of which the ma- 
terial, ete., was furnished for which the company claimed 
its lien, that “ agrees that said Des Moines Manufact- 
uring & Supply Company shall have a lien upon all the 
machinery, fixtures, etc., herein mentioned, and upon the 
building and real estate where said machinery is placed, to 
secure all claims of said company,” and it is urged that by 
accepting or becoming a party to the contract with theabove 
clause in it the company waived its right to a lien under the 
mechanic’s lien law. The above agreement for a lien, if such 
it may be called, is a triumph of indefiniteness, It mentions 
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no kind of alien, and no mention is made of whether one 
will be created in the future or whether it is to attach at 
the time of the execution of the contract or at some time 
during the progress of the labor or furnishing of material. 
It cannot be determined from its terms whether the parties 
viewed it as establishing a lien or as a mere statement that. 
a mortgage would he executed at some subsequent date, 
and it does not appear that the appellees had it in view when 
they acquired their mortgage liens, or that their actions in 
taking the mortgages were in any manner or to any de- 
gree governed or affected by it; nor does it appear from the 
facts and circumstances of the case that when the contract 
was made there was any intention to waive the right of a 
lien under the statute or to accept what was given or to be 
given, as expressed in the contract, in lieu of the statutory 
lien. We do not think there was any waiver of the right 
to a lien by reason of the statement hereinbefore quoted, 
which appeared in the contract. In Great Western Mfg. 
Co. v. Hunter, supra, it is said: “As to the third subdivi- 
sion of this point, that plaintiffs cannot have a mechanic’s 
lien for the machisery furnished, for the reason that by 
the terms of the contract they retained a vendor’s lien on 
the machinery, while I find some difficulties presented in 
some of the cases cited, yet, as it isa general principle of 
law that a creditor may have as many securities for his debt 
as he can obtain without infringing upon the rights of 
others, and as the rights of no other person have been by 
any possibility affected by the said clause in the contract, I 
do not deem it as an objection to the plaintiff’s right toa 
lien.” The appellant’s lien was the prior and superior one, 
and the decree of the district court must be reversed 
wherein it declared it inferior and subsequent to the mort- 
gage liens and a decree entered in this court establishing 
its priority. 
DECREE ACCORDINGLY. 
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Absconding Debtors. 
In a legal sense, a person absconds when he hides, conceals, 
or absents himself clandestinely with the intent to avoid 
legal process. Smith v. JOMNSOM........cssececesscssceveensveseuves 


Accessories, See CRIMINAL Law, 1. 


Actions. See HusBAND AND WIFE. SUMMONS. 
Causes of action for malicious prosecution, for damage to 
plaintiff by arresting occupants of her place of business, 
and for slander may he properly joined. Dinges v. Riggs... 


Affidavits. ; 
1. A notary’s certificate to an affidavit is presumptive evi- 
dence of the facts stated in the certificate. Smith v. 


SORNSON ssa s scaissessscasis states dd sbesie’ sadtes vsnececedsasdsavedvedceesteras 
2. The jurat of an officer attached to an affidavit is no part 
of the affidavit. Bantley v. Pinneyi.sccccccscccccasevecescenecees 


3, The jurat of an officer attached to an affidavit enables the 
affidavit to be read in evidence as the oath of the person 
whom the officer certifies made the oath. Td. 

4. An affidavit is a declaration on oath, in writing, sworn to 
by a person before some one who has authority to admin- 
ister oaths. Id. 


Alienation. See Dower, * 
Alimony. See Divorce. 
Alteration of Instruments, See REyrIEw, 19, 20. 


Animals. 

Where a bull breaks into a pasture and, hy consent of his 
owner and the owner of the pasture, is permitted to re- 
main there over night, during which time he kills a mare 
belonging to a third person, the latter may recover dam- 
ages from the owner of the bull. Duggan v. Hansen........ 


Appeal. See REvVIEw. 
1. In an action to foreclose a mortgage where defendants, 
against whom no personal judgment is sought, disclaim 
(907) 
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Appeal—concluded. 


4, 


6 


all interest in the equity of redemption, they cannot com- 
plain of a decree which affects only the land. Ayers v. 
MANONEY rcccrecserererecactarsretacseccesereseseencencenes oavecoone qaseets 


. The giving of an appeal bond under sec. 1007, Code, is 


necessary toconfer upon the district court jurisdiction of 
ap appeal by a school district from a justice of the peace. 
School District v, Travers....eccccccevererscsevscerectevescssevanenars 


. Right of appeal does not exist unless it is conferred by 


Btatute. Stale v. Betha . .ccccccorecccsnrsccccccevecarsesersscessveves 


Appeal does not lie from the action of a board of county 
supervisors in impeaching a county officer. Td. 

Where a petition was filed in the district court in a cause 
appealed from the county court, it was erroneous to over- 
rule a demurrer to such petition for the sole reason that 
the question presented by the demurrer had not been 
urged or relied upon in the inferior court. Thompson v. 
Campbell, ..cecerserereres isnececusissieese waseretavedvases Sabiseeaetdeeesesd 


One of several defendunts, having separate and distinct 
defenses, may prosecute an appeal from the county court 
to the district court without joining his co-defendants. 
Polke v. Covell. ..cscccccserconcccseececcenconsesseesceneasesesevenes a seats 


. When interests of several] defendants are inseparably con- 


nected, an appeal by one defendant brings up the whole 
case. Id. 


. An issue not presented by the pleadings will be disre- 


garded on appeal. Olapman 0. Brewer....cecsscorsserecsessees 


Appeal Bonds. See REvIEw, 34. 


Appearance, 
1. After entry of judgment by & justice of the peace, a de- 


ad 


fendant who moves to retax costs thereby enters bis ap- 
pearance and waives jurisdiction. Dryfus v. Moline, Mil- 
Burn hb Stoddard Co. ..cccrccscsevessccorscccsccessssceescssensseceeens 


. Where a defendant appears and files a motion to dismiss 


because of defects in service by publication, he thereby 
waives such defects, Welch v. AYy1@8..ccccssenscsereccescreceees 
One who voluntarily appears and presents to the district 
court for adjudication his claim by a proper pleading can- 
not question the jurisdiction of that court. Ragan ». 
MOr sill sisscvevectscccsevcsvusecosssecsececee 


Sed eee vecveseneveususseacintes 


Assault. See CRIMINAL LAw, 10. RAPE. 
Evidence as to intent in a prosecution for assault with intent 


to murder. Krehnavy 0. State. ....ccccoscsccsccsvecsesecens saeteee 
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Assault and Battery. 

1, The defendant may be convicted of assault and battery 
under an information charging him with aiding another 
to commit an assault with intent to wound. Wagner v. 
SUALE ...ceccvernsesevevessecenevscccns sennees we eneeeenne soccescrencs teneeeees 

2. Sufficiency of information under sec. 176, Criminal Code, 
to charge an assault with intent to inflict great bodily in- 
jury. Murphey v. State........ bee ceeececescnnroncnscsancvecs secvenses 

3. Under such an information, whether there was an intent 
to. inflict great bodily injury is generally a question for 
the jury. Jd. 

4. If serious bodily harm of any kind was contemplated by 
the assailant, it is sufficient to justify a conviction under 
sec. 17), Criminal Code. Id. 

5. Sufficiency of evidence discussed in the opinion to sustain 
a conviction of assault with intent to inflict great bodily 


injury. Id. 
6. Prosecution must be instituted within one year from com- 
mission of offense. Jolly v. State...... Sigaviseceeccadecve WedeGentee 


Assignment. See MORTGAGES, 5-7. 
1. An assignment of a debt for the purpose of evading ex- 
emptions is unlawful. Bishop v. Middleton.......ccccccscseoes 
2. A subscription contract is assignable, and the assignee is 
the proper party to bring suit thereon. Gerner v. Church... 


Assignments of Error. See REvIEW, 5-12.° 
Asylums. See INSTITUTION FoR BLIND. 


Attachment. See Bint oF Exceptions, 3. GARNISHMENT, 
1. A levy on realty by posting a copy of the order of attach- 
ment is not effective against third persons where there is 
an oceupant. Shoemaker v. Harvey ......ccccsccccosevecstnccsees 

2. Where defendant is not in possession of land, a valid levy 
eannot be made upon his equitable interest. Id. 

3. An attachment levied after the delivery of the tax list to 
the county treasurer is inferior to the lien of the taxes. 
Reynolds v. McMillan wiscccessverecsevvecvessssestaacsserassevecensece 

4. A motion to discharge an attachment must be filed before 
judgment in the action, but if so filed the court may rule 
thereou after judgment. Stutzner v, Printz.........eccecsseses 

5. In reviewing the record of a couuty court in sustaining an 
attachment, and in rendering judgment for plaintiff, an 
order reversing the judgment without reference to the at- 
tachment amounts to an affirmance of ‘it, where there is 
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Attachment—concluded. 
no exception or request for further rulings, and the district 
court may refuse to entertain an independent motion to 
discharge for the same reasons alleged below. Jd. 


> 


The validity of a mortgage cannot be determined on the 
hearing of a motion by deféndant to dissolve an attachment 
issued on the ground that he executed the mortgage with 
intent to defraud his creditors. Landauer v. Mack ......... 


7. In sustaining an attachment as against defendant it is 
sufficient to establish the existence of a statutory ground 
as to him without regard to the rights of other parties. Jd. 

8. In an action in a justice court an attachment affidavit al- 

- leging that defendant absconded with intent to defraud 
creditors was sufficient to authorize constructive service, 
where the officer to whom the summons was directed made 
areturn that he could not find defendant in the county. 
Smith v. Johnson ....... Sisvisieeedstinas desegeSieavebecessass SceasesSineshiees 

9. In an attachment snit before a justice a finding of the sum 
due plaintiff, an assessment of plaintiff’s recovery, and an 
order to sell the attached property is sufficieut as an entry 
of judgment. Id. 


Attorney and Client. 

1, Right of an attorney to have acase reinstated where he al- 
leged his client permitted a judgment of dismissal to be 
entered under a secret settlement to prevent the attorney 
from obtaining fees. Kretsinger v. Weber......ceseccceseeseeeee 

2. The claim for attorney’s fees for defending an indigent 
prisoner in the district court aud for services in the su- 
preme court upon review must be presented and allowed 
in the lower court. The supreme court has no authority 
to allow such claims, Edmonds v. State...... slisbda ostapsaeceiees 


Attorneys’ Fees. See TAXATION, 9. 
Australian Ballot Law. See ELEctTIons. 


Bail. 
A recoguizance for an appeal from a justice court is invalid 
where it fails to designate the court where the prisoner is 
toappear, Pill v. State.......cseccccecsccresesscoossecenseosveeee ses 


Ballots. See ELEcTions. 
Bank Checks. See NEGOTIABLE INSTRUMENTS, 5. 


Bill of Exceptions. See Review, 19, 20. . 
1. A billof exceptions must be certified by the clerk as being 
a part of the record or as being the original bill. Wax v. 
Slate...eece soueeeee Goishiede aadesenscavsaveee's Hsien isavaens vols ce wassecees 
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2. 


A clerk of the district court is only authorized to allow 
and sign a bill of exceptions in the exceptional cases pro- 
vided by sec, 311 of the Code. Glass v. Zutavern......... .. 334 


A justice of the peace or county judge has no authority to 
settle a bill of exceptions preserving the testimony taken 
upon the hearing of a motion to dissolve an attachment. 
Donaldson v. Fisher...cscccverceccrevecccsscerencescssenscsscecctesnsoes 
Donaldson v. Elisworth. si 
Michigan Stove Co. v. Miller......0. hicecaeeueeeieeedsseanssesteverss 332 


. Affidavits considered by. the trial court will be disregarded 


on appeal unless preserved by a billofexceptions. Omaha 
Fire Ins. Co. v. Dierks. .......+ deseeeiee 0 oneene cen setenceressvecseneses 473 
Gray V. Godfrey. ..ccccscccesseceveveeuees etetsvatense vespeeeedacwecasees 672 


Blind, Institute for. See InstiruTron ror BLIND. 


Bonds. See ConTRACcTS, 8. PRINCIPAL AND SURETY, 3-5. RES 


ADJUDICATA, 3. 


In action on a penal bond judgment may be for actual dam- 


ages sustained, not exceeding the penalty of the bond and 
interest from date of breach, less payments. Mullen v. 
Morris...... dle gatedeses’vdcensedu cesedeseusessecenssscasvesosSedcsosevesses DOE 


Boundaries. 


1. 


Where the original mounds or monuments established dar- 
ing a government survey can be identified, they will con- 
trol courses and distances. Peterson v. Skjelver......s00..0.. 663 


. Where it is shown by uncontradicted evidence that a sec- 


tion corner was located by the government surveyors at a 
certain point, such location must control, even though it 
is at a place different from that given in the field notes 
and plat. Jd. 


Bridges. See DAMAGES, 2. 


Briefs. See REvIEv, 8, 9. 


Builders’ Bonds. See Contracts, 8. 


Builders’ Contracts. See Conrracts, 6. 
Building and Loan Associations. 


‘1. 


Stock payments by borrowing member are not ipso facto 
credits upon his indebtedness; but a borrower may elect 
to have payments on account of stock applied to his in- 
debtedness. Randall v. National Building, Loan & Protect- 
£VE Union. .ccccceccreree crsccerserseccceerenseeaseeseesenssseccsessanseees 876 


. Agreement for forfeiture of stock of borrowing member of 


foreign building and loan association without allowing 
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Building and Loan Associations—concluded, 
credit to borrower for previous payments is unconscion- 
able and will not be enforced, though recognized as valid 
in the association’s own state. Id. 


Burden of Proof. See FRAUDULENT CONVEYANCES, NE- 
GOTIABLE INSTRUMENTS, 1,2, PRINCIPAL AND SURETY, 
5. VENDOR AND VENDEE. 


Change of Venue. See VENUE. 
Charitable Institutions. See InsTiTUTPION FOR BLIND. 


Chattel Mortgages. See PARTNERSHIP, 8. 


1. Execution and filing of a release may not be conclusive 
evidence of payment of the debt in favor of the mortgagee. 
Waggoner v. First Nat. Bank of Creighton.....cccccccorcveccerese 85 


The lien of taxes is superior to the lien of a chattel mort- 
gage executed after the tax list has been delivered to the 
eonnty treasurer. Reynolds v. Fisher........scccsecsssescenensees 172 


p 


3. A pre-existing debt is a sufficient consideratiqn for a chat- 
tel mortgage and protects the mortgagee to the same extent 
as anew consideration. Chaffee v. Atlas Lumber Co........ 224 


4. The presumption of frand arising from the possession of 
mortgaged chattels by the mortgagor remains only so long 
as he retaius possession. Jd. 


5. A mortgagee by failing to dispose of the chattels accord- 
ing to the provisions of the mortgage and statute does not, 
for that reason alone, lose his lien; but he may be re- 
quired to account to a subsequent lienor for the value of 
the goods. Id. 


6. An insolvent debior may prefer oue creditor to the exclu- 
sion of others. Jd. 


a 


Sufficiency of information under sec. 10, ch. 12, Comp. 
Stats., charging the mortgagor with fraudulently remov- 
ing mortgaged property. Wilson v. State.s..coreccerseseverses 745 


@ 


A mortgagor who fraudulently removes from the county 
any portion of the mortgaged chattels is liable in a crimi- 
nal prosecution. Id. 


Checks. See NEGOTIABLE INSTRUMENTS, 5. 

Clerk District Court. See BILL oF Exogprions, 2. 
Collateral Attack. See ExXEecurions. 

Collateral Security. See PLepGxs. 

Commission. See REAL ESTATE AGENTS. 
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Compromise and Settlement. 
Validity of settlement as to creditors. Baldwin v. Burt..w... 254 


Confession. See CriMINAL Law, 3, 4. 


Conflict of Jurisdiction. 
A judgment of the district court cannot be reached by gar- 
nishment proceedings before the county court. Scott v. 
RON MGN 6 5 s5555 Sanavs sod eoeasvcauese csnvasenede See Sein ersewonecvevesdsices, OLS 
Consideration. See CHATTEL MORTGAGES, 3. NEGOTIABLE 
INSTRUMENTS, 2, 3. 
Conspiracy. 
Verdict against part of the defendants was not supported 
by evidence. Hardin v. Sheuey......s..csccooresccsccecsesseceseee 806 
Constables. See SHERIFFS AND CONSTABLES. 
Constitutional Law. 
1. Sec. 531c of the Code, providing for the better protection 
of the earnings of employes of corporations and individ- 
uals engaged in interstate business, is valid. Bishop v. 
Middleton, wscccssecsesesernsceneneeerce dbekGesscaedosesvacdessendecterses. 10. 
The validity of an act will not be determined on review 
where the question was not presented below. Pit! v. State. 27 


9 


~ 


A city may tax intrastate business of a telegraph company 
transacted within its limits. Western Union Telegraph Co. 
W. City Of Fremont. ...cccsccccessscssccecssscccesccesecceseessssesscssee 499 
The constitutional right of appeal does not prevent the 
legislature from requiring the appellant to give an ap- 
peal bond. School District v. Traver.a.sscsecsssesseesereveresse 625 
5. The choice of sanitary measures is a legislative function, 
which has been entrusted to the various municipal bodies 
and which the courts will not assume to control. Coombs 
V. MacDonald ....scceesecsecsssscssonvoncceerscsssencesseessssescessceses GSS 
Construction. See Conrracts, 4. 
Constructive Service. See ATTACHMENT, 8. COUNTIES, 9. 
SUMMONS. 
Continuance. 

1, Order denying continuance was properly sustained where 
applicant failed to show unavoidable absence of an impor- 
tant witness or tbat his testimony could subsequently be 
obtained. Home Fire Ins. Co. v. Johnson.u...cscccsevececescoee 11 


ly 
be 


2. Where a witness is without the jurisdiction of the court 
and no effort to procure his deposition has been made, an 
application for a continuance on the ground of his absence 
may be overruled. Kansas City, W. & N. W. R. Co. v. 
COnlee....sesceveseceeee Stee aeteaetetestens aibvusassdactsdeehsseeerssvediwase: LOL 


62 
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Contracts. See BUILDING AND LOAN ASSOCIATIONS. Evi- 


1. 


[--) 
. 


9 


10. 


DENCE, 3,7. Pracrice,2. SALes. WARRANTY. 
Sec. 531¢ of the Code, to prevent garnishment of wages, in 
its application to debts incurred prior to its passage, does 
not impair the obligations of contracts. Bishop v. Middicton, 10 
An oral contract under which a company employs a per- 
son for one year at a fixed salary per month, service to be- 
gin at a future date, is voidable at the option of either 
party. Kansas City, W.&d N. W. RB. Co. v. Comleé.....ccesee. 121 
Contracts which are valid, except as against those in ad- 
verse interest, cannot be assailed by persons not preju- 
diced thereby. Baldwin v. Burt........ sesderidscscasvsnedetesssaes 254 
In an action on a contract, where both parties in the dis- 
trict court adopt a particular construction, neither will be 
permitted to urge a different one in the reviewing court. 
Woodward v. Baird........ce.ereevee Wide oak eesseieones sevesaceaee laces 310 


. Evidence discussed held insufficient to show plaintiff’s 


right to have a conveyance executed by her canceled on 
account of fraud, duress, and undue influence. Firestein 
D. HOTWichsisccccecccescscsnesnseneesenreesverceuseeeesseecnessuasesenes 453. 


Contract to put a hot air furnace in a hotel in a workman- 
like manner requires its construction in such manner as 
not to expose the building to danger from fire. Uhlig v. 
Bari WII csc ccecstisse tise ssvasvevseucessesines besees Seovsedeeseedecevetsedee: DOE 


An agreement by creditors of an insolvent bank with its 
stockholders and officers to discount claims and extend 
time of payment is sufficient consideration for a bond to 
secure payment of indebtedness of the bank. Mullen v. 
Mor vis. ....2. +0008 Mave vesiews edeiuditeweoaseecteenwendsaeceseeveosss sresseree SOE 


A court house contract requiring inter alia payment by 
the contractor of all lawful claims for work and material, 
held, a promise’ by him to satisfy the lawful claims of 
laborers and material-men, making the sureties on his 
bond for the faithful performance of the contract liable 
for a breach of that requirement. Korsmeyer Plumbing & 
Heating Co. v. MCClay.....ccccoreccssccseeseevecvecsesenssesscssessece . 649 


The doctrine of the common law, that monopolies are odi- 
ous and therefore illegal, has reference to such franchises 
and agreements as tend to restrict trade, and does not ap- 
ply to police regulations in the interest of public health or 
morality. Coombs v. DlacDonald.........cccscecserseevecsevevssres 632 


The rule that the law of the place where a coniract is 
made becomes a part of the contract applies toa city or- 
Ginance. Gerner v. ChUrch. ....cccecsenssrsecseeeencenee dase vescesses 69h 
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Contracts—coneluded. 

11. “Seating capacity ” as used in a snbscription contract for 
an opera honse held to mean the capacity for permanent 
or temporary seats from which auditors may hear and see 
the exhibition, exclusive of passage-ways. Id. 

12. It is competent for a party, when sued upon a wriften con- 
tract, to show by parol that he was induced to execute the 
contract by the fraud or material false representation of 
the party seeking to enforce it. Id. ........ccsccncseusererecseeee 

13. Where the time for completing a continuing contract has 
not expired the plaintiff, in an action for a breach thereof, 
cau only recover the damages sustained befure the suit was 


692 


instituted. Terry v. Beatrice Starch 00...cccccscevceesseseecsesee 866 


Contribution. 

In an action for contribution between joint tort-feasors the 
test of recovery is whether plaintiff, at time of commission 
of the act which rendered him liable, knew it was wrong- 
ful. Torpy v. JORNSOn.....0cccerecceecevenerentsecessereesneaeranences 


Conversion. See PLEDGES, 1, 2. 
Conveyances. See FRAUDULENT CONVEYANCES. 


Corporations. See GARNISHMENT, 1. MANDAMUS, 5. SALES, 
1. VENUE, 4. 

1. Where the mortgage made by a corporation contains a 
copy of resolutions showing their adoption by the board 
of directors and authority for making the mortgage, no 
further proof is necessary to show a prima facie authoriza- 
tion by the directors, Hayden v. Lincoln City Electric B. 


882 


CO shin ccediiiendecescescecise soa ae cuasbntvdecuacossisdusrtentedeuss sv ecees . 681 


2. Sufficiency of evidence to establish the existence of a cor- 
poration so as to relieve it from collateral attack. Chapman 
VU. BICWET .rcrccserceceecenenees sedseescsene Setessasesses’s sseaestsusntavey® 

3. A treasurer and book-keeper, where the articles of incor- 
poration require every officer to be a stockholder, may 
verify a claim for a mechanic’s lien. Jd. 


Costs. See REPLEVIN, 3. TAXATION, 9. 

1, The awarding and taxation of costs rests in the discretion 
of the trial court, where no statutory provision controls. 
Woodard v. Baird.......... UEidiivsedh ieenevinneSacdevecisddecesiserser . 

2. Prejudice does not result from an order overruling a mo- 
tion to require plaintiff to give additional security, where 
a valid judgment including costs goes against defendant. 
Watson v, Rode... .sseessorrvcceersccasserensseacsecssesscsevessevonerse 


891 
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Counties. See APPEAL, 4. Damaags, 2. 
1. A county board in passing on claims acts judicially, and 
its judgment is final onless reversed on appeal. Sioux 
County v. TAMEBON....ccccsseerecccrcccsecccencrecaccerastocsesteecesees OO 


~ 


Claims against a county must be filed with the connty 
Clerk, State v. Merrell .....ccccccsoesscccenscecerecccesscreccovereesee OLD 
_ The county board alone has authority to audit and allow 
claims against acounty. Id. 


~ 


> 


A county board in passing upon claims against the county 

acts judicially. Id. 

5. Provisions of sec. 24, cb. 23, Comp. Stats., that county 
boards shall not sell the public grounds of any county 
without first submitting the question to the electors, are 
mandatory and a limitation on the powers of counties. 
Douglas County v. Keller. ...cccccccsecsacsenee sdobedeeesesisecasesacee 635 

6. Asale of public grounds of a connty without consent of 

electors at authorized election is a nullity, and passes no 

title to purchaser. Jd. 

Public bodies acting under special powers must act strictly 

within the conditions prescribed. Id. 


vi 


. 


8. There is no authority for sulmission to electors of a 
county of a proposition to ratify the unauthorized acts of 
its officers. Id..........c0008 seieest ostecevens avenge Péceedecdaeecstyes 636 

9. In an actiou against a connty to recover the price paid by 
purchasers of public property, at a void sale by the county 
board claiming to have been authorized by the electors at 
a general election, the purchasers are not chargeable with 
constructive notice that the proposition to sell was in fact 
defeated. Id. 

10. Where county officers have levied taxes tothe constitu- 
, tional limit, they will not be compelled by the courts to 
reduce the amount of a levy for county purposes and levy 

in lieu thereof a tax for the soldiers’ relief fand. Young 


v. LAN. ..seessesse sees snenerssessecenenenenaeaceneneseaseeeseseeeeesen ees 813 
County Board, See Counrizs. 


County Courts. 
It is not essential to the validity of a judgment of the county 
court that it be entered in handwriting of connty judge 
or sigued by him. Scotl v. ROAMAM .....sceccersrsreresseresreres 618 


County Treasurers. See TAXATION. 


Courts. See CounTIEs, 4. CounTY Courts. District CouRTS, 
JupGes. JUSTICE oF THE PEACE. SUPREME COURT. 
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Covenants. 


1. 


Damages cannot be recovered on covenants in penal bond 
in excess of the penalty fixed in the bond. Mullen v. 
THOrri8 ..cccccesscocssrssnnscessccessesscnnscesseeresanccesceas Saidieseaees 


917 


596 


2. Covenantee is not required to resist action by holder of 


paramount title, but may recover against his covenantor 
after surrendering to the holder of the better title. Che- 
mey V. SUrAube...cececcecsesecacrerer eseginsdaeecetbaicedessecucdetvesd ca’ 


Creditors’ Bill. 


1. 


) 


A creditors’ bill to subject property held by a wife to pay- 
ment of debts of the husband should be dismissed in ab- 
sence of proof that the conveyance to her was made to 
defraud his creditors, where it is shown that part of the 
purchase price was paid with the wife’s money and that 
the husband had property in the county. Trester v. Pike, 
Land bought with the money of a wife by a hnsband who 
took the deed in his own name without her knowledge, 
will not be subjected to the payment of his debts where 
the credit was not extended to him on the faith of his 
title. Hews v. Kenney. ciccccccccrsccrsereccsccceeccsrsanecessssetnes 


Criminal Law. See ATTORNEY AND CLIENT, 2. CHATTEL 


2 


MORTGAGES, 7, 8 HOMICIDE. INDICTMENT AND 

INFORMATION. LIMITATION OF ACTIONS, 3. MuR- 

DER. 
In misdemeanors there are no accessories. Wagner v. State, 
In misdemeanors all who participate are guilty as princi- 
pals. Id.......0.- So 95s devs nedeeaevessnsdaceiavacs sees save acccdeseces ease 
Before proving a confession the defendant should be per- 
mitted to cross-examine the witness as to the circum- 
stances under which the confession was made. Willis v. 


. Where defendant fails to inquire about the circumstances 


under which a confession was made until after a witness 
has made a responsive answer to a question by the state 
relating to the confession, the court may refuse to strike 
out the answer. Id. 


. The trial court may, in its discretion, refuse to exclude 


the witnesses for the state from the court room during 
trial. Murphey ¥. Stateescccccecccerccreetecteccsenscresesaccensess 


. It is within the discretion of the trial court to permit the 


state to introduce evidence not strictly rebutting. Id. 


Presumption that an assailant who inflicted great bodily 
injury contemplated the result of his assanlt. d, 


879 


7719 


815 


102 


34 
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Criminal Law—continued. 
8. Where intent isan element of a crime, one who does not 


9 


10. 


11. 


12, 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


participate in the intent, and is without knowledge of it, 
cannot be guilty as an accessory before the fact. Wagner 
WSUALE Sn sss dak aeasdncdin de sdae sSebieeete ee soy onedaeerseds cea ¥esesss totes 
Where the offense consists of an act with a specific intent, 
it may not be error to instruct that the accused is pre- 
sumed to have intended the natural and proximate conse- 
quences of his voluntary act. Krehnavy v. State... ......00 
Under an information charging in one count an assault 
with intent to murder and in another count an assault with 
intent to do great bodily harm, it is-error to submit to the 
jury the question of defendant’s guilt or innocence under 
the charge of the first count when there is no evidence to 
Support it. Botsch v. State... ..ccccccececcssenscccecececsereeessees 


The credibility of witnesses and the weight to be given their 


testimony are questions for the jury. Carleton v. State... . 


A reviewing court can only inquire whether the evidence 
was sufficient to warrant the jury in finding the defend- 
ant guilty. Id. 

Where the evidence is circumstantial, the circumstances 
established must, to warrant a conviction, be such as to 
exclude every reasonable hypothesis except that of defend- 
ant’s guilt. Jd. 

Evidence cannot be excluded because it is not material to 
every issue in the case. Id. 

Where evidence offered is admissible for any purpose an 
objection to itshould be overruled. Jd. 

The court should instruct the jury on the law of the case 
whether requested to dosoor not. Id. 

A statement by the court that an instruction relating to 
certain evidence would be given does not excuse the de- 
fendant from requesting it to be given at the proper 
time. Id. 


The failure or refusal of the trial court to instruct the 
jury should be excepted to below to make error available. 
Id. 

It is not necessary to repeat in every instruction the degree 
of preof required where the jury has been told that the 
state must make out the whole case beyond a reasonable 
doubt. Id. 

An incomplete instruction may not be erroneous where the 
entire charge states the law applicable to the case without 
confusion or conflict. Id. 


337 


373 
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Criminal Law —continued. 


21. 


22. 
23. 


24. 


25, 


26. 


27. 


28. 


29. 


30. 


31. 


32. 


33. 


A repetition of a proposition of law in the instructions is 
not reversible error unless it appears that such repetition 
might operate to the prejndice of accused. Jd. 


Discussion of instruction defining reasonable doubt. 4. 


The giving of av argumentative instruction is not neces- 
sarily a ground for setting aside a conviction. Id. 


Where the evidence as to the misconduct of a juror is con- 
flicting a finding thereon of the trial court will be sus- 
tained. Jd. 


The fact that a member of the jury, before it was sworn, 
was found with liquor in his possession is not a ground 
for setting aside a verdict, it not being established that he 
was intoxicated, or that after his acceptance as a juror he 
partook thereof. Jd. 


Intoxication of defendant may be considered by the jury 
for the purpose of determining whether he was capable of 
entertaining the intent charged. Head v. State.........c0006 31 


The jury may consider the interest of the prisoner in 
weighing hisevidence. Housh v. State.........sccccscccesseeeee 163 


Mere non-direction by the trial court affords no gronnd for 
reversal of conviction unless proper instructions have been 
asked and refused. Jd. 

Filing a motion to quash a verdict more than three days’ 
after rendition thereof is equivalent to amending a mo- 
tion for a new trial at that time, which cannot be done. 
Willis 0: Stat Ove cee cuidcchesntcatecevse sen sceeeesos seiceccsuveessewedeses -. 104 
Erroneous rulings made during a trial, to be available in 

the appellate court, must be pointed out to the trial court 

in the motion for a new trial and ruled on. Wilson v. 


To entitle a party to a review of.instructions the giving of 
them must be assigned for error in the motion for a new 
trial and petition in error. Jolly v. State.......sccescsrvesseseee 858 
Judgment will not be reversed for failure to number 

and mark instructions “given’’ unless objected to on that 
ground when given. Jd.......ssceecssseeees seeneecesessersonsences 857. 
In a prosecution for assault and battery, where undis- 
puted evidence shows the act was committed within a year 
from the filing of the complaint, the judgment will not be 
reversed because the court gave an erroneous instruction 
authorizing conviction if the offense was committed within 
eighteen months from filing complaint. Id. 


920 
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Criminal Law—concluded. 


34, 


A defendant in prison in default of bail is not entitled to 
be discharged under sec. 389 of the Criminal Code unless 
it is shown that neither an information was filed, nor an 
indictment found, against him during the term at which 
he was held to appear. State v. DMiller.......cccecceresserecceses 860 


Damages. See AcrIoNS. ANIMALS. BONDS. COVENANTS. 


1. 


5 


by 


HUSBAND AND WIFE. JUDGES. MALicIous PRosE- 
CUTION. MUNICIPAL CORPORATIONS, 4. 6. PRAC- 
TICE, 3. RAILROAD CoMPANIES. RES ADJUDICATA, 
3. SHERIFFS AND CONSTABLES, 3. STATUTE OF 
Fraups. STREET RaILways, 1. SURFACE WATER. 
A mortgagee who fails to dispose of the chattels according 
to the terms of the mortgage and the provisions of statute 
is liable in damages to a subsequent lienor. Chaffee v. Al- 
las Lumber C0....cccsscverersesececrecsees onesvesdea'sesdseees wes Seseseeao DOD. 
A county is liable in damages for injuries resulting from 
an unsafe county bridge, though no notice of the defects 
had been given to any officer of the county. Raasch v. 
Dodge County ......crcccereceenceccsecsscccsccnrssaccsostccecseceeecsesss OOD 


. Itis the duty of a party suffering damages from breach of 


a contract to exert himself to lighten damages, and he cau- 
not recover damages which would have been avoided had 
he performed such duty. Uhlig v. Barnum..........0 serene 58S 
Aun officer executing a writ who wrongfully refuses to call 
appraisers to determine the value of exempt property is 
liable to the judgment debtor for damages. Smith v. John- 
SON serenen jase <wideessisetecdeduviecwatecned sabeiveediesideve recs ene seitewess 15S 
A tenant who is compelled to move his place of business 
from leased premises may recover from the landlord the 
necessary costs of removal, where the tenant was induced 
to take the Jease through false representations of the lessor, 
while relying upon the fraudulent statements. Barr v, 
Kiitnballl esccsevaseceeescerecceseneeesenenscsesasensses sessessensssssesssces 166 
Damages for breach of a continning contract can only be 
recovered to the time suit was brought, where the time for 
completion had not expired. Terry v. Beatrice Starch Co., 866 


Death by Wrongful Act. See RaiLroap CoMPANIES, 3, 


Deeds. See Tax DEEDS. 


Depositions. 


1. 


Either party may commence taking depositions any time 
after service of summons. Kansas City, W. & N. W. R. 
CO. UV. CONLE a rereressesceceres divegenevedeetdue saeateaen sessed sce esdecsees Lee 
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Depositions—coneluded. 

2. Where a deposition was wrongfully transmitted and never 
filed, a subsequent deposition of the same witness taken on 
proper notice before the same notary in the same case will 
not be quashed on the ground that the notary failed to 
propound the cross-interrogatories originally filed. City of 
Chadron v. Glover .......e00 issSridsecens? feuweteusecenes obese eeenneeen 


Descent and Distribution. 

The provision of sub. 1, sec. 176, ch. 23, Comp. Stats, for 
an allowance to the widow, of certain property of her de- 
ceased husband, as well when she receives the provision 
wade for her in his will as when he dies intestate, refers 
only to the property mentioned in that subdivision. God- 
MAN V. CONVETSE ..caccecrccaccccnasscare reensn vensarsasccecessseeneconese 


Desertion. See HUSBAND AND WIFE, 1. 
Disclaimer. See APPEAL, 1. 
Dismissal. See REVIEW, 33-35. 


Divorce. 
Alimony should not be awarded a wife in installments dur- 
ing her life, DfleGechie v. McGechie.....ccceccrcsvererescesseecs 


District Courts. 


In a district having two judges, an application to set aside a 
judgment on the ground of fraud may properly be heard 
by whichever judge of the court is presiding at the time 
the application is made. Dolen v. Buchanan......sescercseves 


Donations. See GiFTs. 
Dormant Judgments. See JupeMENTS, 4. 


Dower. 
1. The statute prescribing in what real estate a wife is enti- 
tled to dower is declaratory of the common law. Breed v. 
Butler v, Pitzgeraldicccreccsscvscevscesecssscsarssconsosssesesseverees 


2. Where the right of dower has once attached, it remains a 
charge upon the real estate unless released by the volun- 
tary act of the wife or extinguished by operation of law. 
Id. 

Execution sale, judicial confirmation and conveyance does 
not extinguish the inchoate dower right of wife in real 
CStAtC. Td .ccsccereserecceseccensnceeueeseeaneeererscesteassacenecseseees 


9 


> 


Realty sold under execution issued on a judgment against 
the husband alone, followed by confirmation and deed, is 


733 


464 


623 


854 


208 
192 


193 
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Dower—concluded. 


real estate aliened by the husband within the meaning of 
sec. 7, ch, 23, Comp. Stats. Id. 


. “Enhanced in value,’ as used in sec. 7, ch. 23, Comp. 


Stats., is limited to appreciation in value of real estate by 
reason of alienee’s improvements, Id. 

For the purpose of assignment of dower in land aliened by 
the husband during marriage the value of the land should 
be estimated at the time of the assignment, excluding in- 
crease in value resulting from alienee’s improvements 
made after alienation. Jd. 


Duress. See ConTRActs, 5. 


Educational Institutions, 
The institution for the blind at Nebraska City is one for 


‘educational purposes’’ within the meaning of sec. 19, 
art. 5, of the constitution. Curtia v. Allen. ......scecceereeee 


Hjectment. See BOUNDARIES. 
1, In ejectment by a tenant in common against a person in 


possession without right the plaintiff can recover only to 
the extent of his title. Johnson v. Hardy, ..scsecssoesscseosees 


2. Where the evidence shows that plaintiff has no interest in 


the land, questions of law suggested by him on error from 
a judgment in favor of defendant will not be examined. 
Wildmart v. Shambarigh....ccssecevessecscoocnsvccconscesscees seeeoones 


Elections. 


1. The Australian ballot law contemplates that the name of 


3 


each candidate shall be printed once only on a ballot, ac- 
companied with such political or other designations as 
correspond to the nomination papers. State v. Allen........ 


. The custodian of nominating certificates, in passing’ upon 


objections thereto, may determine from extrinsic evidence 
whether the candidates therein named were in fact nomi- 
nated by a convention claiming to represent a party which 
cast the requisite number of votes at the last election. Id. 
It is not the province uf the secretary of state to determine 
which of two rival state conventions of the same party is 
entitled to recognition as the regular convention. (d...... 


. Where two factions of a political party nominate candi- 


dates and certify their action to the secretary of state, he 
will not inquire into the regularity of the convention held 
by either faction, but will certify to the several county 
clerks the names of candidates nominated by each. Jd. 


184 


368 


371 
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Eminent Domain. 
Sufficiency of petition for injunction to restrain a railroad 
company from using right of way until it obtains title 
or pays the damages under condemnation proceedings. 
Blakeslee v. Missouri P. BR. C0... ..0cecsereaees iaabbeenseuteccesss owe 61 


Equity. See ATTACHMENT, 2. ConTRACTS, 5. GIFTS. JUDG- 
MENTS, 5. JUDICIAL SALES, 1. JURY TRIAL,2. RE- 
view, 42. Sages, 1. Trusts. 


Error Proceedings. See REVIEW. 


Estoppel. See REVIEW, 32. 
1. Plaintiff is not estopped by an immaterial allegation of 
his petition. Foley v. HOltry....cccscccosssece con seneeuseeseecenaes 133 


2. A wife in her right to sue for personal injuries-is not es- 
topped by the acts of her husband. City of Chadron v, 
GOVE ac cccceeccnsesceceererareesesees ee aidegees sess vatcesbastedsoesccies 733 


3. A wife, by permitting the title to her property to be held 
in the name of her husband, may be estopped from assert- 
ing that her interest in it is superior to that of creditors 
who extended credit on the faith of the husband's owner- 
Ship, Hews v. Kenney.......ccseccseccnsssccserenseceneesceevessenece 816 


Evidence, See AFFIDAVITS. BOUNDARIES, CHATTEL MortT- 
GAGES, 1. CORPORATIONS, 1. CRIMINAL LAw, 3-6, 
11-15, 27. Deposirrons. ELECTIONS, 2. FOREIGN 
Laws. HomicipE, 7-9. MercwaAnics’ Lians, 2-4. 
MorT@aGeEs, 12. NEGLIGENCE, 3. PARTNERSHIP. 
Res ADJUDICATA, 3. REVIEW, 26. SHERIFFS AND 
CONSTABLES, 2, WARRANTY. WITNESSES. 

1. Showing necessary to justify admission of secondary evi- 
dence. Baldwin v. Burt ..c.ecccccccssecesccscenescevscsersesssseeeee 245 
2. In an action by a pastor against the deacons of a church 
for libel, evidence by another ciergyman as to what effect 
the libelous statements would have upon the plaintiff was 
held inadmissible, as being opinion evidence. Piper v. 
WOOLMAN......0censesseceesereeeenens stan veeeoecnsene dadecaintoaice tele tgae 280 
3. Actual representations by an applicant for insurance may 
be proved by parol evidence, though the statements were 
incorrectly reduced to writing by the company’s agent and 
attested as true by the signature of the insured. German- 
American Ins. Co. v. Harta... ..scccccccceseeseeenscsecesssssssecsere 442 


4. Parol evidence is not admissible to establish a contempo- 
raneous oral agreement not to negotiate a negotiable in- 
strument. Waddle v. QWen....cccccssecovcaccserssersescceecesesers 489 

5. Evidence to show that notes were pleged to secure a debt. 
Sharmer v. McIntosh ..scccsrcccevecsscecsevcneevseeceseseenseseeesees 510 
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Bvidence—concluded. 

6. Possession of instruments which pass by delivery alone is 
prima facie evidence of ownership or claim of any lesser 
interest. Id. 

7 A newcontract with reference to subject-matter of former 
one held not to supersede the former where the circum- 
stances show the parties intended it to be supplementary 
thereto, Uhlig v. Barnum. ...ceccceccsessecscesoecee evassee Séaccees 

8. Sufficiency of proofs to show owner’s use of a hot air fur- 
nace in a reasonably prudent manner. Id. 


9. In an action on the Lansing opera house subscription con- 
tract set out in the opinion, it was held error to exclude as 
evidence a city ordinance showing the thickness required 
for theatre walls and evidence that the ordinance had been 
violated in the erection of the building. Gerner v., 


581 


ONUCN, wesivcsccs ive cdeicaicssees eves eve’ iaievscseetowseecseeres Weciiceuseees 691 


10. In a persona) injury case application for appointment of 
physicians to examine plaintiff physically should be made 
before the trial begins. City of Chadron v. Glover........... 

11. Where an officer fails to attach his jurat to au affidavit, 
parol evidence in a proper case may be admitted to prove 
that affiant did iu fact swear to the affidavit. Banitley v. 


PRA NOY ca veien sa secets vie sce obs d bees decd sdb Sedel oonebssadaedeve seedeedeaeee 
Exceptions. See Britt or Exceptions. ReEvirw, 38, 40. 


Executions. See ATTACHMENT. DOWER, 3,4. EXEMPTIONS. 
JUDGMENTS, 2. JUDICIAL SALES. SHERIFFS AND 
CoNSTABLES, 2. 

Execntion sale under a dormant judgment and the title ac- 
quired by the purchaser cannot be attacked collaterally. 
Gillespie v. Switzer... sisersoosrsressssecavcerccecceaeessceneece varecases 


Executors and Administrators. 

A widow who accepts the terms of a will which provides that 
the bequest to her is in lieu of all appropriations the law 
would give herexcept a year’s support is not entitled toa 
further allowance for support pending the settlement of 
the estate. Godman 0. Comverse. ...cccccceccscsccesccccsevccsarecs 


Exemptions. See GARNISHMENT, 1. 

1, The validity or sufficiency of a schedule aud affidavit for 
exemption made according to statutory provisions cannot 
be questioned by au officer holding a levy on property un- 
der an attachment. Smith v. JOhNson....ccccceccscccesceseesere 

2. The refusal of au officer holding an execution to call ap- 
praisers to determine the value of the property levied npon 


795 


7712 


464 


155 
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Exemptions— concluded. 
will not deprive the owner, who has filed an inventory 
according to sec. 522 of the Code, of his right of exemp- 
tion. Jd. 


F ctors and Brokers. See REAL EsTaTE AGENTS. 


F Ilse Imprisonment. 
A city marshal acting under a warrant lawful on its face and 
issued by proper authority is not liable for damages unless 
he acts oppressively. Atwood v, Alwater,....csesccrereccsseres 


False Pretenses. 

1. To authorize a conviction it is sufficient if it appear that 
defendaut’s false representation was one of the causes 
which induced the person defrauded to part with his 
MONEY. War v. State....ccccercccescercerscccneseeeeeearccesersnevee 

2. A verdict of guilty should not be set aside because it fixes 
the value of the money at a few dollars more than is es- 
tablished by the evidence where the uncontradicted proof 
shows that the sum procured exceeded thirty-five dollars. 
dd. 

False Representations. See Damages, 5. INSURANCE, 
5, 7. 

1. A purchaser is justified in relying on a representation 
where it is a positive statement of fact requiring an in- 
vestigation do discover the truth. Foley v. Holitry.......... 7 


2. A purchaser may rescind, though he did not rely wholly 
upon the false representation of the seller. Id. 


Fees. See ATTORNEY AND CLIENT, 2, INTOXICATING LIQ- 
vors, 1. 


Fences. See RAILROAD COMPANIES, I, 2. 
Final Order. See REVIEw, 16. 
Findings. See ATTACHMENT, 9. 


Fires. 
Liability of contractor of hot air furnace for fire resulting 
from defective construction. Uhlig v. Barnum, ...crccrerceee os 


Foreclosure. See Mor1Ta4GEs. 


Foreign Laws. ° 


In absence of proof of a foreign statute it will be presumed 
to be the same as that of the state of the fornm. Chap- 
Man Vv. Brewer .ee..ceseoes ses eseenncescossceasacctoccces cosceaecssencosens 


Worfeiture. See BUILDING AND LOAN ASSOCIATIONS, 
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Forum of Jurisdiction. See VENUE. 


Fraud, See NEGOTIABLE INSTRUMENTS, 1. PRINCIPAL AND 


Surery, 2. 
Fraud is a question of fact and not of law. Hews v. Ken- 
MEY. sasesakaedvaet seatesweuccenseeoces Weadesessdeuelaids lesasnaeacdosseuhiees 816 


Frauds. See STATUTE OF FRAUDS. 


Fraudulent Conveyances. See CREDITORS’ BILL. TRUSTS. 

1. In an action of replevin, involving the validity of a convey- 
ance from a son to his father, the son is not required to 
establish good faith by more than a preponderance of the 
evidence. JDfcKvony v. Rowland..........0.0-- oosneeNetevedsesvens 97 


2. Sufficiency of evidence to sustain a verdict in favor of the 
validity of the conveyance. TJd......... ste uedadedes dasa diessetee 98 
3. The presumption of fraud arising from the mortgagor’s 
possession of chattels may be overcome by evidence. Chaf- 
Fee v. Atlas Lumber C0.......cscceccoescconssseseeresescersecere senses 225 
4. A conveyance without consideration, and in fraud of the 
rights of creditors, cannot be assailed by one not prejudiced 
thereby. Baldwin v. Burt.c..cccesccseccsnecccnerectertesenseneeveres 246 
5. The burden is on one claiming through a conveyance from 
an insolvent debtor to his wife to prove that it is not 
fraudulent as to creditors. Glass v. Zutavern......ccccceseeeas 334 
6. A preference by an insolvent debtor in favor of a creditor 
must be an honest one and not a device to enable the 
former to fraudulently @elay or defeat other creditors. 
Landauer v. DLAck.. 1. ccoceceessvecsecessesss cesses Sdeisdbioasisestestees 430 
7. A preference to secnre a bona fide indebtedness will not 
protect the creditor where he was aware of and partici- 
pated ina fraudulent purpose to defeat the claims of other 
creditors, Jd. 
&. Right of members of a partnership to create by mortgage 
in favor of another firm, of which they are the sole mem- 
bers, a preference as against creditors. Bonwit v. Heyman... 537 
9. Evidence as to bona fides of a transaction among relatives 
where the rights of creditors were involved. Id. 


Fraudulent Removal of Mortgaged Property. See 
CHATTEL MORTGAGES, 7, 8. : 


Fraudulent Representations. See Contracts, 12. 


Garnishment. See ConFLicT OF JURISDICTION. 
1. See. 53te of the Code for the protection of earnings of em- 
ployes of corporations and persons engaged in interstate 
husiness applies to a debt incurred before its passage and 
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Garnishment— concluded. 


2. 


Gifts. 


L 


2. 


3. 


thereafter assigned in good faith to one who transferred it 
to avoid exemption laws. Bishop v. Middleton ..........0.0+6 
A judgment debtor is liable to the process of garnishment 
when the two actions are brought in the same court, but 


not otherwise. Scott v. RohMann.....cccccccrcssscscrrsesceseceess G18 


The contract of subscription to an opera house, set out in 
opinion, held to be adonation. The donee may assign his 
interest in such @ contract and the assignee may sue for 
the amount subscribed. Gerner v. Church. ..ccccsccssceeconses 
Equity protects a parol gift of land accompanied by pos- 
session where the donee has made valuable improvements 
on the property. Wylie v. Charlton, .....cccsceccsseeseresscrseee 
Evidence to establish donee’s rights under a parol gift of 
land. Id. 


Habeas Corpus. See CeiminaL Law, 34, 


Highways. 


Instruction as to relative rights of travelers and companies 


operating street railways. Omaha Street R. Co. v. Cameron, 


Homicide, See MURDER. 


1. 


8 


Under a charge of murder, an instruction permitting a 
verdict of manslaughter if the evidence warrants is not 
objectionable on the ground that it excludes a verdict of 
acquittal where the jury are directed in another paragraph 
to acquit defendant unless they find him guilty beyond a 
teasonable doubt. Housh v. State......ccsccesscoesesecccvcesesees 


. Instruction as te the meaning of the word “ malice” in its 


Jegal sense. Id. 


. The bare belief that one is about to suffer death or great 


bodily harm will not of itself justify him in killing his 
assailant. Id. 


. The question of the existence of reasonable grounds for 


killing an assailant is for the jury. Jd. 


. The evidence was held sufficient to justify a verdict of 


manslaughter in a case where defendant justified his act 
ou the ground of self-defense. Id. 


. Refusal of instructions as to law of self-defense. Krchnavy 


UO) SUG es evewissevvesececeessescises Jecencasvauescodevecvssecestusseiensacs 


. Aninstruction that defeudant is presumed to have intended 


the consequences of his voluntary acts may not he erro- 
neous, Jd. 
Where a weapon and its use in the commission of an as- 


692 


840 


305 


163 
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Homicide—concluded. 


11. 


12. 
13. 


15. 


sault are such as to admit of but one conclusion in that 
respect, the question of whether or not it is deadly, within 
the meaning of the law of homicide, is for the court. Id. 
Where the weapon may or may not be likely to produce a 
fatal result according to the manner of its use, its character 
in that respect is one of fact for the jury. Id. 


. Proof of intent is necessary to sustain a conviction under 


a charge of assault with intent to murder. Botsch v. State, 


Aduissibility of evidence to prove that deceased was a 
person of ferocity and violent disposition for the purpose 
of showing that defendant acted without malice or in self- 
defense. Carleton v. Stale......cerecseesesecresevarcssteresorersseors 
Manner of proving the character of desea: la. 


Where a jury is instructed that a killing in self-defense 
is excusable, the instruction is not erroneous because it 
does not say that such killing is excusable, although ma- 
licious, malice having been defined in other instructions. Jd. 
Instructions on law of self-defense discussed and sus- 
tained. Id. 

The length of time that intervenes between a purpose to 
maliciously kill and its execution is not material. Id. 


Horse Railways. See Street RaAILWAys. 


Husband and Wife. See CrEepIrors’ Bitu. FRAUDULENT 


1, 


2. 


CONVEYANCES, 5. WITNESSES, 4, 5. 


A person who causes @ husband to abandon his wife is 
liable to the latter in an action for damages. Hodgkinson 
UV, HOdgkhingon......cccccvcecrecsccvesseesccerccesesscssces senses scesoeere 
A married woman may maintain an action for personal 
injuries to recover damages by her sustained as distin- 
guished from any sustained by her husband. City of 
Chadron v. Glover .....cccccocsssevecsvenecesscecsnees cece ceeronsioees 


Impeachment. See APPEAL, 4. 


Indictment and Information. See ASSAULT AND BATTERY, 


1, 


2. 


x 


2. CRIMINAL Law, 10. 
An information charging the commission of an offense, 
which is a felony under the statute, is not bad because of 
a failnre to ig that the act was lols committed. 


Wagner v. State .. bes Seach vetsatsexesedgsencedsneteutea sosdeesesy 
Sufficiency of Slaraiatien Ghani murder in the int de- 
gree. Wallis v. State......sseserreees Sisstsaaies sdeceradeseetevceecstes 


Sufficiency of information under sec. 10, ch. 12, Chis 


501 


373 


269 


733 


102 
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Indictment and Information—coneluded. 
Stats.. charging a mortgagor with fraudulently removing 
mortgaged property. Wilson v. Staté.c..cccccsccssecsserscssesnece 
4. Prosecutions for crime may be either upon indictment or 
information. Stade v. Miller... ..ccsccceconesscesnsscceseesesacenes 
5, An information must be filed during the term at which 
the accused is required to appear where he is confined in 
jail. Id. 


Information. See INDICTMENT AND INFORMATION. 


Injunction. See JupGMENTS, 5. 

1. A petition for an injunction is not suffizieat where it states 
conclusions and not the tacts upon which they are based. 
Blakeslee v. Missouri P. Be Co...cccseccesseceees see cceesensarseces 

2. Sufficiency of evidence to sustain an injunction to prevent 
execution of a judgment on the ground that it was entered 
by a county court more than four days after trial. Paul v, 
Davidson.......cccvecsecsecceccecersceuresees seeds Sieastenesdesceestees oes 


Insolvency. See PARTNERSHIP, 8. 


Institution for Blind. 
The mere fact that persons are blind, poor, and indigent does 
Dot entitle them to any privilege in the institution for the 
blind at Nebraska City, except to receive an education, 
and incidentally such aid and support as thereby shall be 
rendered necessary. Curtis v. Allen........csseeceees eseate acess 


Instructions. See CrarminaL Law, 10, 16-23, 28. 
1. Instructions defining the feasonable doubt uecessary to 
justify acquittal under charge of murder. Willis v. State, 
2. Instructions should clearly outline the issues as presented 
by the pleadings. Dwelling House Ins. Co. v. Brewster..... 
3. An assignment of error directed toa groupof instructions 
will not be considered further than to ascertain that one 
of them is correct. DfcHvony v. Rowland. .....1.c.cescesceeves 
4, Instructions will not be considered on review unless ob- 
jections are specifically made by proper assignments of 
error. Chaffee v. Atlas Lumber Co.......0.c00 mevasecaiensesiseee 
5. Where the charge involves more than one single proposi- 
tion a general exception to it is insufficient, and the whole 
charge will stand if any portion of it is correct. Omaha 
Fire Ins, Co. 0. Dierks. ..cccccscscccseseseees ou seeseeesn oon cedsessosase 
6. The failure to mark an instruction “ given” or “refused,” 
unless excepted to on that ground, cannot be reviewed. 
City of Chadron v. Gl0ver..scccsecseneeeeree Saesvpeesceaage 
Jolly v. State..... Sicbebeatzeeess tdeGescs tai vagecassat adbessisteuwascceese 
63 . 


745 


61 


605 
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102 
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Instructions—concluded. 


7 


8. 


Ralings as to giving and refusing instructions will not be 
reviewed unless excepted to. City of Chadron v. Glover... 
It is error to give an instruction which assumes as estab- 
lished a disputed question of fact. Terry v. Beatrice Starch 
CO iiicedncsencisuacoersceeeskensnveeuiccssisneusiectiedés siusseeeedae cotneses 


Insurance. 


1. 


7 


. 


An insurance contract should not be so technically con- 
strued as to compel the insured to furnish to the com- 
pany notice of loss it already possesses. Omaha Fire Ins. 
C.D: DACHKS sis5ek6scieeeesensd scenes axessesb eye nietesdars atéseressaae ers 


. Aninstruction placing the burden of proof where it did 


not belong in an action on a policy was held to be erro- 
neous. Dwelling House Ins. Co. v. Brewster.c....sccccceesesees 
Where the company denies all liability under the policy, 
and refuses to make payment on grounds other than ine 
sured’s failure to give notice of loss, it waives such notice. 
Omaha Fire Ins. Co. v, Dierks .......cecscececeese sidessabesees 475, 
Dwelling House Ins. Co. v. Brewster... .ccccsssescessees magneabees 


. Validity of verdict against insurer where plaintiff failed 


to prove an allegation that he notified the company of the 
loss. Omaha Fire Ins. Co. v. Dierks.s..cccsscoecevecncecsercesace 


Where a company writes insurance, retains the premiam, 
and neglects, for nearly four months, to cancel the policy 
before loss, knowing that‘insured made an uninteutional 
misrepresentation as to the extent of the incumbrance 
upon the property, it is not released as an insurer on the 
gronnd of such misrepresentation. German-American Ina. 
C0. 0. Hart vcccccserenes j Seeteseeussees eipevenstacees Sasseuadseseeiae cts 


. The holder of a policy who, contrary to its provisions, 


mortgaged the insured chattels may recover for a loss 
where he discharged the lien before the fire occurred. 
Omaha Fire Ins, Co. 0. Dierks..c.ccccsssessssesccecevovscosecseseees 
A provision invalidating a policy for false representation 
by insured that he had title to the property, should be en- 
forced against one who made such a false statement, where 
no reason is shown for avoiding forfeiture. Ehrsam Ma- 
Chine Co. v. Phenix Ins, C0. .sccagecessccsseccccccsccscsccscessssences 
Where a policy provided that the alienation of the title 
of the insured without the knowledge or consent of the 
insurer would avoid the policy, this provision will be en- 
forced when no reason to the contrary is shown to exist. 
Id. 

An instruction submitting the question of a waiver of the 


33 


866 
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Insurance—coneluded. 
provisions of a policy in reference to incumbrance on the 
ground that the insurer took the risk with knowledge of 
the facts is erroneous when applied to a lien which attached 
after the policy was issued and to which it applied. Ag- 
riculiural Ins. Co. v. Dor row......00 server co ceecsesencasecrecareeces 788 


Interest. See Usury. 
Amount recoverable on foreclosure of valid tax sale certifi- 
cate. Alemander v. TRACKED .....cccccccsesecccsccnessnceeseces seveeee 495 


Interstate Commerce, See ConsTITUTIONAL Law, 1. 
TAXATION, 10. 


Intervention. See Review, 32. 


Intoxicating Liquors. 
1. Where a liquor license has been canceled on appeal a li- 
censee who paid a fee is entitled to repayment pro tanto for 
the unexpired time. Chamberlain v. City of Tecumseh...... 221 


2. Where a licensed saloon-keeper had been compelled to re- 
spond in damages for injuries resulting from sale of liquor 
to a person known to him to have been an habitual drunk- 
ard, and subsequently sued another saloon-keeper for con- 
tribution, the court properly directed a verdict for defend- 
ant. Torpy 0. JORNB0N. .....esecensescssenecnece a ste nseacesceanensoses 882 


Intoxication. See CriminaL Law, 26. 
Joinder of. Actions. See AcTIoNs. 


Judicial Sales. See ATTACHMENT, 1,2 Dower, 3, 4. 
Execurions. RxEvrew, 43. 


1. A purchaser obtains no title under a sheriff’s deed where 
he induced others to refrain from bidding by promises to 
pay them money; and the parties whose interests have 
been thus defrauded may have the sale and deed set aside 
without paying the purchaser the sums paid by him on 
his bid and in discharging other liens. Goble v. O’Con- 


NOT vetcawdaises see scceessbe'edsccised Sethessdes epedecascwsseebecteceteveavese . 49 


2. A sheriff under @ judicial sale conveys by his deed no 
greater estate than would the judgment debtor by a quit- 
claim deed. Budler v. Fitzgerald. ..s..sssccsecsscsecserseseresseee 193 


Judges. See District Courts. 
A judge who acts within his jurisdiction in a judicial capac- 
ity is not liable for such acts. An error of judgment does 
not make him liable for damages. Atwood v. Atwater...... 147 
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Judgments, See ATTACHMENT, 5,9. ATTORNEY AND CLIENT, 
1. Countiss,1. County Courts. District Courts. 
PLEADING, 9. RES ADJUDICATA. REVIEW, 15~17. 
SummMoys, 5. 

1. A judgment non obstante reredicto can only be rendered 
where the pleadings of the party who recovered the ver- 
dict confess facts entitling the other party to judgment. 

In other cases where there is no motion for a new trial 
judgment should be entered on the verdict. Gibbon v. 
American Building & Loan Association ciscsccccsesvecsecssessecee 132 

2. A judgment rendered against a vendor before he executes 
a deed is a lien on the unpaid purchase movey due him, 
and his interest in the land may be sold under execution. 
Olander v. Tighe...cccccesvvecssesrevccrereccsseccesseccsecsesescssssees O44 
Hart v. Tighe ..rcesecvee eee dcevevece sconces rocesssdnvesnecsscosessesesses O40 

3. The rendition of judgment by a court without jurisdiction 
is not ground, in an independent case, for a perpetual in-. 
junction restraining the judgment creditor from prosecut- 
ing any remedy in respect to the claim upon which his 
judgment was based. Paul v. Davidson ....secccsscsevecseeneee 505 

4. Execution sale under dormant judgment cannot be at- 
tacked collaterally. Gillespie v. Switzer ...cccccccesovssseseeees T72 

5. Where a defendant could have obtained relief froma judg- 
ment at law by motion for a new trial, a court of equity 
in absence of fraud will not restrain the collection of the 
judgment. Woodward v. Pike ..... egusteesieevebsees seees seccceeee TET 


Jurat. See AFFIDAVITS. 


Jurisdiction. See APPEARANCE. JuRY TRIAL, 2. REVIEW, 
42, Summons. 


Jury. See CRIMINAL Law,25. NEW TRIAL, 1, 2,6. TRIAL, 5. 


Jury Trial. 


1. The right, in actions at law, to have disputed questions of 
fact tried and determined by a jury is guarantied by the 
constitution. Risse ». Gasch........ Sdebeasees xdwas Sides Seecsoaass . 288 

2. In an equity case, where there is a prayer for equitable re- 
lief, a jury for the trial of an issue of fact cannot be 
demanded as a matter of right. Sharmer v. MeIutosh..... 509 


Justice of the Peace. See APPEARANCE,1. ATTACHMENT, 
8,9. BILL or ExcEPTIons,3. VENUE, 1-3. 

Where the pleadings fail to disclose the existence of a part- 

nership between the parties, or that the action is in rela- 

tion to a partnership matter, it is error for the justice 
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Justice of the Peace—conciuded. 


during a jury trial to dismiss the action upon a motion 
suggesting that the partnership relation had been shown 
by plaintiff’s testimony. Buckley v. Hook........scssceceeeees 


Landlord and Tenant. 


A 


tenant who was induced to lease property through fraudu- 
lent statements of the lessor may, upon discovery of the 
fraud, rescind the lease, sue the lessor for damages, or 
recoup the damages when sued by the lessor for rent. 
Barr v. KGMball. rcccaccossssseccerccvercssvecssceccseserercssecsesenees 


Lease. See DAMAGES, 5. 


Levy. See ATTACHMENT, 1, 2. 


Lex Loci. See Contracts, 10, 
Libel. 


1. 


Any written or printed statement which falsely and ma- 
liciously charges another with the commission of a crime 
is libelous per se. World Publishing Co. v. Mullen..........0 


. A publication to be libelous per se need not contain the 


technical language essential to charge acrime, Jd......... 
Any language, the nature and obvious meaning of which 
is to impute to a person the commission of a crime, or to 
subject him to public ridicule, ignominy, or disgrace, is 
actionable per se. Id. 


. In determining whether the words of a publication are 


libelous the courts will not resort to a technical construc- 
tion of the language used. It will be ccnstraed in its or- 
dinary and popular sense. Jd. 


. Where the charges made are libelous per se the law pre- 


sumes they were made maliciously. Piper v. Woolman.... 


. Written accusations by deacons of a church, charging the 


pastor with uttering untruths, giving way to violent and 
nochristian temper and defaming church members, are 
libelous per se. Tid. s ssecoccersssanecncuersoeenscecneeesscnees resesaees 


. The findingsof the church in the trial under such charges 


are not competent evidence in a suit for libel. Jd.........4. 


. Plea of qualified privilege, set out in opinion, held suffi- 


cient. Id. 


Liens. See JUDGMENTS. MECHANICS’ LIENS. TAXATION. 


Limitation of Actions. See MuNIcIPAL CORPORATIONS, 4. 


TAXATION, 7. 


1, Au action by a subsequent mortgagee & enforce his 


equities as against the mortgagor and purchaser through 
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Limitation of Actions—concluded. 


a decree foreclosing the prior mortgage, to which he was 
not a party, may be brought within ten years. Baldwin v. 
Burt scscsisseveces evoreees sed isbeb oendesdbescccedcbaodeesavesve recess eecsse 
2. Evidence as to when material was furnished to establish 
time when a statement for a mechanic’s lien should be 
filed. Buchanan v. Seldend......ccccacccceecssecssessoesevees sosserees 
3. In misdemeanor cases, where the penalty is restricted to 
fine not exceeding one hundred dollars and imprisonment 
not exceeding three months, the prosecution must be in- 
stituted within one year from commission of offense. Jolly 
V. SLULE ..coesseeseccrsveece Pereereerriee seeceasceeee sesrecace senveee arencees 


Malice. See Homicipg, 2, 13. 


Malicious Prosecution. See AcTIONS. 


Where there is no evidence of special damages the jury may 
determine the general damages by their opinions and 
judgment as reasonable men. ‘Ellison v. Brown..........0008 


Mandamus. See APPEAL, 4. CouNTIES, 10. ELrctrions, 3. 


1.. Mandamus will not issue to compel a treasurer to pay a 
warrant unless the ies of relator to receive payment is 
clear. State v. Cook... vdaus sat erase ce ubesbains svemeCentsgetts tees 

2. Mandamus will not lie to compel a county to audit and 
allow a claim against the county. State v. Merrell. ........ . 

3. The writ will not be granted unless the relator has a clear 
right to have the respondent perform the identical minis- 
terial act prayed for. Id. 

4, The practice of attacking the application for a writ of 
mandamus by motion or demurrer is one which will not be 
encouraged. Siate v. Home Street BR. Co. ....cecccssseserssesseee 

5. Stockholders of a corporation are not proper parties re- 
spondent in a proceeding to compel the corporation by man- 
damus to perform a corporate act. Id. 

6. The relator must charge directly all facts necessary to en- 
title him to the writ. Infernces in his favor will not be 
drawn from vague or ambiguous language. Id. 

7. Averments showing a special interest in the relator will 
not be stricken out as immaterial even in a case where it 
is not necessary to show such interest. Jd. 


Manslaughter. See HomMIcIDE. 


Married Women. See HUSBAND AND WIFE. 


Maxims. 


Caveat emptor” applies to judicial sales. Butler v. Fitzgerald, 
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Maxims—concluded. 
“He that hath committed iniquity shall not have equity.” 
Goble v. O CORNOT. siscscvesccsessconscesseserscsescaerocesceswesoesaoes 


Measure of Damages. See DAMAGES. 


Mechanics’ Liens. See MortcaGss, 10, 11. 
1. A subcontractor is not entitled to a lien unless he proves 
that the sworn statement required by sec. 2, art. 1, ch. 54, 
Comp. Stats., was filed within sixty days from the date 
material was last furnished. Wells v. David City Improve- 


2. Where asubcontractor’s itemized account shows that more 
than sixty days intervened between two dates when mate- 
rial was furnished, the presumption is that the material 
was furnished under separate contracts. Buchanan». Selden 


3. Where a contractor orders material, receives it at the sta- 
tion designated, and pays the freight the day it arrives, it 
is furnished on that day, though, at his request, the con- 
signor allows it to remain at the station several days. Jd. 

4. Evidence to support a finding that a subcontractor did not 
file his sworn statement within sixty days from the date 
the last item was furnished. Jd. 

5. The acceptance of a mortgage by a lien-lolder is not a 
waiver of the lien, there being no intention to waive it. 
Chapman v, Brewer. ..ccccceccrcesecseccrvessesseccesrcessascersesessee 

6. The statement contained in a contract for furnishing ma 
terial held not to bea waiver of the right toalien. Id. 

7. The oath toa claim for a lien may be on information and 
belief. Chapman v. Brewer....... 4 otadocwecis SvedeeeSevassosbaseas 

8. Under the mechanics’ lien law a foreign corporation may 


acquire alien. Jd. ; 


Misconduct of Jury. See New TRIAL, 6. 


Mistake. 
To defeat an action to recover money voluntarily paid under 
a mistake of fact it is not sufficieat that plaintiffs might 
have known the facts. Douglas County v. Keller ..ss..soeses 
Monopolies, See Contracts, 9. 
Monuments. See BoUNDARIES. 


Mortgages. See APPEAL, 1. ATTACHMENT, 6. BUILDING 
AND LOAN ASSOCIATIONS. CHATTEL MORTGAGES. 
CoRPORATIONS, 1. JUDICIAL SALES. LIMITATION OF 
Actions, 1. MercHANIcs’ Liens, 5. RECEIVERS, 2. 

1. Defense by a grantee of a married woman that the mort- 
gage was given only to secure her husband’s pre-existing 
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Mortgages—concluded. 


10. 


11. 


12, 


debt must be pleaded. The validity of such a defense is 


‘not decided. Chadron Banking Co. v. Mahoney......cs.0s00 
. Sufficiency of foundation for admission of copy as second- 


ary evidence of a mortgage. Baldwin v. Burt..reccccceceeeee 


An answer to a petition to foreclose, denying there is any- 
thing dueon the note and mortgage, tenders no issue. Id. 


. Where a mortgage is given partly to secure a loan and 


partly to pay an unmatured senior mortgage held by 
another, the latter refnsing to accept payment, both mort- 
gagees may foreclose after default, and recover the amount 
actually due, with costs, though the money to satisfy the 
first lien was, by consent of the mortgagor, retained by the 
junior mortgagee and never applied to the purpose in- 
tended. Moore v. Kime icsescocrersscseercesevceeseessenereneeeces 
A record of a registered assignment of a mortgage secur- 
ing an unmatured negotiable note is notice to a purchaser 
of the mortgaged premises that the mortgagee has sold his 
interest in the mortgaged debt. Eggert v. Beyerw....s...000 
Sec. 39, ch. 73, Comp. Stats., is a legislative command 
that the registry laws shall not be so construed as to make 
the record of an assignment of a mortgage notice to the 
mortgagor that the debt has been assigned. Id. 

In the absence of a statutory enactment to the contrary, 
a mortgagor whose debt is not evidenced by negotiable 
paper will be protected in making payment to the original 
mortgagee where he has no notice of an assignment of the 
debt. Id. 


. Where the mortgage secures a debt evidenced by negotia- 


ble paper the mortgagor must at his peril pay the debt to 
the legal owner aud holder of such paper. Id. 

A bona fide holder of negotiable paper secured by a mort- 
gage cannot be deprived of his security by mortgagor’s 
payment to mortgagee. Jd. : 

A person in taking a mortgage on land is bound to know 
whether.any material or labor for improvements has been 
furnished within four months. Chapman v, Brewer........ 
The lien of a real estate mortgage executed during the 
erection of a building is subject to the claims for labor 
and material already and thereafter furnished. d......... 
Admissibility of evidence to show that the date of com- 
mencing improvements was earlier than that fixed by a 
claim for a mechanic’s lien where the rights of mortgagees 
are involved. Id. 
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Municipal Corporations. See TaxaTIoy, 10. 


1, 


2 


a 


o 


x 


The treasurer may only make payment upon orders of 
the officers in whom the law reposes the authority to di- 
rect such payment. State v. CoOK......cercsecsersscrseeecssceeses 
The state may confer upon a municipal corporation in the 
exercise of police power authority to grant an exclusive 
privilege for the removal of garbage. Coombs v. BfacDon- 
OLGss da venresassissse5s See scensesceuseess seeee i dvivaxGetwasesee fe civele dost Silas 


. It is within the. jurisdiction of the city council of Lincoln 


to pass an ordinance fixing the thickuess required for the 
walls of certain buildings. Gerner v. Church ....cccccovseses 
A suit for personal injuries may he brought against a city 
of the second class before the claim for damages has been 
presented to the city council. City of Chadron v. Glover... 
Where a city permits a sidewalk to be maintained heyond 
the sidewalk line as fixed by ordinance, and exercises con- 
trol thereof, it must keep the walk in repair. Id. 


. A petition for damages for personal injuries, charging a 


city with negligence in constructing a cross-walk so that 
some of the stones projected two inches above the general 
surface, is, in that respect, sufficient, and will justify a 
verdict for the plaintiff, when supported’ by sufficient evi- 
dence. City of AUrord V. COD. cccccecseccetecces sce sne cee eoe sonore 
A city is bound to keep its streets in a reasonably safe 
condition for public travel, and whether it has failed in 
that regard is generally a question of fact. Id. 


Murder. See Homicips. 


1. 
2. 


3. 


Discussion of the law of self-defense. Willis v. State...... 
Instructions defining reasonable doubt. Jd. 

Error resulting from a failure to include the element of 
malice in defining, in an iustruction, murder in the first 
degree, may be cured by 4 correct statement of the law 
in ap other portion of the charge. Id. 

Sufficiency of information charging the defendant with the 
crime of murder in the first degree. Id........ssecceeseereenes 
Evidence held sufficient to sustain a conviction of murder 
in the first degree. Carleton v. State.......cccescscerccesseveeees 


. A purpose to maliciously kill and deliberation and pre- 


Meditation thereon hefore committing the offense, with 
execution of the purpose, constitute murder in the first de- 
Bre. Ld... ccesnosvocevecsscecesctsaeceaccescetesescesensscnvevesss saseees 


Negligence. See ANIMALS. STREET RAILWAYS, 1. 


1, 


Negligence is a cause of action or defense and mnst be 
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Negligence—concluded. 


proved by the party alleging it. Spears v. Chicago, B. & 


2. Inasuit by an administrator against a railroad company 


= 


for negligently causing the death of plaintiff’s intestate 
there is no presumption that either party was guilty of 
negligence. Id. 


. Whether a certain act or omission is or is uot competent 


evidence of negligence is for the court, but whether such 
evidence convicts a party of negligence is for the jury. Jd. 
A petition sufficiently charges negligence against a city 
when it alleges facts from which a person may reasonably 
infer that a street was not kept in a condition reasonably 
safe for travel. City of Aurora v. Coz. ....sececeeees Oaevesceveree 


Negotiable Instruments. See EVIDENCE, 4. MoRTGAGES, 


ie 


5-9. PLEDGES, 1, 2. PRINCIPAL AND SURETY, 2. 
Usury. 
Where the defense is fraud in the inception of the note 
the burden is on indorsee to prove that he isa bono fide 
holder for value. Kelman v. Calhown....cccccoossecsessseenrecess 
Farecett v. Powell... ...cccccseveccecessecseweeseaser evedtegeavees seeeees . 


Where the only defense to an action by an indorsee is 
failure of consideration, the burden is on defendant to 
overcome the presumption that the note was transferred 
for value before maturity. Kelman v. Calhoun...... sbececoeds 


. Insufficiency of evidence to show failure of consideration. 


dd. 

The warrants of a city are not negotiable instruments. 
Slate v. CoO. ccceveccsesccversee cevesssen veceeassnees stesseceetecracses 
To charge an indorser of an‘ ordinary check it must be 
presented with all due dispatch and diligence consistent 
with the transaction of other commercial business, and 
whether such diligence has been used must be determined 
from the facts of each case. First Nat. Bank of Wymore 


New Trial. See Criminal Law, 29. JuDGMENTS,1. RE 


2. 


VIEW, 38, 39. 
Where the evidence as to the misconduct of a juror is con- 
flicting, an order overruling a motion for a new trial based 
on the ground of such misconduct will not, as a rule, be 
disturbed by a reviewing court. Murphey v. State........... 
Willis v. State....... sb sebsdevasevewse Was scbestaeacedsdestasewacsseoas ease 
A party who chooses to accept a juror shown by exami- 
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New Trial—coneluded. 


nation to be disqualified cannot, after trial, allege the 
prejudice of the juror as a ground for a new trial. Id. 


3. A new trial cannot be granted on grounds other than 
those provided by statute. Bisse v. Gasch.......ceccccsssseres 


4, It is not error to refuse a new triai on the ground of newly 
discovered evidence when the statements in the affidavit 
upon which it is based are contradicted by the sworn evi- 
dence of the proposed witness. Housh v, State.........s.000 


6. Showing in support of a motion for a new trial on the 
grounds of newly discovered evidence, accident, and sur- 
prise, held insufficient. Peterson v. Skjelver.......cscceeee ot 


6. A party who moves for a new trial on the ground of mis- 
conduct of the jury must show that the acts upon which 
his complaint is founded were not known to him in time 
to be presented to the court during the trial. Jd. 


?%. A motion for a new trial on the ground of accident and 
surprise must be supported in the trial court by affidavits 
filed there. Omaha Fire Ins. Co. v. Dierks. ......ccseseccesvenes 


8, A motion for a new trial is insufficient where it does not 
state the grounds on which it is based. Kent v. Green...... 


9. Sufficiency of evidence to sustain an order denying a new 
trial where the motion was based on the ground that the 
case was called and tried in defendant’s absence contrary 
to an agreement of counsel made out of court. Id. 


Nominations, See ELEctTrons. 

Notary Public. See AFFIDAVITS, 1. 

Notes. See NEGOTIABLE INSTRUMENTS. 

Notice. See DAMAGES, 2. PRINCIPAL AND SURETY, 4. 


Oath. See MECHANICS’ LIENS, 7. 


An affidavit actually sworn to does not lose its vitality be- 
cause the officer who administered the oath failed to at- 
tach his jurat. Bantley v. Finney......cccsccccssssseesnseeseeeee 


Office and Officers. See APPEAL, 4. ELEcTions. JUDGES. 
MANDAMUS. SHERIFFS AND CONSTABLES. 


Opera Houses. See Contracts, 11. 
Ordinances. See Contracts, 10. 
Ownership. See EVIDENCE, 6. 
Parol Contracts. See Contracts, 2. 
Parol Evidence. See Evrnence, 3. 
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Parties. See APPEAL,1. Res ADJUDICATA,1. REVIEW, 32. 
1. Where a subscription contract has been assigned, the as- 
siguee is the proper party to bring suit to enforce payment. 

Gerner v. CRU Chr..ccee-seseseresccecceceess sasseuveesesevessusns sees 

2. In order to secure review of a joint judgment by petition 

in error, all persons interested must be made parties to the 
proceeding as plaiutiffs or defendants. Polk v, Covell....... 


Partnership. See JusTIcE oF THE PEACE. 
1. The question of the existence of a partnership is for the 
court where there is no dispute as to the facts. Waggoner 
v. First Nat. Bank of Creighton. ........-sesccecescencseveccsecsonss 
2, Where there is a dispute as to the facts necessary to con- 
stitute a partnership the question of its existence is for 
the jury. Id. 

3. Definition of partnership. Jd. 

4, Sharing the losses of a venture is not essential to a part- 
nership. A community of interest iu the profits of the 
business as such may be sufficient to constitute the relation 
of partners. Id. 


5. Sharing in the profits is prima facie evidence of partnership, 
_but is not conclusive. Jd. 
6. One who shares in profits as compensation for services, 
without any interest in or control of the property, is not 
for that reason a partner. 1d......ccercsevccercesnectereorssecesece 


7%. One who has no interest in or control of the property is 
not constituted a partner by making a loan of money for 
a share of the profits. Id. 


8. Right of members to create in favor of another firm of 
which they are sole members a preference as against 
Creditors. Bonwit v. HeyMan....ccccccrcccccsesecsersecceecsseccres 


Payment. See BUILDING AND LOAN ASSOCIATIONS. CHAT- 
TEL MortGaGeEs, 1. MortTGaGeEs, 9. PLEADING, 6. 
REVIEW, 43. 

To deféat an action to recover money voluntarily paid under 
a mistake of fact it is not sufficient that plaintiff might 
have known the facts. Douglas County v. Kelleris....ce eee 


Personal Injuries. See HUSBAND AND WIFE, 2. PRac- 
TICE, 3. 

Petition in Krror. See PARTIES, 2. REVIEW. 

Pleading. See CoRPORATIONS, 2. INJUNCTION, 1. JUSTICE 
OF THE PEACE. MANDAMUS,6. MORTGAGES, 1. Mu- 
NICIPAL CORPORATIONS, 6. REVIEW, 41. Usury, 3. 
VENUE, 4, 


692 


885 


84 


85 


537 


636 
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Pleading—continued. 


1. 


a 


sd 


10. 


11. 


12. 


13. 


It is unnecessary to plead what the law presumes. Bishop 
DV. Midleton wi... .ceccsceevecececos eceeceeceees Wen siiesgccenasivecsvess 10 


. The plea of nil debet puts in issue no fact and cannot be 


regarded asa defense. Baldwin v. Burt ..scecscccsscescovecence 246 


. One who states a legal conclusion cannot object to an an- 


swer thereto in the same terms on the ground that it is a 
conclusion of law instead of an allegation of fact. Id. 


. In an action on an official bond to recover on a judgment 


previously rendered against the officer, an allegation of the 
sureties in their answer that’ the jadgment was procured 
by fraud and misrepresentation, and that it is contrary to 
Jaw, isa mere conclusion. Thomas v. Markmann........... 823 


. Where averments in a cross-petition are not denied, proof 


to establish them is unnecessary. Chadron Banking Co. v. 
Mahoney. ....ccececcseer reve seesencornees ahise ssa sdalaadsecvecenstaseaatene 215 


. Payment to be available asa defense must be pleaded; 


but where payments are alleged in the petition, although 
denied by answer, defendant will be entitled to credit 
therefor. Dftellen v. DLOTTIS...... 101 cecseererevcncsvacecserevcsveeces OO 


The filing of a motion to dissolve an attachment does not 
excuse the defendant from pleading to the petition in the 
case. Stutzner v. Printz. ....ccecscarccecrecserersseeeeverereserserers BOG 


Sa fficiency of an allegation of a pledge of notes as a secur- 
ity for indebtedness. Sharmer v. McIntosh .......sccccccceseees 509 


. Case where a decree for plaintiff was construed to be an 


order overruling a demurrer to the petition and the entry 
of judgment thereon. Moore v. Kime........cccccsecseeeveceees 517 


In an action against an insurance company the defense 
that the policy was not in force at the time the loss oc- 
curred is inconsistent with the defense the company had 
n0 notice of loss. Omaha Fire Ins. Co. v. Dierks......... 475, 570 


Plaintiff in his reply may aver a state of facts different 
from that alleged in an immaterial statement of his peti- 
tion. Foley v. HOUUry........ceceeeseececnceen seeteaseeserwesseseesens 133 


The office of a reply isto deny the facts alleged as defenses 
in the answer, or to allege facts in avoidance of such de- _ 
fenses. Piper v. Woolmanue..e.ccccossssccsvessees Vans WaeiiesessSeaees 280 


Any allegation of an answer to which the reply pleads 
waiver, estoppel, or avoidance must be treated as admit- 
ted, though the reply contains also a general deuial of 
each and every allegation of the answer. Dwelling House 
Ins, Co. v, Brewster....cccescesceeseeons saGsargsuostesveades ante vededo ssi 528 
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Pleading—concluded. 
14. Sufficiency of reply in denying affirmative matter pleaded 
in the answer, and effect of failure to direct the trial court’s 
attention to defects in pleadings. Johnson v. MeLennan... 


Pledges, 

1. The payee of a negotiable instrument secured by pledges 
of negotiable instruments of third persons may negotiate 
it and transfer the securities without incurring liability 
for conversion. W’addle v. Owen.......... ends dtssssdess sustogs wees 

2. A payee of a negotiable instrumcat who transfers it with 
the pledged securities before it is due or before tender of 
payment is not liable in trover for conversion of the se- 
curities by the transferee. Jd. 

3. Sufficiency of proof to show that notes were pledged to se- 
cure adebt. Sharmer v. McIntosh ....ccccocecevececceceeseeseeeere 
One who receives as collateral security for a loan contem- 
poraneously made, negotiable bonds not due, without 
knowledge of any defense thereto, is to the extent of the 
loan entitled to protection as a dona fide purchaser. Hay- 
den v Lincoln Street Be Cos... csseccccevcseenecscarereccesvetecsesses 


= 


Police Power. See MunicipaL CoRPORATIONS, 2. 
Political Parties. See ELEcTIoNs. 
Possession. See EvIpENCE, 6. 
Practice. See APPEAL, 5. ATTACHMENT, 6. MANDAMUS, 4, 
7 New Triat, 7. Review, 33, 35, 39. 
1, Where a court overrules a motion, a second one for the 


same purpose should not be entertained unless leave to file 
it has heen given. Stutzner v. Printz........csccoecevsescossereee 


p 


Courts are under uo obligation to enforce agreements re- 
lating to a case made out of court and not called to the 
attention of the judge. Kent v. Green......... deeeitapeleies redie 


ad 


If itis proper for acourt, in an action for personal injuries, 
to appoint physicians to examine plaintiff physically, the 
application must be made before the trial begins. City of 
Chadron v. Glover ....sccsscecctecsseneceeranetsces see seeeseenstesseeses 


Preferring Creditors, See FRAUDULENT CoNVEYANOES, 7. 


Principal and Agent. See Reau ESTATE AGENTS. 

1. Sufficiency of evidence to support a finding that a mort- 
gagee who assigned the debt had no authority as agent 
for the assignee to collect it. Eggert v. Beyer.......ccssccsseee 

2. In accepting the fruits of s transaction the principal does 
not ratify the unauthorized acts of his agent unless he 
had knowledge of all the material facts. Holm v. Bennett, 


685 


489 


510 


680 


674 


733 


712 


808 
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Principal and Surety. See Contracts, 8 
1 The relation of principal and surety may exist without 
the knowledge or consent of the principal where it is vol- 
untarily assumed by the surety for the accommodation of 
the beneficiary for a sufficient consideration. Gist v. Feiiz, 238 


2. A defense by a surety that he was induced to sign a note 
through the false representation of the payee that the prin- 
cipal maker desired the surety to sign it, is sufficient. Id. 


3. Where a surety signs a bond, in form a joint obligation, on 
condition that others are to sign with him, the instrument 
is invalid as to him if delivered without compliance with 
such condition, uuless the obligee received the bond with- 
out notice of the condition, or the surety, after signing, 
waived the condition. Dullen v. Dlorria......ccccce sec seceeenes 596 


4. Where a bond is delivered to the .obligee without being 
executed by all persons named in the body as obligors, it 
is sufficient to put the obligee on inquiry whether those 
who signed consented to its being delivered without the 
signatures of the others. Id. 

6. Where a bond not signed by all persons named therein as 
obligors is delivered to obligee, it is not presumed to be 
invalid, but it is for the obligors to show they were not to 
be bound unless it was executed by the others. Jd. 


Property. See Evipenczg, 6. 


Prosecuting Attorneys. See INDICTMENT AND INFORMA- 
TION, 5. 


Public Policy. See MuniciPpAL CORPORATIONS, 2. 
Publication. See Summons. 


Railroad Companies. See Eminent DoMAIN. 

1. Railroad companies are required to fence their tracks, ex- 
cept at the crossings of public roads and highways and ° 
within the limits of towns, cities, and villages. Union P. R. 

Co. v. Knowlton... ce ccccecceecesceessencestseevescenctestectssceeee THL 


2. A point one mile distant from the nearest depot grounds 
not within the limits of any city, town, or village, remote 
from any railroad or highway crossing, and not necessary 
for making up trains, although occasionally used’ for such 
purpose, is not within the exception of the statute requir- 
ing railroad corporations to fence their tracks. Id. 

3. The mere fact that a man is found dead under a railroad 
car does not raise the presumption that he came to his 
death through negligence of the railroad company. Spears 
v. Chicago, B. & Q. BR. CO...ccsecccesssccecsersecsescevsosercseeavees C20 
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Rape. 

1. Ina prosecution for assault with intent to ravish a child 
under the age of consent the prisoner’s intention to have 
carnal knowledge of her with her consent, and not other- 
wise, is immaterial. Head v. State..............000 aieveatensaece 

2. Sufficiency of evidence to sustain a conviction under such 
acharge. Id. ° 


Ratification. See CouNTIas,8. PRINCIPAL AND AGENT, 2, 


Reali Estate Agents. 

1. Plaintiff in an action to recover for services in effecting 
an exchange of defendant’s property must show by a pre- 
ponderance of the evidence that he was employed by de- 
fendant. Strawbridge v. Swan...... i hadeVaeodaeueasanessueseceacees 


2. In an action by a broker to recover for services in procur- 
ing a customer, plaintiff cannot recover where defendant 
acted for himself and did not employ plaintiff as agent. Jd. 


3. An agent who represented both parties in exchanging 
property cannot recover compensation from one of the par- 
ties who did not consent to the agent’s dual employment. 
Id. 

4. In an action for commissions a broker who procured a 
purchaser under a contract with an agent of the property 
owner cannot recover from the latter, where the authority 
of such agent is denied and not proved by the broker. 
Funk 0, Lud ccccccccrveceserereare Pv ve eerste Sekd sotseacetegeseuaeeiss 

5. Where agents collected rent due their principal at the 
time of making a sale and paid it to the purchaser of the 
premises without the knowledge of the vendor, who ac- 
cepted the proceeds of the sale, the Jatter may recover 
from the agents the amount of rent so collected. Holm 


Bs Betenellie cccesiissicccsdevsvecsverecvesvaccsvesestesdeses seseistececescee 


Reasonable Doubt. 


Carleton v. State. .......0 See deedivexte teceteaslscceavseecd eae veveloasseasse 
Recsivers. 

1, Rules for appointment of receiver. Chadron Banking Co. 

05 TUORON CY \oscudasss teacesvensssecvecdeesestesesdsedeobacescssatdeass oes 


2. In mortgage foreclosure, ander s prayer for areceiver pend- 
ing the action, itis error on final hearing to appoint a re- 
ceiver hefore appeal or application for stay. Id. 


Recognizance. See Balt. 
Records. See MortGaaes, 5, 6, 
Recoupment. See LANDLORD AND TENANT. 


30 


781 


739 


808 


375 


215 
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Registration. See MorTeaaszs, 5~7. 


Release. See CHaTTEL Montcaass, 1. 


Religious Societies. See LiBEL, 6-8, 


Replevin. See FRAUDULENT CONVEYANCES, 1. 


1, 


A county treasurer may replevy personalty upon which 
there is a lien for taxes where there is no other remedy. 
Reynolds v. Fisher ....ccsccsesescorcsecsscaccencecceseseversersesaseves 172 


. Sufficiency of evidence to show plaintiff’s right to posses- 


Sion, Wi'cox v. Bettel ......cccsceccnesencnescecerseneceenscneesecceees 457 


. Where defendant contests the case on an affirmative claim 


of right to possession plaintiff need not prove demand and 
refusal in order to recover costs. Jd. ; 


Res Adjudicata. 


1. 


iw] 
: 


A decree dismissing a suit on the ground that plaintiff is 
not the party in interest is not a decision on the merits of 
the case so as to bar a subsequent action. Baldwin v. Burt, 257 
A judgment rendered by a court having jurisdiction set- 
tles as between the parties all questions litigated. Chase 
@, Me Ma nigal vacves icc cscagecsrvevecsssasvnese tsb anesesesetecsresssesese . 686 
A judgment against an officer for the value of property 
wrongfully seized, is conclusive evidence, in an action on 
the official bond against the principal and sureties, of 
plaintiff’s ownership of the property at the time of the 
seizure and the amount of damages sustained. Thomas v. 
Markman ...cccsecvccccenssccseevseessssvecsssceesessecssereessseceseses OQD 


Rescission. See SALzs, 1. 


Review. See APPEAL. ATTACHMENT, 5. BILL OF EXCEP- 


1 


2. 


3. 


4, 


TIONS. CoSTS,2. CRIMINAL Law. EJECTMENT,2. IN- 
STRUCTIONS. MURDER, 3. NEW TRIAL, PARTIES, 2. 
Receivers, 2. ScHooL Districts. TRIAL. 
The judgment will be reversed where the findings are con- 
trary to the admitted facts. Chamberlain v. City of Tecum- 


A judgment conforming to the pleadings will be affirmed 
where the parties fail to file briefs. Langdon-v. Campbell... 67 
Assignments of error directed generally to a group of in- 
structions are insufficient. Glass v. Zwlavern.....eccccreerrere 336 
Assignments alleging error in a group of instructions wili 
be overrnled where one instruction is correct. Spears v. 
Chicago, B. & Q. RB. C0... cccereceeverees iedceseeiaesseseeaistese sdiee . 720 
BUnk v. Latta ...cccsccccecssesvcceccscescsacssccsenscesoseresssserscsees C41 


64 
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Review—continued. 


5. Assignments of error must be specific. IfcEvony v. Row- 
LON ecaee Sis cba seaG as cavscie ve dive casneened sWaeceeeedscateetessvaetesevs 89 
Risse v. GaSCh....ccceececerseevecevees sees 289 
Omaha Fire Ins. Co. v. Dierks.... 474 
City of Chadron v. Glover.......... seve 732 
Hardin v. Shewey ..erecsseccsccssseves dedslsnd vedeeedesssveavedvecs es ond 807 
6. “Errors of Jaw occurring at the trial ’’ is too indefinite as 
an assinment of error. Jfullen v. Morris.. re 
RISE C. GOSH. ores vsesicccanronscadi ese secsoesesdosenesccesevecesa cassie 288 
%. Alleged errors not assigned in the petition in error will be 
disregarded. Erck v. First Nat. Bank. ......cc.sscsscccvesseereee 614 
8. Assiguments of the petition in error not argued will be 
deemed waived. Bishop v. Middleton..........ccccccsseconsseees 10 
Erck v. First Nat. Bank ..........06 wissieee'cs sesecthadecstascseeccasss 614 
Omaha Fire Ins. Co. V. Dierks....ccccccscssecsscersecneecnsece scenes 477 
9. A judgment conforming to the pleadings and evidence 
will be affirmed where the cause was submitted without 
briefs or oral argument. Jfoore v. DMeCollwm......ccccceseseee 617 
10. An assignment of error as to overruling a motion for a new 
trial is insnfficient where it fails to specify the ground to 
which it applies. Wax v. State........ccscceceeee sesdetesesteasehe - 19 
11. Where a motion fora new trial is based on several different 
grounds, an assignment that it was erroneously overruled 
is iusufficient. City of Chadron v. Glover.......... weve cesiscesss 733. 
12, The filing of assignments of error in an appeal case does 
not make the proceeding one in error. Chadron Banking 
C0: 0 MORONEY sccn sveccecsscesnce sodesesselscaessesbeesees scbieusvesveees 214 
13. Where a party appeals and subsequently files a petition in 


17. 


error, he will be deemed to have elected to proceed in er- 
ror and not by appeal. Woodard v. Baird........ccccssececees 310 


. A ruling on a motion for a continuance will not be dis- 


turbed except for an abuse of discretion on the part of the 
trial court. Kansas City, W. & N. W. RB. Co. v. Conlee....... 121 


. A case tried toa jury will not be reviewed before entry of 


judgment on the verdict. Seven Valleys Bank v. Smith..... 237 


An order xetaining for trial an appeal from an inferior 
courtis not final so as to be the foundation of an error pro- 
ceeding. Hdgar v. Keller.......ccccsssserscrcesserscnssevvceresesses 263 


One who has consented to a decree of foreclosure and sale 
thereunder cannot question the correctness of the decree 
in so far as it was authorized by his stipulation. Hayden 
v. Lincoln City Electric BR. C0...cccccccccscsesscegeeccteessseessessces OBL 
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Review—continued 


18. 


19. 


20. 


21. 


22. 


23. 


24, 


25. 


26, 


27. 


28. 


In a reviewing court the transcript of appeal is the sole 
evidence of the proceedings below. Dryfus v. Moline, Mil- 
burn & Stoddard Co........ ie viva nbsoocese Sobbseeks Pray weetes wee 233 
Chadron Banking Co. v. Mahoney... ...ccccccccveccrssseccsseesserse 214 


Error does not appear as to the introduction in evidence of 
a written instrument on the ground of material alteration 
where the copy in the bill of exceptions and other evi- 
dence fail to disclose such alteration. Chadron Banking 
Co. v. Mahoney....... ceseseceee SSshievvasebasosedsswsracacense cossceene 214 


In such a case an affidavit not used below, hut attached 
to the record for review, is not competent to show the al- 
teration of the original instrument. Id. 


An affidavit filed in the appellate court, stating when the 
terms of tbe lower conrt were held, is incompetent to con- 
tradict a contrary showing in the transcript. Woodard v. 
Bair disccccoceceeeccsceescssee seteeesereees seeteseees ies sieceuiwcsecchisey 310 
The supreme court does not acquire jurisdiction where 
the plaintiff in error fails to file with his petition in error 
a transcript of the proceedings below containing the final 
judgment. Jandt v. Deranlicw......ccesscccrerscncerceceererserees 422 


The petition in error upon which the district court acted 

in reversing the judgment of a county court is a necessary 
part of the record for review in the supreme court. Id. 

The action of the district court in affirming an order dis- 
solving an attachment in the county court will not be re- 
viewed in the supreme court when the record of the county 
court has been omitted from the transcript. Goldsmith v. 

Wim, .cscccccscccevcsvveceees ddabasteudcccon Sede essedtoacdidissencertwrevisie OES 


A decree will not be set aside because incompetent evi- 
dence was introduced to prove an allegation not denied. 
Chadron Banking Co. v. Mahoney... ...ccccsecaceesvececeveees Aube 215 


In a case tried to the court without a jury, the admission 
of improper evidence is not of itself a ground for reversal. 
Sharmer v. Mcdntosh....ccccccccssscsnsarencscscssces seceenccconsseenes 509 


The erroneous admission of immaterial testimony will not 
be ground for reversal where it is clear from the whole 
record that the verdict must have been the same had the 
objectionable evidence been excluded. Terry v. Beatrice 
SUA ch CO..crsscssasecrevccsceeccccecccscsscrencececessceseeececcnecsscesses GOO 


In appellate proceedings the examination of the reviewing 
court will be confined to questions determined by the trial 
court, Coombs v, MacDonald .....cosecsecescesverscerseceesesessene 632 
Woodard v. Baird ......csscseee 310 
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Review—continued. 


29. 


30. 


31. 


32. 


33. 


34. 


35. 


36, 


39, 


Omaha Fire Ins. Co. v. Dierhs....cssscscsececsescssseccesssssscceene 418 
Phompson v. Campvell .....ccccccccveccecsesercesccarvsevscesesesseess OOO 
A motion for jadgment non obstante veredicto presents no 
question for review where the record fails to show that it 
was ruled on below. Barr v. Kimball......... docstecsusscentees 766 
The constitutionality of a law will not be determined 
upon review where the question was not presented below. 
Pill v. State....... Sectrcree eteted oe cosdactaees bobseeSeidecsesdestevecces 27 
Affidavits supporting a motion for a new trial on the 
ground of accident or surprise will not be considered when 
filed originally in the supreme court. Omaha Fire Ins. 
Co. V. Dierks. ...cccercccsscccccssccccececeesvececseccessssesscesscsesseee AID 
Where one asks to intervene, files a pleading, and is ex- 
amined by an adverse party, the latter cannot for the first 
time, upon appeal from a decree adjudicating the rights of 
intervenor, urge that the intervenor had not by an order 
been made a party below. Chadron Banking Co. v. Ma- 
RONCY: caso cdeasstoesssiassestsersdessanedoere sanvantonseasibavess sossceseres O14 
A motion to dismiss appellate proceedings after submission 
of the cause on its merits comes too late. Moore v. Mc- 
Review of an order refusing to reinstate an appeal which 
had been dismissed because appellant failed to comply 
with an order to furnish an additional appeal bond. Rose 
Os BUT socsdiace di con titeasteessevastoctessse denvisaeses cecatWoccseceenictes 359 
Where there is no motion for a new trial, or bill of excep- 
tions, and the petition in error and transcript present no 
question for review, the judgment below may be affirmed, 
on motion to dismiss an error proceeding. Zrck v. Omaha 
Nats Bankes. sicisesceecss ctytevucdedecstetecccesintesss ehisnaadvatenests 614 
Where the journal entry of a ruling on a motion shows 
an exception, it will be presumed that the party aggrieved 
was present or represented by counsel. ose v. Burr...... 358 


A judgment will not be reversed because the jury has 
drawn from the evidence an inference different from that 
the court might have.drawn. Spears v. Chicago, B. & Q. 
Bi COievcsn ane sues vesavene oi becsacees sesstesacensaseedauecasssovacstcesseaes. 120 
Rulings on evidence and sufficiency of testimony to sup- 
port a finding will not be considered on error in absence 
of an exception to the order below overruling a motion 
for anew trial. Tudmeyv. Willan ...ccrccccroccccrsccsccesennee 28 
A motion for a new trial in the district court is not neces- 
sary in order to review the proceedings affirming a judg- 
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Review—concluded. 
ment of 2 justice of the peace. Dryfus v. Moline, Milburn 
 SVOMATE CO. cece ceccsecsececncesecscceesneeecenarsssersstseeenseees QOD 
40. An exception toa final judgment is unnecessary. Erck v. 
First Nat. Bank....ccccccccccseeeveee so Bicaaieagederoesacrieercesosessa Old 
41. A ruling amending a pleading below cannot be reviewed 
on error unless it affirmatively appears what particular 
amendment was allowed: German-American Ins. Co. ». 


42. A defendant who answers and submits to equity jurisdic- 
tion cannot for the first time on appeal urge that plaintiff 
had an adequate remedy at law. Dursey v. Nichols......... 241 

43. Case where payment of decree, to stop sale of land, did 
not prevent appellant from prosecuting his appeal. Green 
Os THON iasasiias soci Suseiatne fudge ak Sedevesicensevoiecetepiasdencoessdusasee* 210) 

44, Where the only question is as to the sufficiency of conflict- 
ing evidence, the jadgment will be affirmed. Fuabens v. 


Alchison & N. BR. COscccccscceccesesesncssecseesecssecsseserscseseesras 74 
Crump v. Bing....ccccc 145 
Prewitt v. York County....... «. 267 
Risse v. Gash... cccccccccceccnscevccscnsceeesenseteraeres wee «- 288 
Wells v. David City cieaeuaion CO niiensrvcasnesi 366 


Gray v0. Godfrey cccssecocnscsecacssedsivcseeerecesesasesseniessovseeseiae OC2 
Kent v. Green vic ceccescasssecensccceveserceseeees ore renseesetescesceesee 673 
Johnson v. McLennan ... ..cccccssssesesscscescvessecesscsesessecerees 684 
45. On appeal, where there is such a contradiction and confu- 
sion in the evidence that it is uncertain how the issues 
should have been determined, the judgment will be af- 
firmed. Ripley v. Larsen wicsccesssccsccecsscersscesscesceesseteress OOF 


Sales. See FRAUDULENT CONVEYANCES, 1. 

1, Where an officer of a corporation knows the secretary’s 
report is false and induces one who relies upon it to make 
a purchase of corporate stock on the faith of the report, 
the purchaser may have the contract canceled. Foley v. 
Holtry...... Weedages cuisdnanisslades Ces cveuievests ae icvncascececssteseosesees 133 

2. Instructions in an action for breach of warranty in the 
sale of a horse. Watson v. ROOd....cessessvevscesecscessessersevees OAD 


Satisfaction. See MorTGaaEs, 9. 


School Districts. 
Where a school district appeals from a justice of the peace it 
must give an aoe bond. eas sec, 1007. ) School Dis- 
trict v. Traver.. scieibaivsesseiesgatsves saws ies ste vadestedessessetetess Oe 


Schools. See opened INSTITUTIONS, 
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Seals. See Tax DEEDs. 
Secretary of State. See ELEcTIONS, 3, 4. 


Self-Defense. See Homicing, 3, 4. 
Propriety of instruction relating to duty of a person when 
assailed. Willis v. State. ....cccsccccceccsseneneenenseeceeecsecace sone 


Settlement. See ATTORNEY AND CLIENT, 1. 


Sheriffs and Constables. 

1. A ministerial officer is not liable in an action for false im- 
prisonment where he acted under a warrant Jawful on its 
face and issued by. proper authority. Atwood v. Atwater... 

2. In an action against an officer for damages for wronglully 
selling exempt property the execution debtor’s inventory 
and affidavit for exemption may be admitted in evidence. 
Smith Vv, TORNSON,, 00. cccrecccccceveccccsecececerececceeasceseesaeeeenees 

3. A constable who wrongfully seizes the property of one 
person under a process against another is liable on his offi- 
cial bond for damages. Thomas v. Markman. ......s0eecees 


Slander. See LIBEt.. 
Soldiers’ Relief Fund. See Countizs, 10, 
State and State Officers. See ELxEctTions. 


Statute of Frauds. 
An oral contract under which a company employs a person 
for one year at a fixed salary per month, service to begin 
ata luture date, is within the statute. Kansas City, W. 
EN. W. BR. Co. v. Conte ...cccseesccecoene siiececdseseaeeeeesse sae 


Statutes. See ConsTiITUTIONAL Law. DOWER. FoREIGN 
Laws. MorTGAGES, 6. TABLE, ante, p. xxiii. 

In construing an ambiguous provision the courts will adopt 

the interpretation most in harmony with the spirit of the 

act. State v. Allen... ...ccss. Uideqnebeualesecsss dae cveneeescccees vevescecs 


Stenographers. See Txriat, 1. 


Street Railways. 

1. Discussion of instructions and evidence in a case where a 
person sued a street railway company for damages resulting 
from its negligence in colliding with plaintiff’s carriage 
at street intersections. Omaha Street R. Co. v. Cameron... 

2. Application for mandamus to compel a street railway to 
restore and operate an abandoned line denied. State v. 
Home Street R. Co...... Saebidhectotedattedeecdoetd. Saceeceuasuas seveaees 


Subrogation. 
Bonwit v. Heyman. .iscccrceccncccscecesaveccccceeecseceneescsessvesasovass 
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Subscription. 


1. 


The terms of awritten contract of subscription to a build- 
ing cannot, in the absence of fraud, be contradicted by pa- 
rol evidence showing conditions of payment, and oral 
promises of plaintiff as to the character of the material 
to be used. Gerner v. ChUrch......se.ceccsccenssssescrersceecsses . 


In an action on a subscription contract the defendant may 
introduce evidence to show that he was induced to sub- 
scribe through plaintiff’s fraudulent misrepresentations 
in relation to sbam subscriptions. Id. 


The party to bring suit on a subscription contract is the 
person entitled to the benefit of the subscription. Id. 


Summons. See ATTACHMENT, 8. 


1. 


Supreme Court. 


In an action for the recovery of money, where the defend- 
ant has within the state no property, nor debts owing to 
him, jurisdiction will not be acquired over his person by 
the publication of asummons. Welch v. AYyTe8.....-.ceseeee 


. For the purpose of ascertaining jurisdiction by publica- 


tion of summons it is competent for the court to hear tes- 
timony, where the question is properly raised by defend; 
ant. Id. i 


. In order to obtain a valid service by publication the affi- 


davit required by sec. 78 of the Code must be in writing, 
sworn to, and filed in the case where made. Baniley v. 


An affidavit for publication from which the officer’s jurat 
had been omitted was held sufficient where it was estab- 
lished by parol evidence that affiant did in fact swear to 
the affidavit. Id. 


. The fact that a judgment exceeds the sum indorsed on the 


summons is immaterial where defendant appeared and 
answered to the merits. -Erek v. Omaha Nat. Bank.......... 


All opinions, whether prepared by judges or commissioners, 


are submitted for examination and criticism to the entire 
membership of the court. Randallv, National Building, Loan 
& Protective Uniorn..recerseccccccsvavercerseccersveres verses sesecseaeven 


Surface Water. 


1. 


2. 


A person has no right to collect surface water and dis- 
charge it upon the land of another to the damage of the 
latter; but subject to this limitation a land-owner may 
drain and dispose of surface water as he sees fit. Bunder- 
son v, Burlington & M. BR. BR. C0... .e00 Wiedeseeeton Sesespeccess 


For the construction of an embankment proper for rail- 
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Surface Water—concluded. 


road purposes, which deflects surface water from its normal 
course, a railroad company is not liable in damages to the 
proprietor or lessee of neighboring lands thereby incident- 
ally overflowed. Jd. © 


Tax Deeds. 
A valid tax deed cannot be executed under the present reve- 


nue law, since there is no provision of law for an official 
seal for a county treasurer. Alexander v. Thacker......... 


Taxation. See Costs, 1. 


1. 


6. 


st 


9. 


10. 


11. 


A county treasurer has no authority to compel payment of 
taxes unless a warrant is attached to the tax list when it 
is delivered to him. Reynolds v. Fisher .......scccccsecsesoeee ; 


Where the tax list for a year consists of two books, a 
treasurer’s warrant attached to one is sufficient authority 
for the collection of any tax in either. Jd. . 

Taxes on personalty are a lien upon all the personal prop- 
erty owned by the person assessed. Jd. 

A county treasurer may replevy personalty upon which 
there is a lien for taxes, and have the right to possession 
determined, where there is no other remedy. Id. 


. The lien of taxes on personalty is superior to the lien of a 


chattel mortgage executed after the tax list was delivered 
to the county treasurer. Jd. 


The lien of an attachment levied after the tax list was de- 
livered to the county treasurer is inferior to the lien of the 
taxes. Reynolds v. DiCDLillan.......cccecresssccavaceccvcescescssece 
An action to foreclosea tax lieu is barred within five years 
after the time to redeem from the tax sale has expired. 
Alexander v. TRUCK? s.ccccevevcercenssenneves senses sss ccetenssscer ese 


. Amouut plaintiff is entitled to recover on foreclosure of a 


valid tax sale certificate under the law of 1879. Id. 

On foreclosure of a tax lien, based on a valid tax sale, 
plaintiffs attorney should be allowed a fee equal to ten 
per cent of the amount of the decree. Id. 

Municipal corporations may impose upon telegraph com- 
panies doing business within the city limits taxes for in- 
trastate messages. Western Union Telegraph Co. v. City of 
Fremontereccsncerseccecsscccneresecsssrvensaencarseressocscescassensenes 
The constitution prohibits a county board from levying 
taxes which in the aggregate exceed $1.50 per $100.00 val- 
uation, unless authorized to do so by a vote of the people 
of the county. Vourg v. Lane. .....cccccseccescsscnsensceceeceetes 
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Telegraph Companies. See Taxarion, 10. 


Tender. 
A creditor is not obliged to accept payment of a debt before 
it is due, and he loses norights under a tender made before 
maturity of the debt. The creditor gains no rights by 
such a tender. Dfoore v. Kime. ....ccrecccrssscccecesesterecereeees 518 


Theatres. See ConTRacts, 11. 


Torts. See AcTIONsS. 
Contribution not enforced between joint tort-feasors. Torpy 
D. TORNSON. . ..ecnceasecceerersseecasersceceeaeerarerseesseseeeasesensseees GOS 


Transcript. See REviEw, 21-24. 
Treasurers. See Tax DEEns. 


Trial, See ConTRACTS,4. CRIMINAL Law. JUSTICE OF THE 
Peace. New Trial. PRACTICE. REVIEW, ~25-27. 
WITNESSES. 

1. Refusal of court to require services of a stenographer is not 
reversible error where no prejudice results, Home Fire 
Ins. Co. v. Johngon.o......05 asdecetacsonetesesesasenssccderssace ses cas vay 

2, Au erroneous exclusion of testimony is ordinarily cured 

by the admission of that excluded. Jd. 

Where, under conflicting evidence, the jury may reasonably 

find for plaintiff it is error to direct a verdict for defend- 

ant, Hargrave v. Home Fire Ins. Co....ccsocseccevossesseecenersces QTE 


¥ 


4. Where there is an offer of proof, the question asked must 
show that a favorable answer would tend to establish a 
material fact iu issue. Cutting v. Baker..........:scseseieeseee 470 

5. A party who saw a juror taking noles of testimony during 
the trial and permitted, without objection, such notes to 
be taken into the jury room, is not in a position to urge 
the misconduct of the juror as a ground of error. Watson 
©. ROO. 62 icsesicegs tes cnesnenscacctosescssedt sonjonsess <a eehs.séiscoseeescsse OAD 

6. A verdict cannot be impeached by a party by affidavits 
purporting to contain statements of jurors in reference to 
acts and discussionsinthe juryroom. Peterson v. Skjelver, 663 


Trover and Conversion. See PLEDGEs, 1, 2. 


Trusts. See ConTRACTS, 9. PARTNERSHIP, 8. 

Where a husband buys land with his wife’s money and has 
thedeed made to himself, a trust arises in her favor which 
equity will protect against his creditors, unless the credit 
was extended to him on the faith of his ownership. 
Hews v» Kenney. ..ceccssrecccsersevesssasesccseretsecsccrersnscsetecsseee OLG 


Ultra Vires. See CounrTIEs, 5-9. 
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Usury. 


1. 


» 


INDEX. 


A transaction providing for a loan at ten per cent, where a 
seven per cent note is given, and an advance payment of 
interest deducted from the loan, which with the interest 
on the note does not exceed ten per cent, is not usurions. 
Pierce v. Davey. s.ccaccescscsscccnceeneees Sovewtedevecs soccgunsbecavetses 


. Payee of usurions note can only recover the amount loaned 


diminished by all payments on principal and interest. 
Brewster v. Bank of Aims worth....aceseeress ccsosevccccsscesonreress 


. A petition to recover double the amount of interest paid to 


defendant is sufficiently definite where it shows the dates 
and amounts of the loans, the usurious rate of interest, 
and thedate and amount of interest actually paid upon clos- 
ing the transaction described. Ord Nat. Bank v. Wells.... 
Payment of nsurious loan is not a condition precedent to 
an action against a national bank to recover double the 
amount of usurious interest paid on the loan. Exeter Nat. 
Bank 0. Orchard. ..cccccccocccceceeccnececssecs cessesseasaseereee Pee 
First Nat. Bank of Exeter v. Orchard.... 


Pree eeeerr ati errereriiiryy 


Vendor and Vendee. See CounTI£s, 5-8. CREDITORS’ 


BILL, 2. JUDGMENTs, 2. JupiIcIAL SALES. MoRr- 
G@acGes, 5, 


The burden of proof is upon him who alleges that he pur- 


chased without notice of the equity of the adverse party, 
relying upon the apparent ownership of his grantor. 
Baldwin v. Burt. ..ccscccccseereescnsccsscceensecsceseesecuessesceseveces 


Venue. See ATTACHMENT, 8. 


1. 


Where defendant has seasonably filed a proper affidavit for 
a change of venue from a justice of the peace, the duty 
of that officer to transfer the case to the nearest qualified 
justice in the county is mandatory. Paul v. Ziebell......... 


. In an affidavit fora change of venue the defendant may 


state any well-founded objection to the qualification of 
any justice of the peace in the county. A failure to do 
so is a waiver of the objection. Id. 


. The plaintiff is not authorized to prove the disqualifica- 


tion of the nearest justice of the peace to defeat defend- 
ant’s right toachange of venue, Jd. 


. Where a corporation fails to challenge the jurisdiction of 


the court or to plead wrongful venue as a defense it waives 
the objection that it wassued in the wrong county. Exeter 
Nat. Bank v. Orchard... cccccccceccecsecse cee ccscevsetcosccssceceeees 
First Nat. Bank of Exeter v. Orchard........cccsesecseseece 
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Verdict. See Junpcments, 1. TRIAL, 6. 
Wages. See ConsTITUTIONAL Law, 1. 


Waiver. See APPEARANCE, 2,3. INSURANCE, 9. MECHAN- 
ics’ Liens, 5. Review, 8, 32. Summons, 5, VENUE, 4. 


Warrants, See NEGOTIABLE INSTRUMENTS, 4. 


Warranty. See CovENANTS. 

Where a written warranty states that a horse is registered, 
the seller cannot, in an action for a breach, prove that he 
informed the purchaser prior to the sale that the horse was 
not registered. Watson v. Roode.........cereree dreqnesoceasesns 


Wills. 


1. Sufficiency of evidence to support a finding that the paper 
in controversy was not the last will and testament of the 
Geceased. Risse v. GaSch...ccssecerccncecsesecsvceveesaseceessvereee 

2. One who accepts benefits under a will must, as arule, con- 
form to all of its provisions and renounce every right incon- 
sistent therewith. Godman v. Conversé...e.csesecrecccsseeee sees 


Witnesses. See ConTINUANCE, 2. CRIMINAL Law, 3-5, 11- 
15. EVIDENCE, 2. 

1. The state in rebuttal may show that a witness for the de- 
fense was intoxicated when the crime about which he tes- 
tified was committed. Willis v. State...... Sess eeeteased seaeaty 

2. Cross-examination iu relation to matters not pertinent to 
the subject-matter of the examination in chief is improper. 
Funk v. Latte. csscvcscecessevers bebessuaatiiiss odaieeldsdessecesevedeas 

3. A party who is interested adversely to the representative 
of a deceased person is not, for that reason, incompetent 
as a witness in the action; but his testimony as to trans- 
actions and conversations with decedent are incompetent. 
Sharmer v, McIntosh... .cesccsesssecenssersevsncensenavsvees asnsivaics 

4. A wife’s inchoate estate of dower in the tands of her hus- 

band gives her a direct legal interest in the event of asuit 
by her husband for recovery of title to land, so that when 
the suit is against the representative of a deceased person 
she cannot, under sec. 329 of the Code, be permitted to 
testify on ber husband’s behalf as to conversation with 
the deceased. Wylie v. Charlton........ccccccers seers sassadessuene 
5. The interest of heir, not adverse to representative, is not 
sufficient to exclude testimony of a witness when offered 
against representative of a deceased person; but a witness 
interested on both sides will not be permitted to testify to 
conversations with deceased.  1d......cercsecesesecscseeseseceees 
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Words and Phrases. 


1, 
2. 
3. 


“Asylum.”? Curtis v. Allen....... seceneeis dbasbededevddvesetasears 189 
“Enhanced in value.’”? Butler v, Fitzgerald. ..ccserereosseeees 193 
“Corporations engaged in interstate business.”? Bishop v. 


DI AeLON. arsicsscrcnvcneccncovesceetsecenessccssensavanssssenesveversecece 10 


4. ‘‘Great bodily injury.’’ Bfurphey v. State...ccccccorereeee 34 
5.“ Malice.?? Housh v. Stata.....cccccorecseccssccececsencrssceresses 

6. ‘Seating capacity.’? Gerner v. Church....... 

7. ‘Surface water.’? Bunderson v. Burlington & M. BR. B. Co., 545 


Writs. See Summons. 


